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I.— ON  JURISPRUDENCE  AND  THE  AMENDMENT 

OF  THE  LAW.* 

TtyrORE  than  twelve  years  have  elapsed  since  the 
■^  -'"  National  Association  for  the  Promotion  of  Social 
Science  held  its  tenth  annual  congress  in  the  city  of 
Manchester.  Lord  Brougham,  the  founder  of  the  Asso- 
ciation, was  still  alive  and  the  Congress  was  favoured 
by  the  presence  of  a  distinguished  citizen  of  the  United 
States  of  America — Mr.  David  Dudley  Field,  one  of 
the  authors  of  the  New  York  Code,  and  a  correspond- 
ing member  of  this  Association.  The  Society  for  the 
Promotion  of  the  Amendment  of  the  Law  had  already 
united  itself  to  this  Association,  but  the  enlargement 
of  its  field  of  view  as  regards  Law  Reform,  so  as  to 
embrace  efifectively  International  Law,  may  be  said  to 
date  firom  the  visit  of  Mr.  David  Dudley  Field,  when  he 
proposed  a  scheme  for  reducing  into  an  International  Code 
the  imwritten  rules,  which  govern  the  intercourse  of  nations. 
Up  to  that  time  the  Society  for  the  Amendment  of  the  Law 
had  directed  its  attention  chiefly  to  the  defects  in  our 
municipal  law,  a  subject  which  was  entitled  to  priority,  and 
the  amendment  of  which,  particularly  of  our  criminal  law, 
received  its  first  impulse  in  Parliament  firom  the  humane 

•  An  Address  delivered  by  Sir  Travers  Twiss,  Q.C,  D.C.L.«  F.R.S.,  as 
President  of  the  Jurisprudence  Department,  at  the  Social  Science  Congress, 
Manchester,  October  a,  1879. 

I 


I 


2  ON   JURISPRUDENCE   AND 

exertions  of  Sir  Samuel  Romilly,  the  father  of  the  late  Lord 
Romilly.     We  are  now  on  the  eve  of  the  promulgation  of  a 
criminal  code,  an  enterprise  of  no  slight  responsibility,  if 
the  Legislature  should  attempt  to  define  every  act  that  is 
an  offence  against  the  common  law  of  England.     It  has 
been   hitherto  the   especial  duty  of  the  Courts  in  West- 
minster Hall  to  apply  the  principles  of  the  common  law 
to  novel  cases  of  wrong  as  they  have  arisen  from  time  to 
time,  and  have  required  correction,  and  the  reported  judg- 
ments of  those  Courts  are  at  the  present  time  sufficiently 
full  and  sufficiently  accurate  to  allow  of  codification;   in 
other  words,  to  admit  of  the  great  body  of  the  common 
law  being  eHcited  from  them,  and  stated  in  formal  pro- 
positions, so  as  to  be  appreciable  by  the  general  intelligence 
of  those,  to  whom  it  is  to  be  henceforth  the  rule  which 
should  restrain  them  from  doing  wrong  to  their  fellow-men. 
In  addition,  there  has  been  accumulated  a  large  body  of 
positive  law  in  the  form  of  Acts  of  Parliament,  the  majority 
of  which  are  little  more  than  precise  applications  of  the 
common  law  to  particular  offences  under  more  severe  penal- 
ties than  those  which  were  warranted  by  antecedent  prac- 
tice, whilst  others  are,  on  the  contrary,  mitigations  of  the 
common  law  in  accordance  with  the  milder  manners  of  the 
age.     It  is  obvious  that  great  care  will  be  requisite  in  ex- 
tracting the  essence  of  this  body  of  positive  law,  and  in 
stating  it  in  formal  propositions,  which  shall   neither  go 
beyond   nor  fall   short  of  the  true  scope  of  each  Act   of 
Parliament,  and  at  the  same   time  shall  not  restrict  the 
application  of  the  principles  of  the  common  law  to  unfore- 
seen cases  of  wrong,  which  may  not  have  been  provided 
for  in  terms  by  the  code.      The   course  which  has  been 
pursued  on  the  present  occasion  is  admirably  calculated  to 
secure  that  result.     A  draft  code  has  been  prepared  by  a 
Royal   Commission,  consisting  of  Judges  of  the  Superior 
Courts  and  of  counsel  exercent  in  those  Courts,  and  it  is 
now  undergoing  a  careful  review  on  the  part  of  the  Lord 
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Chief  Justice  of  England  before  it  is  submitted  to  the 
consideration  of  the  Legislature.  It  was  the  remark  of  an 
illustrious  justiciary  of  the  Bench  in  Westminster  Hall, 
whose  work  on  the  laws  and  customs  of  England,  compiled 
in  the  reign  of  Henry  HI.,  is  the  great  storehouse  of  our 
common  law,  that  England  was  the  only  country  which 
used  unwritten  laws  * — a  remarkable  fact,  which  shows  that 
the  people  of  England  from  a  very  early  time  set  law  unto 
themselves,  and  have  always  been  a  nation  which  paid 
deserved  respect  to  custom.  There  is  no  reason  to  fear  that 
the  introduction  of  a  code,  compiled  under  the  conditions 
above  mentioned,  will  curtail  the  liberties  of  the  English 
people,  or  will  conflict  with  the  time-honoured  customs  of 
the  land,  under  which  the  nation  has  attained  to  its  present 
greatness,  and  has  sent  forth  such  vigorous  offshoots  to 
other  lands.  Her  colonists  have  carried  with  them  the 
common  law  of  England,  and  such  portions  of  her  statute 
law  as  were  applicable  to  their  circumstances.  They  were 
thus  miniature  likenesses  of  the  parent  State,  and  they  have 
developed  themselves  after  her  pattern.  It  should  be  the 
steadfast  aim  of  the  mother-country — notwithstanding  her 
daughters,  having  the  advantage  of  youth  on  their  side,  may 
be  able  to  rival  her,  or  even  to  surpass  her  in  beauty — 
always  to  maintain  her  superiority  in  wisdom,  which  is  the 
privilege  of  age,  and  the  best  test  of  her  superiority  in 
wisdom,  whilst  it  will  be  at  the  same  time  the  greatest 
security  for  the  happiness  of  her  people,  will  be  found  in  her 
continued  amendment  from  time  to  time  of  her  laws,  where 
their  equity  may  have  become  doubtful,  or  their  administra- 
tion has  been  found  defective. 

The  Napoleonic  Era,  which  may  be  considered  to  have 
terminated  with  the  dethronement  of  the  nephew  of  the 
Founder  of  the  Dynasty,  is  no  less  remarkable  for  the  in- 

*  '*  Sola  Anglia  usa  est  in  suis  finibus  jure  non  scripto  et  consuetudine.*' 
Bracton,  de  Legibus  et  Consuetudinibus  Anglise.    L.  i.  c.  i 
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fluence  which  it  exercised  on  the  legal  system  of  Europe, 
than  for  the  political  changes  which  it  brought  about  in  the 
European  State-system.  It  was  a  magnificent  conception 
of  the  First  Napoleon  to  abolish  the  diversity  of  law,  which 
prevailed  on  the  continent  of  Europe,  and  which  was  a  con- 
sequence of  the  diversity  in  the  institutions  of  the  barbarian 
hordes  that  overran  the  Roman  Empire,  and  whose  customs 
were  engrafted  under  varying  circumstances  in  different 
localities  on  the  laws  of  the  conquered  people.  It  should 
not  be  forgotten,  in  accounting  for  the  general  acceptance 
and  the  continued  maintainance  of  the  Code  Napoleon  in 
Italy,  in  Belgium  and  in  Holland,  in  addition  to  France, 
that  its  foundations  are  identical  with  those,  upon  which  the 
consuetudinary  law  of  the  various  divisions  of  the  Empire  of 
Charlemagne  had  been  built  up  from  ancient  time.  Another 
remarkable  feature  of  the  Napoleonic  Era  was  that  it  evoked 
against  the  First  Napoleon  a  spirit  of  combined  action 
amongst  the  nations  of  Europe  without  a  parallel  since  the 
time  of  the  Crusades,  the  object  of  which  combined  action 
was  to  relieve  Europe  from  the  military  yoke  of  the  great 
master  of  the  art  of  war,  and  to  re-establish  the  indepen- 
dence of  the  States  which  he  had  subdued,  under  a  carefully- 
considered  system  of  treaty-engagements,  which  should 
constitute  the  conventional  law  of  the  European  State- 
system.  The  Act  of  the  Congress  of  Vienna  of  1815  may 
accordingly  be  regarded  as  the  keystone  of  the  arch,  upon 
which  the  political  branch  of  modern  international  juris- 
prudence rested  for  nearly  half  a  century  without  the  dis- 
turbance of  its  equilibrium,  that  branch  of  international 
jurisprudence  which  has  been  defined  by  the  great  Austrian 
statesman  who  presided  over  the  Congress,  as  the 
science  which  is  conversant  with  the  vital  interests 
of  States,  for,  inasmuch  as  an  isolated  State  no  longer 
exists,  except  in  the  abstractions  of  a  mis-called  philosophy, 
we  must  always  keep  in  view  the  society  of  nations  as  the 
essential  condition  of  the  present  world.     It  results  accord- 
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ingly,  that  each  State  besides  its  special  interests  has  also 
interests,  which  are  common  to  it  with  other  States,  either 
collectively  or  in  particular  groups.  The  great  axioms  of 
political  science  proceed  upon  the  knowledge  of  the  true 
political  interests  of  the  general  body  of  States,  and  history 
teaches  us  that  wherever  the  special  interests  of  a  State 
come  into  conflict  with  its  general  interests,  and  the  latter 
are  neglected  or  made  subordinate  to  selfish  considerations, 
this  fact  gives  rise  to  an  abnormal  and  unhealthy  condition 
of  political  life,  the  unchecked  development  of  which  leads 
to  the  decline  of  the  State,  and  may  ultimately  cause  it  to 
lose  its  place  in  the  family  of  nations.  This  result  may  be 
accounted  for  upon  this  amongst  other  considerations.  A 
characteristic  feature  of  the  modem  world,  which  distin- 
guishes it  from  the  ancient  world,  is  the  tendency  of  nations 
to  draw  near  to  one  another,  and  after  a  certain  manner  to 
enter  into  a  social  league,  which  rests  upon  the  same  basis 
with  the  great  human  society  developed  in  the  bosom  of 
Christianity.  This  basis  is  found  in  the  precept  of  the 
Book  of  Books  :  *'  Do  not  thou  to  another  that  which  thou 
wouldest  not  that  another  should  do  unto  thee.*'  This 
fundamental  principle  of  all  human  brotherhood,  when 
applied  to  a  State,  implies  in  the  political  world  a  reci- 
procity of  courteous  action,  and  its  effect  is  mutual  respect 
and  the  maintenance  of  good  faith.  In  the  ancient  world, 
policy  isolated  States  from  one  another,  and  exercised  the 
most  absolute  selfishness  without  any  other  check  than  that 
of  human  prudence.  The  law  of  retaliation  set  up  eternal 
barriers  and  founded  eternal  enmities  between  political 
communities ;  and  every  page  of  ancient  history  records  the 
practice  of  mutual  evil  for  evil.  The  modem  history  of 
States,  on  the  other  hand,  illustrates  the  application  of  the 
principle  of  mutual  assurance  in  the  interest  of  the  Balance 
of  Power,  and  presents  from  time  to  time  the  spectacle  of 
two  or  more  States  co-operating  to  control  the  attempted 
predominance  of  an  individual  State,  and  constraining  it  to 
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conform  itself  to  a  common  system  of  public  law.  It  thus 
happens  that  the  maintenance  of  international  relations 
upon  the  basis  of  reciprocal  good  offices,  coupled  with  the 
respect  due  to  acquired  rights  and  the  strict  observance  of 
plighted  faith,  constitutes  in  the  present  day  the  highest 
branch  of  the  political  science,  of  which  diplomacy  is  the 
daily  application.  Between  this  high  branch  of  politics  and 
diplomacy  there  exist  the  relations  of  the  mistress  and  the 
handmaid,  or  it  may  be  said  that  diplomacy  is  the  art  of 
applying  the  principles,  of  which  politics,  in  the  highest 
sense  of  the  term,  is  the  science.  For  like  as  men  daily 
transgress  the  laws  of  civil  society,  so  States  frequently  act 
in  opposition  to  the  principles  which  are  essential  to  the  due 
maintenance  of  their  place  in  the  family  of  nations  ;  and  it 
is  the  high  vocation  of  the  diplomatist  on  such  occasions  to 
discharge  the  delicate  duty  of  recalling  an  offending  State 
to  the  sense  of  its  misconduct,  so  as  to  prevent  the  necessity 
of  several  States  combining  to  punish  such  misconduct  in 
the  general  interest  of  the  entire  family. 

But  by  what  rule  shall  we  test  the  general  interest 
of  States  ?  The  answer  to  this  question  is  not  far  to  seek. 
The  faults  of  States  differ  not  in  kind  from  the  faults  of 
individual  men  ;  they  differ  only  in  degree,  and  a  State  loses 
sight  of  its  general  interest,  whenever  it  directs  its  conduct 
by  any  other  rule  than  that  of  Public  Right ;  for  in  addition 
to  the  existing  body  of  treaty-law,  there  are  customary 
rules,  which  govern  the  conduct  of  European  nations 
towards  one  another,  and  to  which  every  civilized  nation  is 
expected  to  conform  itself  in  the  general  interest.  Those 
customs  are  founded  on  a  practice  which  has  been  found  to 
conduce  to  the  common  good,  a  practice  which  reason  has 
moulded  in  conformity  with  the  advance  of  civilization,  and 
the  observance  of  which  it  is  the  right  of  every  nation  to 
require  on  the  part  of  other  nations.  It  is  the  province  of 
the  international  jurist  to  make  himself  acquainted  with 
those  customs,  and  to  appreciate  the  principles  which  under- 
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lie  them,  so  that  if  cases  arise  from  time  to  time  which  are 
without  any  precedent  to  govern  them,  he  may  be  able  to 
suggest  to  the  statesman  a  principle  of  Public  Right,  which 
will  meet  the  difficulty,  and  not  impair  the  harmony  of  the 
general  edifice  of  Public  Law.  This  is,  without  doubt,  the 
highest  vocation  of  the  international  jurist.  It  is  not  his 
business  to  determine  by  what  considerations  of  general 
interest  the  statesman  should  be  governed  in  choosing  his 
path  of  political  action,  his  functions  are  limited  to  advising 
the  statesman  whether  this  or  that  course  of  political  action 
is  in  accordance  with  public  right,  or  will  entail  a  violation 
of  it. 

At  the  time  when  the  First  Napoleon,  the  great  iconoclast 
of  customary  law,  was  imposing  on  those  portions  of  Europe 
which  he  had  conquered  a  code  of  positive  law,  which  is 
probably  destined  to  be  the  most  enduring  monument  of 
his  genius,  there  was  growing  up  on  the  other  side  of  the 
Atlantic  a  great  Union  of  States,  confederated  on  the  prin- 
ciple of  mutual  assurance  against  foreign  enemies,  but 
having  each  its  own  system  of  State- Law,  varying  in  ac- 
cordance with  the  varied  origin  of  each  State,  as  it  chanced 
to  be  an  offshoot  of  a  French,  or  a  Spanish,  or  a  British  stock. 
It  thus  happened  that  whilst  the  learning  of  the  French 
jurists  on  the  conflict  of  laws  between  the  different  provinces 
of  France  had  become  valueless  on  this  side  of  the  Atlantic 
by  reason  of  those  laws  having  been  superseded  by  the  Code 
Napol6on,  the  learning  of  Burgundus,  and  of  Rodenburg, 
and  of  BouUenois,  who  had  treated  of  the  provincial  conflict 
of  laws  in  France,  was  transplanted  to  the  United  States, 
where  their  writings  were  welcomed  as  furnishing,  by 
analogy,  the  solution  of  many  difficulties  which  caused 
embarrassment  to  the  American  Courts  when  called  upon  to 
reconcile  the  conflicting  laws  of  different  States,  where  no 
State- Law  was  operative /ro/no  vigore  beyond  the  territorial 
limits  of  the  State  which  had  enacted  it.  The  American 
Courts  have  fully  accepted  the  territorial  theory  of  jurisdiction. 


8  ON  JURISPRUDENCE   AND 

"  There  is  no  doubt,"  says  Chancellor  Kent,  "  of  the  truth 
of  the  general  proposition,  that  the  laws  of  a  country  have 
no  binding  force  beyond  its  own  territorial  limits,  and  their 
authority  is  admitted  in  other  States,  not  exproprio  vigore  but 
ex  comitate  or,  in  the  language  of  Huber,  'quatenus  sine 
praejudicio  indulgentium  fieri  potest.'"  Another  eminent 
American  authority.  Chief  Justice  Parker,  has  affirmed  the 
same  principle  in  an  elaborate  judgment,  in  which  he 
observes  that  "  the  laws  of  a  State  cannot  by  any  inherent 
authority,  be  entitled  to  respect  extra-territorially,  or  beyond 
the  jurisdiction,  which  has  enacted  them.  This  is  the 
necessary  result  of  independent  sovereignties."  The  pecu- 
liar constitution  of  the  North  American  Union,  coupled 
with  the  migratory  character  of  its  population  caused  the 
doctrine  of  comity  between  independent  States  to  assume 
an  importance  on  the  other  side  of  the  Atlantic,  in  the  first 
quarter  of  the  present  century,  far  beyond  that  which  was 
attached  to  it  in  the  Courts  of  Westminster  Hall. 

The  Courts,  however,  at  Doctor's  Commons  had  decided, 
under  the  direction  of  the  master-mind  of  Lord  Stowell,  at 
the  commencement  of  the  present  century,  that  by  the  law 
of  England  the  validity  of  a  foreign  contract,  if  any  question 
should  be  raised  in  an  English  Court,  must  be  tried  by 
reference  to  the  law  of  the  country,  in  which  the  contract 
had  its  origin.  It  is  in  accordance  with  this  principle  that 
English  Courts  of  Justice,  in  deciding  a  question  by  the 
law  of  a  foreign  country,  presume  the  tacit  adoption  of  the 
law  of  that  country  by  their  own  Government,  under  the 
Comity  of  Nations,  in  matters  which  regard  foreign  interests, 
unless  they  are  repugnant  to  its  own  policy  or  prejudicial 
to  its  own  interests.  No  nation  can  reasonably  be  required 
to  give  up  its  own  fundamental  policy  or  institutions,  in 
favour  of  those  of  another  nation,  much  less  can  any  nation 
be  required  to  sacrifice  its  own  interests  in  favour  of  another 
nation,  or  to  enforce  doctrines  which  in  a  moral  or  political 
view  are  inconsistent  with  its  safety  or  happiness,  or  with 
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its  conscientious  regard  to  justice  and  duty.  It  is,  there- 
fore, essentially  a  question  of  comity  between  nations  to 
what  extent  effect  shall  be  given  to  foreign  law,  and  ques- 
tions of  comity  depend  upon  a  variety  of  circumstances, 
which  cannot  be  reduced  to  any  fixed  rule.  Certain  eminent 
jurists,  more  especially  on  the  continent  of  Europe,  have 
recently  raised  an  objection  to  the  term  "  comity  "  as  not 
sufficiently  expressive  of  the  obligation  of  nations,  to  give 
effect  to  foreign  laws,  when  they  are  not  prejudicial  to  their 
own  rights  and  interests.  They  have  accordingly  suggested 
that  the  obligation  rests  on  a  deeper  foundation,  and  that, 
although  much  has  been  said  on  the  subject  of  **  comity," 
it  is  an  improper  term,  and  that  where  Courts  determine  a 
question  by  the  law  of  another  country  they  do  it  ex  justicia. 
I  cannot,  however,  but  think  that  these  eminent  jurists  have 
not  kept  clearly  in  view  the  precise  sense,  in  which  such 
writers  as  Mr.  Justice  Story  speak  of  the  comity  of  nations, 
as  distinguished  from  any  comity  on  the  part  of  their  courts 
of  justice.  It  may  be  admitted  that,  when  Courts  deter- 
mine a  question  by  the  law  of  a  foreign  country,  they  do  so 
ex  debito  justtcia.  There  can  be  no  doubt  that  Lord  Stowell, 
in  deciding  in  an  English  Court  the  great  case  of  Dalrymple 
against  Dalrymple  according  to  the  law  of  Scotland, 
administered  that  law  to  the  parties  ex  debito  justicicBy  but  he 
assumed  that  the  law  of  England  made  it  his  duty  to  decide 
upon  the  validity  of  a  Scotch  marriage  by  reference  to  the 
law  of  Scotland,  in  which  country  the  contract  had  been 
entered  into.  It  was  not  any  comity  of  his  Court  which 
Lord  Stowell  administered,  but  he  gave  effect  to  the  comity 
of  the  country  in  which  his  Court  was  situated,  and  the  same 
view  has  been  maintained  very  recently  by  a  most  eminent 
American  jurist,  Chief  Justice  Taney,  of  the  Supreme  Court 
of  the  United  States.  "It  is  needless,"  he  says,  "to 
enumerate  here  the  instances  in  which  by  the  general  prac- 
tice of  civilized  countries  the  laws  of  the  one  will  by  the  comity 
of  nations  be  recognised  and  executed  in  another,  where 
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the  rights  of  individuals  are  concerned.  The  cases  of  con- 
tracts made  in  a  foreign  country  are  familiar  examples,  and 
courts  of  justice  have  always  expounded  them  and  executed 
them  according  to  the  law  of  the  place  in  which  they  were 
made,  provided  that  law  was  not  repugnant  to  the  laws  or 
the  policy  of  their  own  country.  The  comity  thus  extended 
by  them  to  other  nations  is  no  impeachment  of  their  own 
sovereignty.  It  is  the  voluntary  act  of  the  nation  by  which 
it  is  offered,  and  it  is  inadmissible  when  contrary  to  its 
policy  or  prejudicial  to  its  interests.  But  it  contributes  so 
largely  to  promote  justice  between  individuals,  and  to  produce 
a  friendly  intercourse  between  the  sovereignties  to  which 
they  belong,  that  courts  of  justice  have  continually  acted 
upon  it  as  a  part  of  the  voluntary  law  of  nations.  It  is 
truly  said  in  Story's  "  Conflict  of  Laws,"  chap.  II.,  §  38,  (the 
Chief  Justice  continues  to  say)  **that  in  the  silence  of  any 
positive  rule  affirming,  or  denying,  or  restraining  the  opera- 
tion of  foreign  laws,  courts  of  justice  presume  the  tacit 
adoption  of  them  by  their  own  Government,  unless  they 
are  repugnant  to  its  policy  or  prejudicial  to  its  interests.  It 
is  not  the  comity  of  the  Courts  but  the  comity  of  the 
Nation,  which  is  administered  and  ascertained  in  the  same 
way,  and  guided  by  the  same  reasoning,  by  which  all 
other  principles  of  municipal  law  are  ascertained  and 
guided."  * 

The  jurisprudence  concerned  with  the  conflict  between 
the  laws  of  different  States,  and  the  reconciliation  of  that 
conflict,  has  become  in  the  course  of  the  present  century 
a  most  important  branch  of  public  law,  in  consequence  of 
the  daily  increasing  intercourse  between  the  citizens  of 
different  States.  Questions  of  an  analogous  kind,  when 
they  arose  in  Europe  between  the  people  of  different 
provinces  under  a  common  sovereign,  were  termed  by  the 
civilians  of  the  last  century  mixed  questions.     On  the  other 

*  The  Bank  of  Augusta  v,  Earle.     15  Peters*  American  Reports,  519,  589. 
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side  of  the  Atlantic,  inasmuch  as  the  North  American 
Union  consisted  of  States  to  a  great  degree  independent, 
and  the  complicated  private  relations  and  rights  between 
the  citizens  of  different  States  differed  in  no  appreciable 
manner  from  the  private  relations  and  rights  between 
individuals  of  different  nationalities,  it  has  been  thought  con- 
venient to  distinguish  the  modem  jurisprudence  on  this 
subject  by  a  special  name,  more  fully  descriptive  of  its 
subject-matter,  and  Mr.  Justice  Story  has  proposed  to 
designate  it  the  science  of  private  international  law.  Accord- 
ing to  his  view,  this  science,  at  the  time  when  Mr.  Justice 
Story  first  published  his  well-known  work  on  the  "  Conflict 
of  Laws  "  (Jan.  i,  1834),  had  acquired  in  its  development 
the  full  proportions  of  international  law,  whilst  it  was  at 
the  same  time  confined  to  the  ordinary  transactions  of  life 
between  private  persons,  which  rarely  rise  to  the  dignity  of 
public  controversies.  A  recent  writer  on  the  subject  has 
proposed  to  substitute  the  term  **  inter-municipal  law  "  as 
a  symbolical  expression  of  the  double  aspect  of  the  laws  to 
be  denoted  by  the  term ;  but  as  long  as  differences  exist 
between  the  foreign  law,  which  municipal  Courts  are  called 
upon  to  administer,  and  the  municipal  law  of  the  country 
in  which  those  Courts  are  situated,  the  term  extra-municipal 
law,  as  used  by  Mr.  Justice  Story,  would  seem  to  be  more 
appropriate.  But,  after  all,  the  term  municipal  law  is 
already  overstrained  in  its  meaning,  when  it  is  employed  to 
denote  the  entire  body  of  the  laws  of  a  nation.  It  came 
into  use  at  a  time  when  in  Europe,  beyond  the  limits  of 
towns  (municipia),  there  was  not  any  lex  loci  in  actual  opera- 
tion, and  when  municipal  law  and  local  law  were  identical 
terms,  the  general  system  of  law  beyond  the  limits  of  towns 
being  personal.  It  may  deserve  consideration  whether  the 
term  municipal  law,  having,  served  the  purpose  of  the  civilians, 
who  desired  to  found  their  distinctions  between  the  terri- 
torial laws  of  different  countries  on  seeming  analogies  in  the 
Roman  Jurisprudence,  should  not  be  relegated  to  its  proper 
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meaning,  and  give  way  altogether  in  international  matters 
to  the  term  "  territorial  law." 

It  is  contended  by  some  jurists,  as  already  observed,  that 
it  is  a  matter  of  moral  duty  for  a  State  to  give  effect 
to  foreign  laws,  where  they  are  not  prejudicial  to  its 
own  rights  and  interests.  On  the  other  hand,  jurists  of 
equal  eminence  have  held  that  the  true  foundation  on  which 
the  administration  of  private  international  law  must  rest  is, 
that  the  rules  which  govern  it  are  founded  on  mutual  interest 
and  utility,  on  the  sense  of  the  inconvenience  which  would 
result  from  an  opposite  doctrine,  and  from'  a  sort  of  moral 
necessity  to  do  justice,  in  order  that  justice  may  be  done 
to  ourselves  in  return.  A  distinction  has  accordingly  been 
made  by  the  civilians  between  personal  statutes,  real 
statutes,  and  mixed  statutes,  inasmuch  as  there  is  a  corre- 
sponding difference  of  fact  in  the  scope  of  statutes.  A 
statute,  for  instance,  either  disposes  respecting  persons  in 
the  abstract  without  any  regard  to  things,  as  at  what  age  a 
person  shall  be  of  legal  capacity  (sui  juris)  and  cease  to  be 
subject  to  the  parental  authority  (patria  potestas) ;  or  it 
disposes  of  things  without  regard  to  persons,  as,  for 
instance,  whether  real  estate  of  a  certain  character  can  pass 
by  will  or  must  be  conveyed  by  deed,  and  in  either  case 
with  what  formalities ;  or  it  empowers  or  forbids  certain 
persons  to  do  certain  things  —  for  instance,  it  forbids 
a  father  to  alienate  his  patrimonial  estates  from  his 
children,  whilst  it  permits  him  to  dispose  of  property 
acquired  during  his  lifetime.  With  regard  to  personal 
statutes  they  are  held  to  be  of  general  obligation  every- 
where. Real  statutes,  on  the  other  hand,  are  held  to  have 
no  extra-territorial  force.  With  regard  to  mixed  statutes, 
the  extent  and  degree  of  their  operation  is  one  of  the  most 
difficult  problems  of  international  jurisprudence.  Thus 
much,  however,  is  certain,  and  it  is  a  fact  which  militates 
against  the  theory  that  the  obligation  of  nations  to  give 
efifect  to  foreign  law  is  a  matter  of  paramount  moral  duty, 
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that  the  tribunals,  which  in  such  cases  take  into  considera- 
tion the  lex  loci  contractiis  to  determine  the  fact  of  the 
obligation,  do  not  look  to  that  law  as  determining  the 
remedy.  They  award  only  that  remedy  which  the  Lex  Fori 
expressly  ordains,  or  a  remedy  which  is  in  accordance 
with  the  spirit  of  the  Lex  Fori. 

The  institution  of  a  special  Judge  to  administer  justice 
between  resident  foreigners  not  domiciled  in  Rome  and 
between  such  foreigners  and  Roman  citizens  was  a  peculiar 
feature  of  the  early  Roman  jurisprudence,  and  the  rules  of 
law  which  the  Praetor  administered  were  classed  by  the 
Roman  jurists  under  the  head  of  Jus  Gentiuniy  or  the  law 
which  Nature  teaches  all  mankind,  and  which  is  observed 
equally  by  all  nations,  and  under  which  all  kinds  of  personal 
contracts  are  comprised.  The  Code  Napol6on  has  on  this 
subject  departed  from  the  rule  of  the  Roman  law.  Two 
foreigners,  for  instance,  who  have  entered  into  a  contract  in 
a  foreign  country  are  not  enabled,  under  the  Code  Napoleon, 
to  sue  each  other  upon  the  contract  before  a  French  tribunal, 
unless  one  or  other  of  such  foreigners  has  acquired  a  French 
domicile  before  the  contract  has  been  entered  into.  The 
same  rule  holds  good  in  Belgium  and  in  Italy,  where  the 
Code  Napoleon  is  still  maintained.  The  principle  of  juris- 
prudence, upon  which  this  practice  is  based,  is  "Actor 
sequitur  forum  Rei,*'  according  to  which  every  defendant  is 
entitled  to  be  sued  before  his  own  Judge.  The  Code 
Napoleon  interprets  this  maxim  as  referring  to  the  tribunals 
of  the  domicile  of  the  defendant.  Vattel,  however,  applies 
to  this  rule  a  different  interpretation,  namely,  that  the 
defendant's  Judge  is  either  the  Judge  of  the  place,  where 
the  defendant  has  his  domicile,  or  the  Judge  of  the  place 
where  the  defendant  happens  to  be,  when  the  plaintiff 
convenes  him,  provided  the  suit  does  not  relate  to  an  estate 
in  land,  or  to  a  right  annexed  to  that  estate.  In  this  latter 
case,  as  property  of  that  kind  is  to  be  held  according  to 
the  laws  of  the  country  where  it  is  situated,  and   the  right 
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of  granting  possession  of  it  belongs  to  the  ruler  of  that 
country,  differences  relating  to  the  possession  of  such 
property  cannot  be  effectively  decided  anywhere,  except  in 
the  State  on  which  it  depends. 

If  it  were  generally  thought  desirable  to  substitute  a  more 
simple  term  in  the  place  of  the  somewhat  complicated  term 
**  private  international  law,"  we  should  have  thought  the 
term  "  inter-territorial  law  '*  to  be  less  open  to  exception 
than  the  term  "  inter-municipal  law,"  to  which  allusion  has 
already  been  made,  whilst  at  the  same  time  it  is  calculated 
to  express  more  thoroughly  the  meaning  intended  by  the 
phraseology.  For  the  term  municipal  law  is  somewhat 
ambiguous,  since  it  has  not  as  yet  lost  its  original  meaning, 
as  denoting  the  law  of  a  borough  town,  the  municipium  of 
the  Roman  laws,  and  we  still  use  the  term  in  that  sense,  for 
instance,  in  speaking  of  the  Municipal  Corporations  Act. 
The  word  "  inter-municipal,"  therefore,  in  its  proper  sense, 
would  fail  to  convey,  except  by  analogy,  the  meaning  in- 
tended, whilst  the  term  "inter-territorial  "  fully  expresses  it, 
and  is  free  from  ambiguity.  Besides,  the  term  "  inter-terri- 
torial "  seems  to  be  more  in  harmony  with  the  doctrine  of 
international  domicile. 

The  term  "  domicile "  was  primarily  a  term  of  Roman 
Municipal  Law  in  the  original  sense  of  that  division  of 
Roman  Law,  the  Romans  using  it  to  determine  the  place 
where  a  Roman  citizen  had  to  discharge  municipal  burdens 
(munera)  as  a  member  of  a  definite  urban  community,  not 
in  virtue  of  citizenship  acquired  by  birth  or  by  adoption,  or 
by  manumission,  or  by  cooptation,  but  in  virtue  of  his  per- 
manent abode  within  the  territory  belonging  to  the  urban 
community.  On  this  was  founded  the  distinction  between 
the  civis  and  the  incola,  and  jurisdiction  was  made  to  depend 
in  many  cases  upon  the  place  of  residence  of  the  individual, 
as  distinguished  from  his  place  of  birth.  The  question  of 
domicile  lost  its  importance  after  the  conquest  of  the  Roman 
Empire  by  the  barbarians,  as  for  a  long  time  a  system  of 
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personal  laws  prevailed,  the  Lombard  living  under  the 
Lombardic  law,  the  Roman  under  the  Roman  law,  precisely 
as  in  British  India  the  principle  of  personal  laws,  which  was 
recognised  by  the  laws  of  Menu,  was  affirmed  in  1781  by  an 
English  Act  of  Parliament  (21  Geo.  III.,  c.  70).  The 
peace  of  Westphalia,  from  which  event  we  may  date 
the  establishment  of  permanent  embassies  at  Foreign 
Courts,  and  the  commencement  of  normal  intercourse 
between  the  subjects  of  the  various  European  Powers,  is 
the  epoch  from  which  the  legal  incidents  of  domicile  came 
to  be  again  discussed  by  jurists  under  novel  circum- 
stances with  reference  to  the  residence  of  such  subjects  in 
different  territories,  and  not  as  in  the  Roman  system  of  law 
with  reference  to  their  residence  in  different  places  within 
the  same  territory,  namely,  the  Roman  Empire.  Sir  Robert 
Phillimore  has  observed,  in  treating  of  the  Law  of  Domicile, 
"  that  as  the  subjects  of  one  kingdom  began  to  migrate 
into  and  reside  in  other  countries,  the  various  questions 
arising  from  a  conflict  between  the  municipal  regula- 
tions of  their  original  and  of  their  adopted  country  gave 
importance  to  the  Law  of  Domicile,  and  rendered  the 
maintaining  an  uniformity  of  rules  respecting  it  in  Christen- 
dom a  matter  of  great  consequence."  Further,  with  the 
increasing  value  of  personal  property,  inasmuch  as  personal 
property  is  held  under  the  Law  of  Nations  to  accompany 
the  person  of  the  owner,  although  in  fact  it  may  be  apart 
from  it.  it  has  become  more  and  more  of  importance  to  have 
some  rule  of  law  to  determine  the  legal  incidents  of  move- 
able property,  and  the  doctrine  of  domicile — in  other  words, 
the  doctrine  that  personal  property  having  no  situs  of  its 
own  is  governed  by  the  law  of  the  domicile  of  the  owner — ^has 
been  affirmed  in  England  by  a  judgment  of  the  House  of 
Lords.  Lord  Campbell,  in  the  course  of  that  judgment, 
whilst  over-ruling  a  decision  of  the  Scotch  Court  of  Ex- 
chequer, took  occasion  to  remark  that  "  the  doctrine  of 
domicile  has  sprung  up  in  Great  Britian  very  recently,  and 
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that  neither  the  Legislature  nor  the  Judges  thought  much  of 
it  at  first,  but  it  is  a  very  convenient  doctrine,  and  it  solves 
the  difficulty  with  which  this  case  is  surrounded."* 

The  doctrine,  however,  of  domicile  has  of  late  become 
extremely  intricate  from  the  circumstance,  that  so  many  of 
the  ancient  criteria  of  domicile  have  become  valueless  as 
proofs  of  an  intention  of  an  individual  to  put  off  one 
nationality  and  to  put  on  another.  The  story  is  well  known 
of  Lord  Brougham  desiring  to  become  a  Frenchman  with- 
out ceasing  to  be  an  Englishman,  but  in  vain. +  The  modifi- 
cation of  the  statute  law  respecting  alienage  in  England 
admits  of  a  foreigner  acquiring  a  permanent  interest  in  the 
soil  of  England  without  becoming  naturalized,  whilst  he 
may  be  at  the  same  time  allowed  by  the  law  of  the  country 
of  his  origin  to  retain  a  permanent  interest  in  its  soil.  On 
the  other  hand,  as  regards  personal  property,  the  ubiquity 
of  commercial  investments  in  the  present  day  renders  it 
most  difficult  for  Courts  to  determine  which  is  the  principal 
establishment  of  a  merchant,  who  has  compioirs  in  London 
and  in  New  York,  in  Calcutta,  and  in  Japan.  If  his  principal 
establishment  can  be  determined,  that  is  held  to  be  the 
seat  of  his  domicile,  but  if  that  question  cannot  be 
cleared  up,  courts  fall  back  on  his  domicile  of  origin,  so 
that  it  may  happen  that  the  validity  of  the  merchant's 
last  will  and  testament  is  determinable  by  a  law  quite 
different  from  his  intention,  and  he  may  die  intestate, 
although  he  has  done  his  best  to  make  his  will  in  due  form 
of  law.  Besides,  in  some  countries,  allegiance  and  not 
domicile  is  held  to  be  the  proper  test  of  the  civil  right  of 
testament.  Thus  if  a  natural-bom  Italian,  who  has  acquired 
a  domicile  under  the  Law  of  Nations  in  England  should  die 
intestate  at  Naples,   English    Courts   will  hold  that  the 

*  Thompson  v.  The  Advocate-General,     xi  Clark  and  Finelly*8  Reports  of 
the  House  of  Lordsy  p.  x. 

t  The  correspondence  is  printed  in  Martens'  Nouveau  Recueil  de  Trait^s, 
par  Murhard,  t.  xi.,  p.  437. 
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succession  to  his  moveable  property  is  governed  by  the 
law  of  England  as  the  country  of  his  domicile,  whilst 
Italian  Courts  will  hold  that  the  succession  to  his  property 
is  governed  by  the  law  of  Italy  as  being  the  country  of  his 
origin.  Accordingly,  his  personal  property  in  Italy  will  be 
dealt  with  according  to  the  law  of  Italy,  and  his  personal 
property  in  England  will  be  distributed  according  to  English 
law,  and  thus  it  will  happen  that  his  personal  property  will 
be  dealt  with  according  to  two  different  systems  of  Law — 
a  result  never  contemplated  by  the  party  deceased.  The 
same  observation  will  apply  to  the  case  where  a  party  under 
similar  circumstances  has  made  a  will  of  his  personal  pro- 
perty, some  portion  of  which  is  invested  in  Italian  securities 
and  another  portion  in  English  securities.  We  may  suppose 
the  case,  where  the  party  has  made  his  will  according  to  the 
forms  required  by  the  law  of  England,  the  country  of  his 
domicile  of  choice.  His  executors  will  be  entitled  to  obtain 
probate  of  such  a  will  in  an  English  registry,  and  to  ad- 
minister to  his  property  in  England,  but  the  party  will  have 
died  intestate  according  to  the  law  of  Italy,  as  the  legal 
forms  of  executing  a  will  in  Italy  differ  from  the  legal  forms 
enjoined  by  the  English  Wills  Act.  On  the  other  hand,  in 
a  country  such  as  Switzerland,  where  a  testamentary  domi- 
cile is  acquired  by  residence  for  a  comparatively  short  time 
unaccompanied  by  the  intention  of  making  a  permanent 
home  in  that  country,  an  Englishman,  who  has  made  his 
will  according  to  the  forms  required  by  the  English  Statute 
Law,  will  be  found  to  have  died  intestate  according  to  Swiss 
law.  Further,  the  Swiss  tribunals  will  assert  their  right  to 
distribute  according  to  Swiss  law  his  personal  property, 
wherever  it  may  be  situated.  The  inconvenience  of  this 
complication  has  induced  the  British  Legislature  to  pass  a 
statute  (24  &  25  Vict.,  c.  121),  under  which  it  is  provided 
"  that  where  treaties  to  that  effect  have  been  entered  into 
with  Foreign  Powers,  no  British  subject  going  to  reside 
abroad  shall  lose  his  British  domicile  for  testamentary  pur- 
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poses,  unless  such  British  subject  shall  have  been  resident  in 
a  foreign  country  for  one  year  immediately  preceding  his 
decease,  and  shall  have  made  and  deposited  in  a  public 
office  in  such  foreign  country  a  declaration  in  writing  of  his 
intention  to  become  domiciled  in  the  foreign  country." 
Great  Britain  has  already  entered  into  such  a  treaty  with 
Switzerland,  *  where  a  diplomatic  difficulty  of  a  serious 
character  has  been  experienced  in  regard  to  the  canton  of 
Vaud-  A  British  subject  was  the  leaseholder  of  a  villa  resi- 
dence in  that  canton  at  the  time  of  his  death,  when  the 
authorities  of  the  canton  set  up  a  claim  to  succession  duty 
on  all  his  property  wheresoever  situated,  on  the  ground  that 
he  was  domiciled  in  the  canton  of  Vaud  at  the  time  of 
his  death,  which  took  place  in  England.  The  deceased 
party  had  a  house  in  London,  which  had  been  for  many 
years  his  usual  residence,  and  a  house  and  large  estates  in 
Lincolnshire,  and  there  could  not  be  any  reasonable  dispute 
that  his  testamentary  domicile  under  the  Law  of  Nations 
was  British  at  the  time  of  his  death.  It  is  much  to  be 
desired  that  the  example  of  Switzerland  in  the  matter  of 
this  Treaty  should  be  followed  by  other  countries,  for  it  is 
not  merely  the  testamentary  capacity  of  a  British  subject 
which  is  at  stake  in  the  present  vague  state  of  the  law,  but 
a  foreign  State  will  be  entitled  to  claim  succession  'duty  in 
respect  of  his  personal  property,  if  he  has  acquired  a  foreign 
domicile.  As  regards  the  forms  required  by  British  law  to 
give  validity  to  the  execution  of  a  will,  the  late  Lord  Kings- 
down,  one  of  the  most  intelligent  of  modern  English  jurists, 
has  endeavoured  to  provide  for  the  case,  where  a  British 
subject  under  the  erroneous  belief  that  he  has  acquired  a 
domicile  in  a  foreign  country  has  made  his  will  according 
to  the  forms  required  by  the  law  of  that  country.  Before 
24  &  25  Vict.,  c.  114,  such  a  will  would  have  been  declared 
invalid,  if  submitted  to  a  British  Court  for  probate.     It  has 

*  Declaration  signed  at  Berne,  August  27,  1872.     Hertslet*s  Commercial 
Treaties,  Vol.  XI.,  p.  874. 
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been  provided  by  that  statute,  known  as  Lord  Kingsdown's 
Act,  that  every  will  made  out  of  the  United  Kingdom  by  a 
British  subject,  whatever  may  be  the  domicile  of  such 
person  at  the  time  of  making  the  same  or  at  the  time  of 
his  death,  shall,  as  regards  personal  estate,  be  held  to  be 
valid  for  the  purpose  of  being  admitted  to  probate  in 
England  and  Ireland,  or  to  confirmation  in  Scotland,  if  the 
same  be  made  according  to  the  forms  required  either  by  the 
law  of  the  place  where  the  same  was  made,  or  by  the  law 
of  the  place  where  such  person  was  domiciled  when  the 
same  was  made^  or  by  the  laws  then  in  force  in  -that  part  of 
Her  Majesty's  dominion  where  he  had  his  domicile  of 
origin.  It  is  further  provided  that  no  will  shall  be  held  to 
be  revoked  or  to  have  become  invalid,  nor  shall  the  con- 
struction thereof  be  altered  by  reason  of  any  subsequent 
change  of  domicile  of  the  person  making  the  same.  It  is  a 
remarkable  fact,  and  I  am  not  aware  that  it  had  been 
brought  to  Lord  Kingsdown's  attention,  that  under  this 
statute  the  holograph  will  of  a  British  subject,  if  made 
abroad  in  any  country  where  the  Code  Napoleon  is  received, 
will  be  entitled  to  probate  in  an  English  testamentary 
Court,  whilst  it  would  be  rejected  as  invalid  by  the  same 
Coqrt,  if  it  had  been  made  in  England.  It  has  always 
seemed  to  me  to  be  matter  of  regret  that,  when  the  Wills 
Act  of  her  present  Majesty  was  passed  in  1837,  under  which 
the  execution  of  a  will  in  England  has  been  fenced  in  with 
very  strict  formalities,  the  holograph  will — in  other  words, 
a  will  drawn  up  entirely  in  the  testator's  own  handwriting, 
and  dated  by  him  and  subscribed  with  his  name,  was  not 
retained  as  a  valid  will,  in  like  manner  as  it  is  allowed  to  be 
a  valid  will  in  every  other  civilised  country  of  Europe.  The 
explanation  of  this  anomaly  is  somewhat  curious.  In  a 
conversation  which  I  had  many  years  ago  on  the  subject 
with  the  late  Sir  Robert  H.  Inglis,  one  of  the  burgesses  for 
the  University  of  Oxford,  he  informed  me  that  he  had  sup- 
ported a  proposal  in  Parliament  that  the  holograph  will,  which 
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was  a  valid  will  before  the  statute  of  the  Queen  was  passed, 
should  be  still  recognised  in  English  Courts  of  Probate  as  a 
valid  will,  but  the  House  of  Commons  was  induced  to  reject 
the  proposal  by  an  anecdote  related  by  the  late  Sir  James 
Weir    Hogg,   formerly   Advocate-General    in    the   Bengal 
Presidency,  respecting  a  trial  in  the  Supreme  Court  of  Cal- 
cutta, which  illustrated  in  a  remarkable  manner  the  facility 
of  forging  the  handwriting  of  an  individual.     But  as  the 
Wills  Act  of  Victoria  now  stands,  both  the  signature  of  the 
testator  and  the  signatures  of  the  witnesses  may  have  been 
forged,  and  if  care  has  been  taken  that   the   attestation 
clause  is  in  due  form,  vouching  for  the  execution  having 
been  made  according  to  the  requirements  of  the  statute,  no 
affidavit  would  be  required  in  the  Probate  Registry  as  to 
the  identity  of  the  pretended  witnesses,  and  the  fraud  would 
pass  unchallenged  as  readily  as  in  the  case  of  a  holograph 
will.     I  still  hope  that  the  day  may  come  when  a  British 
subject  will   be  allowed  to   make  a  valid  holograph  will 
within  the  United  Kingdom  equally  as  in  foreign  countries 
where  the  Code  Napoleon  prevails,  so  that  in  this  respect 
there  may  be  an  assimilation  of  the  testamentary  law  of 
England  with  the  general  testamentary  law  of  the  Continent 
of  Europe.     The  more  formal  mode  of  executing  a  will  in 
the  presence  of  two  witnesses,  both  present  at  the  same 
time,  who  shall  subscribe  their  names  in  the  presence  of 
the  testator,  and  of  each  other,  may  still  be  retained  pre- 
cisely as  the  more  formal  mode  of  executing  a  will  in  the 
presence  of  four  witnesses  and  a  notary  public  is  retained 
by  the  Code  Napoleon. 

We  have  now  arrived  at  a  very  important  topic,  namely, 
the  assimilation  of  the  laws  of  different  nations  in  certain 
matters.  I  have  suggested  an  assimilation  of  the  testamen- 
tary law  of  England  with  that  of  the  Continental  States  of 
Europe  in  respect  of  declaring  the  holograph  will  to  be 
everywhere  a  valid  will.  This  is  the  more  desirable  in  the 
present   day,  as  in  that  case  it  would  be  unnecessary  to 
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enter  into  minute  and  subtle  enquiries  to    determine  the 
character  of  the  testator's  domicile  at  the  time  when  he 
made  his  will,  and  at  the  time  of  his  death.     With  regard 
to  marriage,  the  question  is  not  so  simple.     Domicile  is 
held  by  the  Law  of  Nations  to  be  decisive  of  the  capacity 
of  a  person  to  marry,  and  there  is  little  chance  of  nations 
agreeing  upon  a  common  standard  of  capacity,  inasmuch 
as  the  question  is  not  simply  one  of  morals,  but  is  mixed  up 
with  religious  considerations.       But  as   regards  the  con- 
ditions to  be  observed  preliminary  to  the  solemnization   pf 
marriage,  it  is  unreasonable  that  in  a  contract  of  the  jus 
gentium^  for  such  is  the  character  of  the  contract  of  marriage 
ftx)m  the  jural  point  of  view,  the  observance  of  any  other  forms 
should  be  required  beyond  such  as  are  required  by  the  Lex 
Loci,     Such  is  the  view  adopted  by  the  law  of  England  as 
to  the  proclamations  required  to  constitute  a  valid  marriage. 
It  regards  such    proclamations  as  matters  of   order,  the 
observance  of  which  is  enjoined,  but  the   non-observance 
of  which,  except  where  there  is  bad  faith  on  the  part  of 
both  parties,  is  not  necessarily  fatal  to  the  validity  of  the 
marriage.     In  France,  on  the  other  hand,  the  non-observ- 
ance of  certain  preliminary  proclamations  at  the  domicile 
of  either  party  is,  under  the  letter  of  the  Code  Napoleon, 
an    intpedimentum    dirimens,   which   renders    the    marriage 
invalid,  and  this  rule  is  maintained  by  the  Code  in  the  case 
where  a  Frenchman  intermarries  with  an  Englishwoman 
within  the  United  Kingdom.      Such  a  marriage  has  fre- 
quently been  declared  by  French  tribunals  to  be  invalid 
upon  a  rigid  interpretation  of  the   Code  Napol6on,  but  of 
late  the  jurisprudence  of  the  French  Courts  has  come  to  the 
aid  of  the  married  parties,  where  they  have  not  acted  in 
bad  faith,  and  such  a  marriage  has  recently  been  upheld  as 
valid  by  a  French   tribunal,*  where   it  had  been  clearly 
established,  that  the  neglect   of   the   French    subject    to 

•  Civil  Tribunal  of  the  Seine,  June  27,  1878.    youmal  du  Droit  Interna- 
tional PrivS,  1878,  p.  609. 
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observe  in  France  the  preliminary  forms  required  by  the 
Code  Napoleon  had  not  been  intentional  on  his  part  with 
the  object  of  contracting  a  clandestine  marriage.  It  was 
thought  desirable  by  the  late  Archbishop  Sumner,  on  the 
occasion  of  the  first  International  Exhibition  in  London, 
to  send  round  a  circular  letter  to  the  clergy,  calling  their 
attention  to  the  requirements  of  the  Code  Napol6on  in 
cases  where  they  might  be  called  upon  to  put  up  banns  for  the 
solemnization  of  a  marriage  between  a  Frenchman  and  an 
Englishwoman.  It  is  now  equally  desirable  that  the  re- 
quirements of  the  Code  Napoleon,  in  regard  to  the  marriage 
of  French  subjects  in  foreign  countries,  should  be  generally 
known,  although  French  Courts  may  in  the  present  day  be 
disposed  to  apply  a  more  equitable  jurisprudence  to  the 
interpretation  of  the  Code. 

Marriage,  the  most  important  contract  of  human  life, 
would  thus  seem  to  be  an  exception  to  the  general  principle 
of  international  jurisprudence,  that  the  validity  of.  a  con- 
tract is  to  be  tested  by  the  law  of  the  country  where  it  is 
made.  This  anomaly  is  maintained  upon  a  principle  of 
public  policy,  for  marriage  is  a  contract  sui  generis,  which 
confers  the  status  of  legitimacy  upon  offspring  with  all  the 
consequential  rights  and  duties  resulting  therefrom ;  it  gives 
rise  to  consanguinity  and  affinity — in  fact,  it  builds  up  the 
family,  which  is  the  comer  stone  of  the  fabric  of  civil 
society.  Unlike  other  contracts,  it  is  not  allowed  by  any 
State  to  rest  entirely  upon  the  agreement  of  the  parties,  nor 
can  it  be  dissolved,  at  least  amongst  Christian  nations,  by 
the  mere  mutual  consent  of  the  parties.  On  the  other  hand, 
when  we  come  to  the  remedies  for  the  non-observance  of 
the  contract,  the  general  principle  prevails,  namely,  that 
the  parties  can  only  enforce  their  mutual  rights  in  a  foreign 
country  to  the  same  extent,  as  the  law  of  that  country  comes 
to  the  aid  of  its  own  subjects  in  analogous  cases* 

I  have  already  observed  that  whilst  some  countries  repu- 
diate all  obligation  on  the  part  of  their  tribunals  to  take 
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cognizance  of  contracts  made  in  a  foreign  country  accord- 
ing to  the  law  of  that  country,  other  countries  such  as 
Great  Britain  and  the  United  States  of  America,  will  recog- 
nise such  contracts,  if  they  be  not  contrary  to  the  policy  of 
their  own  laws,  and  will  enforce  such  contracts,  so  far  as 
their  own  law  aJFords  a  remedy  for  their  non-observance. 
Hence  the  great  importance  of  assimilating  the  laws  of 
civilised  States  in  matters  which  bring  their  citizens  into 
daily  relations  of  commercial  intercourse  with  one  another. 
Mr.  David  Dudley  Field,  in  addressing  the  members  of. 
this  Association  assembled  in  one  of  the  Courts  of  this 
great  centre  of  industry,  twelve  or  thirteen  years  ago, 
advocated  a  project  of  an  international  code,  and  in  the 
course  of  his  address  suggested  that  there  were  two  methods 
of  proceeding  to  accomplish  it — one  a  conference  of  diplo- 
matists to  negotiate  and  sign  a  series  of  treaties  forming 
the  titles  and  chapters  of  a  code,  the  other  the  preparation 
by  a  committee  of  publicists  of  a  code  which  should  embody 
the  matured  judgments  of  the  best  thinkers  and  most  ac- 
complished jurists,  and  then  procuring  the  sanction  of'  the 
different  nations.  The  latter  method  he  considered  to  be 
the  most  feasible,  and  he  was  probably  right  in  his  view,  as 
far  as  public  international  law  is  concerned,  that  diploma- 
tists could  only  be  usefully  employed  to  negotiate  a  code  of 
international  law  after  the  details  of  it  had  been  approved 
by  the  matured  judgment  of  reflecting  and  impartial 
experts.  But  as  regards  private  international  law,  some- 
thing more  is  required  to  procure  the  general  acceptance 
of  a  code,  namely,  the  consent  of  the  parties  whose 
interests  will  be  affected  by  it,  and  in  whose  interest  the 
present  system  of  customary  law  has  grown  up.  It  is 
in  this  respect  that  associations  like  the  present  are  of 
advantage  in  bringing  together  and  in  uniting  in  common 
consultation  the  jurist  and  the  merchant — the  one  who  has 
to  protect  the  rights  of  parties,  the  other  who  represents 
their  interests.     The  labour  of  preparation  will  be  wasted 
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by  the  jurist,  if  he  cannot  satisfy  the  merchant  that  it  is  for 
the  general  interest  of  international  commerce,  that  certain 
conflictSs  of  private  international  law  should  be  appeased  by 
the  assimilation  of  the  law  of  different  countries.  The 
tendency  to  assimilation  was  never  so  strong  as  it  is  now, 
for  since  the  fetters  of  international  trade  have  been 
materially  lightened,  the  commercial  intercourse  between 
different  countries  has  increased  to  an  extent  hardly  antici- 
pated by  the  most  sanguine  advocate  of  free-trade,  and  the 
inconvenience  of  diversity  of  law  in  matters  of  common 
interest  has  come  to  be  universally  recognised. 

A  few  words  may  not  be  inopportune  as  to  the  relation  of 
this  Association  to  a  sister  Association,  which  has  lately 
held  a  series  of  conferences  in  the  Guildhall  of  the  Corpora- 
tion of  London,  under  the  auspices  of  the  Lord  Mayor  of 
that  city.  The  Association  for  the  Reform  and  Codification 
of  the  Law  of  Nations  came  into  existence  about  seven 
years  ago,  and  we  have  to  thank  our  brethren  of  the  United 
States  for  the  impulse  which  they  were  the  first  to  give  to 
its  formation.  It  is  obvious  that  if  the  customary  Law  of 
Nations  in  matters  of  commercial  intercourse  is  to  be 
codified,  that  result  must  be  brought  about  by  the  consent 
of  nations  to  adopt  an  uniform  system  of  written  law  in 
such  matters.  For  the  purpose  of  obtaining  that  assent 
there  is  obviously  need  of  common  consultation  between 
the  representatives  of  the  commercial  interests  of  the 
different  nations  of  Europe,  and  it  has  been  one  of  the 
objects  of  the  Association  for  the  Reform  and  Codification- 
of  the  Law  of  Nations  to  bring  about  that  common  con- 
sultation by  holding  successive  conferences  in  the  chief 
commercial  cities  of  Europe.  It  is  beyond  the  province 
of  this  Association  to  hold  its  conferences  in  foreign 
countries,  but  it  has  a  very  important  field  of  duty  within 
the  United  Kingdom,  in  which  it  co-operates  most  ad- 
vantageously with  the  sister  Association  in  enlisting  the 
support  of  the  public  opinion  of  the  British  people  in  favour 
of  such  reforms  in  private  international  law  as  may  bring 
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about  uniformity.  It  should  always  be  borne  in  mind  that 
Europe  at  one  time  enjoyed  a  common  system  of  law  under 
the  Roman  Empire,  and  it  is  not  too  much  to  say  that  the 
substance  of  the  laws  of  each  European  nation,  where  they 
find  any  counterpart  in  the  law  of  their  fellow  nations,  is  of 
common  origin ;  and  so  far  as  any  discrepancy  exists,  that 
discrepancy  is  of  secondary  importance,  and  may  be  got  rid 
of  without  material  sacrifice,  but  time  is  a  necessary 
element  to  bring  about  so  beneficial  a  change.  The 
knowledge,  however,  of  this  latter  fact  should  not  paralyse 
the  courage  which  every  extensive  enterprise  demands.  We 
must  rest  satisfied,  as  individuals,  with  the  reflection  that 
we  are  advancing  the  cause  of  truth  when  we  are  pointing 
out  and  paving  the  way  to  it  by  settling  the  preliminary 
questions  and  problems  upon  which  all  success  depends, 
and  whereby  we  shall  help  others  to  reach  the  goal  at  which 
we  ourselves  may  not  be  permitted  to  arrive- 
Meanwhile  other  Associations  are  being  formed  in  other 
countries  with  the  view  of  co-operating  to  bring  about  a 
common  agreement  to  "  give  and  take  " — in  other  words, 
to  make  mutual  concessions  in  matters  not  essential — on 
questions  of  international  law  affecting  private  interests,  so 
as  to  establish  an  uniformity  of  law,  where  there  is  now  an 
unnecessary  and  prejudicial  diversity.  The  work  of  the 
individual  in  this  great  undertaking  may  be  as  transient  as 
that  of  the  individual  torchbearers  in  the  ancient  race  of  the 
torchbearers  at  Athens,  in  which  each  runner  before  he  fell 
exhausted  in  the  race  handed  on  his  torch  to  a  fresh  runner, 
and  through  a  chain  of  successive  runners  it  was  borne  at 
last  in  triumph  to  the  shrine  of  the  goddess.  It  is  not  too 
bold  a  presumption  to  forecast,  that  the  torch  which  this 
Association  has  kindled,  and  which  its  sister  Association 
has  taken  up  in  matters  of  international  law,  will  be  carried 
forward  by  a  succession  of  faithful  followers  in  the  race, 
until  at  last  the  goal,  which  we  have  all  in  common  in  view, 
will,  after  much  and  enduring  exertion  on  the  part  of  those 
who  may  come  after  us,  be  triumphantly  attained. 
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rpHERE  can  be  little  doubt  that  hitherto  the  general 
-*-  opinion  of  English  lawyers  has  been  that  marriage  is 
a  contract.  "  Our  law  considers  marriage  in  no  other 
light  than  as  a  civil  contract/*  says  Blackstone.  Mr, 
Macqueen*s  book  on  the  Law  of  Husband  and  Wife,  begins 
with  the  words  "  The  Contract  of  Marriage ;"  and  a  few 
lines  further  on  he  tells  us  that  it  is  "  correctly  designated  a 
civil  contract."  So  also  cases  concerning  the  validity  of 
mariages  are  generally  decided  on  the  assumption  that 
marriage  is  a  contract,  and  that  it  is  the  capacity  of  the 
parties  to  contract  which  must  determine  the  question. 
Occasionally,  however,  judges  regard  it  in  a  different  light. 
For  instance,  Lord  Penzance,  in  a  judgment  dealing  with 
a  Mormon  marriage,  says:  "  Marriage  has  been  well  said 
to  be  something  more  than  a  contract — to  be  an  institution. 
It  confers  a  status."  And  he  defines  it  as  "  the  voluntary 
union  for  life  of  one  man  and  one  woman  to  the  exclusion 
of  others ;"  and  similarly  Lord  Justice  Brett,  in  the  recent 
case  of  Niboyet  v.  Niboyet"^  says  :  "  Marriage  is  the  fulfilment 
of  a  contract  satisfied  by  the  solemnization  of  the  marriage, 
but  marriage  directly  it  exists  creates  by  law  a  relation 
between  the  parties,  and  what  is  called  a  status  of  each. 
,  .  •  That  relation  between  the  parties,  and  that  status 
of  each  of  them  with  regard  to  the  community,  which  are 
constituted  upon  marriage,  are  not  imposed  or  defined  by 
contract  but  by  law."  We  also  find  that  great  lawyer,  to 
whom  we  owe  the  first  Marriage  Act,  Lord  Hardwicke, 
using  similar  words  in  the  case  of  Harvey  v.  Ashley^^  "  As 
soon  as  the  marriage  \shad  "  (not  contracted,  be  it  observed) 
**  the  estate  and  capacities  of  the  parties  are  altered."  So 
Story,  after  speaking  of  marriage  as  a  contract,  adds  a 

•  4  P.D.  1.  t  3  Atk.  6io. 
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footnote  to  the  eflfect  that  "it  is  rather  to  be  deemed  an 
institution  of  society  founded  upon  the  consent  and 
contract  of  the  parties." 

But  it  is  in  Mr.  Patrick  Eraser's  book  on  **  Husband  and 
Wife  "  that  the  most  vigorous  and  consistent  support  of  this 
view  is  to  be  found.  He  criticises  the  view  taken  by  Lord 
Stowell  in  his  celebrated  judgment  in  Dalrymplev,  Dalrymple, 
and  contends  that,  notwithstanding  the  law  which  that 
judgment  established  in  Scotland,  marriage  is  cot  to  be 
considered  as  a  contract.  Mr.  Bishop,  a  well-known 
American  writer,  in  his  elaborate  work  on  the  same  subject, 
speaks  of  the  embarrassment  which  has  arisen  in  the 
American  Courts  from  the  tendency  to  apply  rules  govern- 
ing contracts  to  the  status  of  marriage,  and  insists  that 
marriage  is  not  a  contract  but  a  *'  status." 

Seeing  that  this  is  the  view  held  by  ^e  writers  of  the 
two  most  recent  works  in  the  English  language  on  the 
subject  of  marriage,  and,  in  fact,  the  only  ones  which  have 
any  claim  to  thoroughness  or  exhaustive  treatment,  it 
might  seem  superfluous  to  do  more  than  refer  to  them. 
My  apology  must  be  that  treatises  on  any  law,  except  that 
which  prevails  in  English  law  courts,  are,  as  a  rule,  scaled 
books  to  English  students,  and  that  it  is  possible  that  the 
portly  volumes  of  the  learned  Dean  of  Faculty  have  been 
little  heard  of  on  this  side  of  the  Tweed,*  and  that  nothing 
is  known  of  Mr.  Bishop's  work  except  that,  in  a  recent 
judgment  of  the  Court  of  Appeal,  it  was  quoted  with  high 
approval  by  Lord  Justice  Brett. 

I  shall  therefore,  with  a  due  sense  of  gratitude  to  those 
writers,  and  especially  to  Mr.  Eraser,  endeavour  to  show  in 
the  following  pages  that  marriage  is  by  no  manner  of  means 
a  contract. 

And  first  of  all  let  me  call  attention  to  the  fact  that 
a  great   deal  of  confusion   has   arisen  from  the  various 

*  Mr.  Fraser's  work  (Vol.  I.)  was  reviewed  in  the  "  Law  Magazine  and 
Review;'  No.  CCXXVIII.,  for  February,  1878. 
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meanings  attached  to  the  terms  "  piarriage,"  "  marriage 
contract,"  and  "  contract  of  marriage."  **  A  marriage  con- 
tract "  is  generally  understood  to  mean  a  contract  pre- 
liminary to  marriage,  by  which  the  rights  of  the  intended 
husband  and  wife  over  their  property  are  determined.  But 
we  also  frequently  hear  the  marriage  tie  itself  spoken  of 
as  "the  marriage  contract,"  and  "the  contract  of  marriage," 
while  by  the  term  a  "  contract  of  marriage  "  is  denoted  the 
mutual  promise  to  marry,  which  precedes  and  is  fulfilled  by 
the  marriage  ceremony.  The  word  "  marriage "  is  also 
used  indiscriminately  to  denote  the  marriage  ceremony  and 
the  married  state.  With  the  marriage  contract,  which 
deals  with  the  property  of  the  husband  and  wife,  I  have 
nothing  to  do,  as  it  is  clearly  only  an  incidental  and  not 
a  necessary  element  of  the  marriage  tie.  It  is  the  con- 
fusion between  the  contract  which  leads  to  marriage  and 
the  marriage  tie  itself  which  has  led  to  so  much  inaccuracy 
both  of  thought  and  speech,  and  is,  I  think,  the  prime 
cause  of  the  erroneous  ideas  which  prevail  on  the  subject. 

The  use  of  the  term  **  contract  of  marriage  "  to  signify 
a  contract  which  has  marriage  for  its  object,  is  perhaps 
hardly  so  much  a  confusion  of  speech  as  an  instance  of 
what  grammarians  call  an  objective  genitive^  and  may  be 
paralleled,  at  any  rate  in  legal  phraseology,  by  the  terms 
*'  contract  of  sale,"  "  contract  of  partnership."  Still  I 
cannot  help  thinking  that  the  use  of  this  objective  genitive 
has  somewhat  contributed  to  the  confusion  of  thought  that 
we  find  so  prevalent  on  this  subject. 

Let  us  try  and  disentangle  this  confusion.  "  Marriage," 
in  the  words,  which  I  have  before  quoted,  of  Lord  Justice 
Brett,  "  is  the  fulfilment  of  a  contract  satisfied  by  the 
solemnisation  of  the  marriage."  We  thus  see  there  are 
two  things  which  go  to  make  up  a  marriage — a  contract 
and  a  solemnity.  The  theory  of  those  who  hold  that 
marriage  is  a  contract,  is  that  the  solemnity — the  marriage 
ceremony — is  merely  the  evidence  ^  of  the   contract,   cor- 
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responding  to  a  deed,  or  any  other  formality  required  by 
the  law  for  particular  classes  of  contracts.  The  opposite 
theory  is  that  the  contract  and  the  solemnity  are  two 
distinct  steps,  and  that  the  solemnity  imports  an  entirely 
new  element  into  the  transaction,  in  exactly  the  same  way 
as  in  former  times  the  transfer  of  possession,  \yhich  is  the 
necessary  element  of  a  conveyance,  was  a  new  element 
effected  by  delivery,  and  by  delivery  alone. 

I  will  first  of  all  consider  the  contract  by  itself,  and  how, 
if  at  all,  it  differs  from  other  contracts.  Now  the  specific 
mark  of  a  contract  in  its  wider  sense,  corresponding  to 
Savigny's  "  Obligatorische  Vertrag"  and  to  the  "agree- 
ment "  of  the  Indian  Contract  Act,  is  that  it  gives  rise  to 
an  obligation  and  is  expressed  by  a  promise.  In  the 
contract  to  marry  this  takes  the  form  of  a  mutual  promise 
by  two  persons  of  different  sex  to  marry  one  another.  "  A 
mutual  promise  to  marry  " — that  is  all :  there  is  nothing 
about  either  the  duration  of  the  marriage,*  or  the  future 
rights  and  duties  of  the  husband  and  wife,  nothing  about 
their  property,  nothing  about  the  government  or  education 
of  their  children.  It  is  a  contract  to  marry  and  nothing 
more,  and  simple  though  this  statement  is,  it  is  one  which 
it  is  most  important  to  bear  in  mind.  '*  Marriage,"  says 
Stahl,  **  is  in  no  way  a  contract,  for  it  is  above  and  not 
under  the  juris  of  the  parties.  Even  the  consent  on  which 
marriage  rests  is  distinguished  from  other  contracts,  inas- 
much as  it  does  not  relate  as  do  other  contracts  to  the 
limited  transfer  of  particular  interests,  but  to  the  unlimited 
surrender  of  the  person." 

The  additional  element  of  "contract,"  in  its  narrower 
sense  of  a  "  valid  contract,"  is  that  the  obligation  to  which 
it  gives  rise  is  enforceable  by  law.  Has  the  contract  to 
many  this  additional  element?      At  first  sight  it  would 

*  Pothier  defines  marriage  as  an  engagement  to  remain  in  the  state  of 
man  and  wife  during  the  lives  of  the  parties.  But  he  forgets  that  that  is  pre- 
scribed by  the  law  and  not  by  the  parties  themselves. 
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appear  that  it  has  not,  for  promises  to  marry  cannot  be 
specifically  enforced.  But  if  we  consider  that  formerly 
they  could  be  enforced,  and  that  even  now  a  breach  gives  a 
prima  facie  right  to  damages,  I  think  we  may  fairly  come  to 
the  conclusion  that  at  present,  at  any  rate,  our  law  recog- 
nizes the  contract  to  marry  as  a  contract  in  the  narrower 
sense  to  which  it  is  limited  in  the  Indian  Contract  Act,  of 
a  contract  enforceable  by  law.  Marriage  is  frequently 
spoken  of  as  a  consensual  contract,  a  term  derived  from 
the  Roman  law,  which  means  the  same  as  a  parol  contract, 
that  is  to  say,  a  contract  founded  upon  mere  consent,  and 
not  made  subject  by  law  to  any  restriction  of  form.  Now 
as  applied  to  the  contract  to  marry,  this  is  perfectly  true, 
for  in  actions  for  breach  of  promise  parol  evidence  is  suffi- 
cient to  prove  the  promise.  But  when  the  marriage  tie 
itself  is  called  a  **^  consensual  contract "  I  confess  I  am  per- 
plexed. Either  the  marriage  ceremony  is  a  formality  pre- 
scribed by  the  law  as  evidence  of  the  contract,  and  marriage 
is  not  a  consensual  contract,  or  the  ceremony  is  not  evidence 
of  the  contract  but  a  new  element,  and  marriage  is  not  a 
contract  at  all.  The  only  escape  from  this  dilemma  is  to 
hold  that  the  ceremony  is  merely  a  religious  rite,  which  the 
law  regards  as  perfectly  useless  so  far  as  the  completion  of 
the  marriage  is  concerned.  But  then  there  is  the  difficulty 
that  a  civil  marriage  before  a  registrar  is  just  as  much  of  a 
solemnity  as  a  marriage  in  a  church,  and  if  considered 
merely  as  evidence  of  the  consent,  equally  prevents  the 
contract  being  a  consensual  one.  However,  I  quite  agree 
with  Mr.  Pollock  that  much  ingenuity  has  been  wasted  in 
debating  to  which  class  of  contracts  marriage  belongs. 
The  important  question  is,  whether  it  is  a  contract  at  all. 

Assuming  for  the  present  that  the  marriage  ceremony  is 
merely  evidence  of  the  contract,  that  is  to  say,  of  the 
consent  of  the  parties,  let  us  compare  the  effect  of  it  with 
that  of  other  formalities  prescribed  by  the  law  for  the 
making  of  contracts. 
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A  universal  feature  of  contracts  is  that  the  rights  and 
duties  of  the  contracting  parties  during  the  continuance 
of  the  contract  are  defined  by  them.  Take,  for  instance, 
the  contract  of  partnership,  of  which  marriage  is  often 
said  to  be  a  division.  By  the  contract  of  partnership  I 
mean  the  contract  upon  which  the  partnership  is  based,  for 
partnership  itself  is  something  more  than  a  contract — it  is 
a  status.  Now  what  are  the  general  elements  of  a  contract 
of  partnership  ?  Besides  the  superfluous  clause  which  says 
that  the  partners  shall  carry  on  the  business  of  the  partner- 
ship for  the  greatest  common  advantage,  and  be  just  and 
faithful  to  each  other,  there  are  generally  to  be  found 
several  clauses  regulating  (i)  the  rights  and  duties  of  the 
partners ;  (2)  the  duration  of  the  partnership ;  (3)  the 
mode  of  dissolution.  Do  we  find  anything  of  this  kind  in 
this  so-called  contract  of  marriage  ?  It  is,  as  I  said 
before,  a  contract  to  marry  and  nothing  more.  The  parties 
cannot  agree  that  the  marriage  shall  last  for  a  limited  time, 
they  cannot  add  one  tittle  to  the  rights  of  the  woman,  or 
subtract  one  tittle  from  the  rights  of  the  man  ;  they  cannot 
free  the  wife  from  her  duty  to  obey  her  husband,  or  the 
husband  from  his  duty  to  support  his  wife.  Neither  can 
they  make  any  stipulations  touching  the  children  of  the 
marriage ;  a  husband  cannot  bind  himself  to  bring  up  his 
children  in  his  wife's  religion,  and  he  cannot  renounce  his 
rights  and  duties  as  their  guardian.  Neither  can  any  agree- 
ment be  made  as  to  the  causes  for  which  the  marriage  shall 
be  dissolved.  In  short  there  is  not  one  single  point  on  which 
the  contracting  parties  can  define  their  future  rights  and 
duties.  They  are  all  defined  for  them  by  the  law.  Again, 
marriage  cannot  be  made  subject  to  any  conditions,  as  for 
instance,  of  the  woman  becoming  pregnant.  There  can  be 
no  conditions,  no  limitations.  It  is  as  Stahl  says,  ^'  an 
imlimited  surrender  of  the  person." 

And  this  brings  us  to  another  point  of  difference  between 
marriage  and  contracts.    The  law  of  contract  pre-supposes 
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that  all  persons  are  equal,  the  law  of  status  pre-supposes 
that  all  persons  are  not  equal,  and  is  called  by  some  writers 
**  The  Law  of  Unequals."  It  is  hardly  necessary  to  point 
out  that  the  whole  law  of  marriage  is  based  upon  the 
assumption  of  inequality  between  man  and  woman. 

But  the  law  of  contract  pre-supposes  not  only  equality, 
but  to  a  great  extent,  liberty.  That  is  to  say,  liberty  for 
every  man  to  do  as  he  likes  so  long  sis  he  does  not  injure  his 
neighbour.  What  was  it  led  Rousseau  to  write,  "  Du 
Contrat  Social  ?  "  What  is  it  which  has  made  so  many 
theorists  impregnated  with  the  ideas  of  the  French  Revolution 
endeavour  to  bring  all  law  within  the  province  of  contract  ? 
What  is  it  which  every  day  makes  contract  play  a  more  im- 
portant part,  which  makes  it  encroach  upon  the  domain  of 
status,  as  the  sea  encroaches  upon  the  land  ?  Is  it  not 
this,  that  the  law  of  contract  is  founded  upon  liberty  and 
equality,  those  two  watchwords  of  the  human  race,  the 
false  semblances  of  which  have  so  often  lured  men  and 
nations  to  destruction,  but  which  for  those  who  interpret 
them  aright  are  the  goal  and  aim  of  civilization  ?  All  law, 
we  are  told  by  Austin,  is  imperative,  but  the  law  of 
contract,  less  than  any  other  portion  of  the  law,  deserves 
this  name,  for  instead  of  imposing  rights  and  duties  upon 
man,  it  leaves  him  to  settle  them  for  himself  with  his 
fellows.  Such  considerations  as  these  should  be  sufficient 
to  convince  us  that  marriage  has  nothing  to  do  with 
contract,  for  in  marriage  everything  is  settled  by  the  law, 
nothing  by  the  parties  who  enter  into  it. 

Yet  another  test  occurs  to  me  and  that  a  very  simple  one. 
If  marriage  were  a  contract  we  should  expect  to  find  it 
treated  in  a  code  under  the  head  of  contract,  and  there 
would  be  merely  such  rules  as  might  be  rendered  necessary 
by  any  differences  between  marriage  and  other  contracts. 
These  rules  would,  of  course,  only  refer  to  the  making  of 
the  contract,  and  not  to  its  result ;  there  would  thus  be  no 
law  of  marriage.     But  it  is  exactly  the  contrary  that  we 
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find.  In  all  codes,  marriage  appears  in  that  portion  which 
relates  to  the  law  of  "  status  *'  or  "  persons,"  and  in  the 
Code  Napoleon,  for  instance,  there  are  no  less  than  twenty- 
four  clauses  which  treat  of  the  rights  and  duties  of  the 
husband  and  wife.  Just  as  the  existence  of  a  law  of 
partnership  proves  that  partnership  is  a  "  status  "  and  not 
a  "  contract,"  so  does  the  existence  of  a  law  of  marriage 
prove  that  marriage  is  equally  a  **  status." 

I  am  inclined  to  think  that  besides  the  confusion  in  speech 
and  thought  between  the  **  marriage  contract,"  meaning 
the  "  contract  to  marry,"  and  the  "  marriage  contract," 
meaning  the  "  marriage "  itself,  another  cause  has  con- 
tributed to  the  adoption  of  erroneous  ideas  on  the  subject 
of  marriage.  I  mean  the  fallacy,  that  consent  is  the  specific 
mark  of  a  contract.  Our  lawyers  began  first  by  misin- 
terpreting the  Roman  maxim,  "  Consensus,  non  concubitus 
facit  matrimonium,"  to  mean  that  consent  alone  was  ne- 
cessary for  marriage,  and  then  imagining  that  consent  was 
the  specific  mark  of  contract,  they  naturally  came  to  the 
conclusion  that  marriage  was  a  contract.  But  it  is  hardly 
necessary  to  point  out,  that  consent  is  common  to  many 
things  besides  contracts.  It  is  included  in  a  conveyance, 
in  a  gift ;  it  is  an  element  not  only  of  agreement  in  its 
widest  legal  sense,  but  of  every  imaginable  sort  of  agree- 
ment. There  is  consent  when  you  sit  in  your  place  in 
church  through  a  tedious  sermon ;  there  is  consent  when 
a  boy  kneels  down  before  his  headmaster  to  be  flogged ; 
and  yet  will  any  one  venture  to  call  either  of  these  trans- 
actions a  contract  ?  Consent  in  short  is  involved  in  a 
contract,  but  it  is  not  the  specific  mark  of  it. 

I  have  hitherto  been  considering  the  nature  of  marriage 
purely  from  the  point  of  view  of  English  law.  To  institute 
a  comparison  of  the  views  on  the  subject  which  are  enter- 
tained in  foreign  systems  of  law,  or  to  prove  by  an  historical 
analysis  that  the  view  which  I  here  claim  for  English  law 
is  the  one  which  has  with  very  few  exceptions  prevailed  in 
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all  ages  and  societies  which  have  recognised  marriage  at  all, 
is  beyond  my  present  pm^pose  or  powers.  I  shall  confine 
myself  to  a  few  remarks  on  the  Scotch  law  of  marriage,  and 
on  the  place  occupied  by  it  in  one  or  two  Continental 
Codes,  concluding  with  a  very  brief  sketch  of  the  history  of 
the  marriage  tie,  in  which  I  shall  trace  its  progress  from  its 
earliest  infancy  to  the  form  in  which  it  now  presents  itself 
in  Western  civilisation. 

I  have  alluded  to  the  effect  of  a  promise  cum  copuld,  and 
of  "  habit  and  repute  "  in  Scotch  law.  It  remains  to  say 
something  about  ^^  sponsalia  de  prasenti'*  or  consent  by 
present  words.  That  this  constitutes  marriage  in  Scotch 
law  was  first  established  in  1813,  in  the  case  of  McAdam  v. 
Walker^  following  the  opinion  expressed  by  Lord  Stowell  in 
Dalryntple  v.  Dalrymple^  the  opinion,  be  it  remembered,  of 
an  English  judge  sitting  in  an  English  Court.  But  the 
law,  whether  rightly  or  wrongly,  is  now  firmly  established  ; 
all  I  wish  to  point  out  is,  that  the  law  being  so,  it  does  not 
make  marriage  a  contract  any  more  in  Scotland  than  in 
England.  "  A  consent  by  present  words,"  A  consent  to 
what  ?  Not,  as  in  the  pre-contract  I  have  before  considered, 
a  consent  to  marry,  but  a  consent  to  marriage,  not  a 
promise  to  marry  at  some  future  date,  but  a  common  agree- 
ment by  two  persons  that  from  that  time  forth  they  shall 
be  man  and  wife.  It  is  an  agreement,*  just  as  a  conveyance 
is  an  agreement,  but  just  as  conveyance  contains  something 
beyond  an  agreement,  namely,  the  transfer  of  property,  so 
does  the  Scotch  "  sponsalia  de  prasenti  '*  contain  also  the 
transfer  of  the  person.  The  notion  of  what  is  apparently  a 
simple  consent  including  also  the  element  of  a  transfer, 
may  be  paralleled  by  the  French  law  by  which  the  contract 
of  sale  is  equivalent  to  a  conveyance  and  transfers  the 
property,  at  any  rate  in  immovables,  at  once,  before  and 

•  I  use  "  agreement "  here  as  equivalent  to  Savigny's  '<  Vertrag  **  which  he 
defines  as  the  '*  concurrence  of  several  persons  in  a  common  expression  of 
intention  whereby  their  reciprocal  rights  and  duties  are  determined.** 
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not  after  delivery.  The  same  rule  with  regard  to  im- 
movables has  long  been  established  in  our  law  as  a  rule  of 
Equity. 

There  is  no  definition  of  marriage  either  in  the  Code 
Napoleon  or  in  the  Preussisches  Landrecht,  but  in  both 
these  Codes  the  law  of  marriage  is  to  be  found  in  that 
portion  of  them  which  deals  with  the  law  of  status.  In  the 
German  law,  the  confusion  which  has  been  caused  in  our  law 
by  the  different  meanings  attached  to  the  term  "  marriage 
contract,"  is  avoided  by  the  fact  of  their  being  two  distinct 
words  pre-contract  and  the  ceremony.  The  pre-contract 
is  "  Ehegelobniss,"  the  ceremony  "  Trauung." 

I  must  now  give  a  brief,  a  very  brief,  sketch  of  the  history 
of  marriage.    A  cursory  study  of  the  evolution  of  the  ideas 
concerning  it,  from  the  begining  of  the  human  race  to  the 
present  time,  is  sufficient  to  convince    us  that  with  the 
progress    of   civilisation,    the    morality    with    regard    to 
marriages  as  well  as  other  things  tends  to  become  higher. 
But  just  as  in  other  branches  of  morality,  there  are  many 
exceptions  to  this  general  law,  many  backslidings,  many 
relapses  to  a  lower  order  of  civilisation  ;  so  it  is  also  with 
regard  to  marriage.    What  more  curious  problem  is  there 
in  the  history  of  morals   than  the  position  occupied  by 
women  in  the  civilisation  depicted  by   Homer.     Has  in 
any  age  the   marriage  tie  been   more  strictly  regarded  ? 
Have  women  in  any  society  enjoyed  a  higher  status  than 
Penelope,  Andromache,  or  Nausicaa  ?    Among  other  causes 
which  lead  to  the  adoption  of  a  lower  morality  on  the  subject 
of  marriage,  a  notable  one  is  an  increase  in  the  militant 
spirit.     Thus  Herbert  Spencer  points  out  that  this  was 
probably  the  cause  of  the  decline  in  the  status  of  women 
which  took  place  after  the  disruption  of  the  Roman  Empire. 
But  in  ruder  ages  this  loss  of  status,  this  decreased  impor- 
tance with  which  woman  is  regarded  by  a  warlike  people, 
will  also  entail  upon  her  another  hardship.    A  community 
which  in  an  age  of  peace  has  been  gradually  progressing 
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from  marriage  by  capture  to  marriage  by  consent,  is  thrown 
back  by  a  succession  of  wars  into  its  old  state  of  barbarism, 
and  woman  being  regarded  as  of  less  and  less  account, 
man  returns  to  his  former  practice  of  taking  his  wives  by 
force.  To  take  a  single  instances  it  is  evident  that  a  much 
higher  morality  with  regard  to  marriage  prevailed  in 
the  times  of  the  patriarchs,  than  in  the  time  of  King 
David. 

With  this  preliminary  observation  I  will  proceed  to  my 
sketch.  It  is  obvious  that  there  are  two  ways  of  acquiring 
a  wife,  one  by  consent,  the  other  without  consent,  or  by 
force.  Now  the  investigations  of  Mc  Lennan,  and  other 
writers,  have  made  it  so  clear  that  the  primitive  method  of 
acquiring  a  wife  was  by  capture,  that  it  will  be  best  to  call 
the  second  way,  marriage  by  capture.  We  may  say  then 
that  the  course  of  progression  has  been  from  marriage 
by  capture  to  marriage  by  consent.  But  marriage  by 
consent  may  take  many  different  forms.  There  is  first  the 
consent  only  of  the  parents,  not  of  the  bride  herself,  and 
then  marriage  takes  the  form  of  a  sale.  A  higher  form  is 
when  the  suitor  pays  for  his  bride  by  service,  instead  of  by 
property,  as  in  the  case  of  Jacob.  The  next  and  final  step 
is  where  the  consent  of  the  woman  herself  is  necessary. 

But  side  by  side  with  the  progress  from  capture  to 
consent  we  find  the  gradual  introduction  of  a  marriage 
ceremony.  And  this  ceremony,  which  generally  took  the 
form  of  a  religious  ceremony,  is  together  with  monogamy  a 
common  characteristic  of  the  whole  Aryan  race.  I  cannot 
here  trace  the  history  of  marriage  through  all  the  different 
branches  of  the  great  Aryan  stream.  I  will  confine  myself 
to  that  branch  which  has  had  the  most  influence  upon 
modem  law — ^the  Italian.  In  the  earliest  times  of  the 
Roman  Republic  the  two  elements  I  have  mentioned, 
consent  and  a  ceremony,  are  included  in  the  idea  of 
marriage,  and  of  these  the  ceremony  was  at  first  by  far  the 
most  prominent.      It  is  not  till  the  time  of  the  Twelve 
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Tables  that  consent  becomes  at  all  a  conspicuous  feature 
of  marriage. 

I  am  aware  that  this  is  a  disputed  point,  and  that  it  has 
been  maintained  by  some  writers  that  consent  alone  was 
necessary  to  a  Roman  marriage  even  in  the  earliest  times. 
But  there  can  be  no  doubt,  I  think,  that  for  a  long  time  a 
ceremony  was  also  required,  and  that  this  ceremony  con- 
sisted of  three  parts — Traditto,  or  the  severance  of  the 
bride  from  the  paternal  hearth ;  "  deductio  in  domutn,**  or 
her  introduction  to  the  bridegoom's  home  ;  and  confarreatio^ 
or  the  completion  of  the  marriage  by  the  religious  ceremony 
of  eating  bread  together.  *  ConfarreatiOy  which  was  confined 
to  the  "  patricians,"  or  "  men  of  family,"  gradually  fell  into 
disuse,  but  for  a  long  time  the  "  deductio  in  domum  "  was, 
as  is  maintained  by  Ortolan,  a  necessary  part  of  every  valid 
Roman  marriage. 

The  ceremony  practised  by  the  plebeians  was  called  **  co- 
emptio.'*  It  is  not  known  when  this  ceremony  first  arose, 
but  it  is  ^recognised  in  the  Twelve  Tables  along  with  a 
looser  form  of  it,  usus  or  cohabitation.  It  must  however  be 
remembered  that  **  co-emptio  "  was  not  a  marriage  ceremony, 
but  simply  a  means  of  acquiring  the  ^^manus^*  or  marital 
powers.  It  more  resembled  a  sale  than  anything  else.  In 
fact,  in  the  early  days  of  the  Roman  Republic  at  any  rate, 
in  spite  of  the  theoretical  consent,  all  marriages  partook 
much  more  of  the  nature  of  a  sale  than  a  contract,  for  the 
wife  became  the  husband's  property  just  as  much  as  his 
chattels  and  his  slaves.  It  was  the  intolerable  hardship 
of  the  "  manus  "  or  "  marital  authority "  which  led  to  a 
great  change  in  the  Roman  marriages,  and  brought  about 
a  state  of  things  under  which  marriage  strongly  resembled 
a  contract.  But  then  it  was  not  marriage  as  we  conceive 
of  marriage,  or  indeed  as  the  sterner  moralists  among  the 
Romans  conceived  of  it.     It  was  a  loose  and  lightly-con- 

*  See  '*  La  Cit6  Antique,*'  by  M.  de  Coulanges, 


38  IS   MARRIAGE  A  CONTRACT? 

sidered  tie,  which  many  Romans,  as  for  instance  Juvenal 
and  Tacitus,  spoke  of  in  terms  of  the  strongest  disapproba- 
tion, and  although  it  became  more  and  more  common,  it  is 
impossible  to  say  that  it  ever  formed  part  of  the  positive 
morality  of  the  nation.  At  ahy  rate  it  cannot  be  regarded 
as  anything  than  the  relapse  of  a  corrupt  community  into 
a  lower  t3^e  of  morality. 

Among  the  many  improvements  in  morality  which  we 
owe  to  Christianity,  not  the  least  is  the  greater  strictness 
with  which  the  marriage  tie  was  regarded.  In  the  time  of 
Justinian  various  ceremonies  were  prescribed  by  the  civil 
law  for  different  classes  of  persons,  but  there  is  considerable 
dispute  as  to  whether  these  ceremonies  were  necessary  to 
constitute  a  valid  marriage.  That  marriage  however  was 
not  regarded  as  a  contract  by  the  civil  law  is  plain  from  the 
definition  of  it  in  the  Institutes  as  "  Viri  et  mulieris 
conjunctio,  individuam  vitae  consuetudinem  continens." 

The  Canon  Law  from  a  very  early  period  imposed  the 
necessity  of  a  marriage  ceremony  upon  Christians.  In  the 
Eastern  Empire  this  practice  was  first  made  compulsory 
upon  all  subjects  of  the  Empire  in  the  year  886  by  a  law  of 
Leo  the  Philosopher,  which  declared  that  no  marriage  should 
be  valid  without  the  sacerdotal  benediction.  In  the  West  a 
similar  law  had  already  been  in  force  in  many  of  the  kingdoms 
which  had  arisen  upon  the  ruins  of  the  Western  Empire, 
and  in  the  capitularies  of  Charlemagne  we  find  the  necessity 
of  a  religious  marriage  ceremony  distinctly  prescribed. 

Another  change  which  we  must  ascribe  to  the  introduc- 
tion of  Christianity  is  the  increased  importance  of  the  pre- 
contract under  the  term  *'  sponsalia.'*  For  the  **  sponsalia^*' 
or  betrothal,  a  separate  ceremony  was  enjoined  by  the 
Canon  Law,  but  though  in  early  Christian  times  it  was  very 
generally  adopted,  it  does  not  appear  that  it  was  necessary, 
or  that  the  absence  of  it  in  any  way  vitiated  the  marriage 
— ^we  shall  see,  however,  that  the  practice  had  considerable 
effect  on  the  manner  in  which  the  marriage  tie  came  to  be 
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regarded.  We  now  come  to  a  retrograde  movement  in  the 
path  of  civilization,  which,  as  might  be  expected,  was  due 
to  the  Popes.  In  the  thirteenth  century  the  custom  was 
introduced  by  Gregory  IX.  (1227-1241)  of  dispensing  with  the 
marriage  ceremony,  and  other  Popes  following  in  his  footsteps 
the  ceremony  fell  more  and  more  into  disuse,  till  it  was 
actually  forgotten  that  it  had  ever  been  considered  a  necessary 
element.  Thus  we  often  find  it  stated  that  the  practice  of 
completing  marriage  by  a  religious  ceremony  was  first  intro- 
duced by  Innocent  III.  (1198-1216)  at  the  end  of  the  twelfth 
century,*  a  theory  which  history  shows  to  be  utterly 
untenable.  It  was  the  Council  of  Trent  that  reformed 
this  abuse,  together  with  many  others,  of  the  Latin 
Church,  but  the  Council  did  nothing  more  than  re-establish 
a  law  which  had  fallen  into  disuse,  and  did  not,  as  some 
writers  fondly  imagine,  introduce  the  obligation  of  a 
religious  ceremony.  The  only  real  change  was  that  the 
presence  of  the  parish  priest  instead  of  any  stray  priest 
was  required. 

The  foregoing  remarks  apply  only  to  those  European 
countries  in  which  the  Papal  authority  and  the  Canon  Law 
were  fully  recognised.  In  England,  where  the  Canon  Law  was 
never  recognised  in  its  entirety,  a  different  state  of  things 
prevailed,  partly  perhaps  due  to  those  higher  ideas  on  the 
subject  of  marriage  which  we  inherited  from  our  German 
ancestors.  To  constitute  a  regular  marriage,  the  presence 
of  a  priest  was  held  necessary  in  England  from  the  time  of 
the  introduction  of  Christianity.  Marriages  by  consent, 
without  the  intervention  of  a  priest,  had  no  effect  upon  the 
status  of  either  of  the  parties ;  they  did  not  render  their 
children  legitimate,  and  they  did  not  make  the  marriage  of 
either  the  parties,  in  the  lifetime  of  the  other,  with  a  third 
person   void.      But  clandestine   marriages,   as   they  were 

*  This  statement  appears  in  Viner's  **  Abridgmei^t  *'  whence  it  has  found  its 
way  into  various  text  books* 
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called,  had  some  legal  effects.  The  contract  was  indis- 
soluble ;  either  party  might  compel  the  other  to  complete 
it  by  a  ceremony  in  facie  ecclesia,  and  it  was  sufficient  to 
render  a  subsequent  regular  marriage  by  one  of  the  parties 
liable  to  be  set  aside  even  after  the  birth  of  children.  The 
Council  of  Trent  of  course  made  no  change  in  the  English 
marriage  law,  but  in  the  thirty-second  year  of  Henry  VIII. 
a  law  was  passed  to  the  effect  that  no  marriage  should  be 
avoided  on  the  ground  of  a  pre-contract. 

By  this  law  the  mischief  caused  by  clandestine  marriages 
was  partially  abolished,  but  they  were  still  felt  to  be  a 
serious  evil,  till  in  1753  "An  Act  for  the  preventing  of 
Clandestine  Marriages "  was  passed  at  the  instigation  of 
Lord  Hardwicke,  which  effectually  did  away  with  them. 
Our  marriage  law,  as  it  now  stands,  is  based  upon  this  Act, 
the  chief  difference  being  the  introduction  of  a  civil 
ceremony,  which  as  it  is  none  the  less  a  ceremony,  concerns 
the  religious,  rather  than  the  legal  side  of  the  question. 

To  sum  up  this  imperfect  sketch.  We  find  that  marriage 
is  first  effected  by  capture ;  then  as  civilization  increases 
the  element  of  consent  comes  in,  first  the  consent  of  the 
parents,  then  that  of  the  bride  herself;  meanwhile  some 
sort  of  ceremony,  at  first  of  a  very  simple  kind,  is  intro- 
duced, and  in  time  it  is  considered  as  an  indispensable 
element.  Confining  ourselves  to  the  Roman  world  we  find 
the  ceremony  falling  into  disuse,  though  never  abandoned 
in  theory,  till  it  is  restored  by  Christianity  in  the  shape  of  a 
religious  ceremony.  The  element  of  consent  again  comes 
into  prominence  in  the  form  of  a  solemn  betrothal ;  this  is 
changed  into  an  ordinary  contract,  differing  however  from 
other  contracts  in  being  indissoluble,  but,  in  the  meantime, 
the  marriage  ceremony  is  so  laxly  observed  and  enforced, 
that  in  the  countries  which  acknowle'dge  the  Papal  juris- 
diction, it  is  gradually  abandoned  till  it  is  restored  a  second 
time  by  the  Council  of  Trent.  In  England,  however,  though 
the  pre-contract  had  of  itself  a  considerable  legal  effect, 


IS   MARRIAGE   A   CONTRACT?  4I 

and  was  indissoluble,  the  ceremony  is  never  dispensed  with 
as  a  requisite  of  a  valid  marriage.  The  effect  of  the  pre- 
contract is  then  gradually  lessened  till  finally  the  marriage 
tie  assumed  its  present  form  of  a  contract,  which  produces 
an  obligation  recognized  by  the  law,  but  cannot  be  specifi- 
cally enforced,  and  a  ceremony  which  may  be  civil  or 
religious  at  the  pleasure  of  the  parties. 

If  indeed  the  motion  carried  by  Mr.  Herschell  last 
session  is  ever  developed  into  law  we  shall  witness  yet 
another  phase  of  our  marriage  law,  in  which  the  pre-contract 
will  produce  only  a  moral  obligation  and  not  one  which  the 
law  will  recognize. 

In  a  disquisition  which  professes  to  treat  of  marriage 
solely  from  a  legal  and  historical  point  of  view,  one  may  be 
excused  from  dealing  with  the  speculations  of  philosophers 
on  the  subject.  It  has  been  my  endeavour  to  prove  that 
marriage  is  not  and  never  has  been  regarded  as  a  contract 
in  English  law.  Whether  it  ought  to  be  so  regarded  is  a 
very  different  question,  and  one  which  I  have  no  wish  at 
the  present  time  to  discuss.  It  may  be  interesting,  how- 
ever, to  compare  a  few  of  the  views  held  by  philosophers 
on  the  subject. 

Grotius  says  little  about  marriage  in  his  great  treatise, 
but  as  he  asserts  that  by  the  natural  law  the  husband  is 
regarded  as  the  protector  of  the  wife,  it  may  be  assumed 
he  did  not  regard  marriage  in  the  light  of  a  contract. 
His  followers,  however,  Puffendorf  and  Heineccius,  take 
a  different  line,  and  Puffendorf  defines  marriage  as  "  a 
covenant  between  man  and  woman  for  their  mutual  assist- 
ance in  serving  posterity.'* 

Hume  begins  his  essay  on  Polygamy  and  Divorce  with 
these  words :  "  Marriage  is  an  engagement  entered  into  by 
mutual  consent,  and  has  for  its  end  the  propagation  of  the 
species,"  a  definition  which  needs  no  comment.  It  may  be 
noted,  however,  that  Hume  was  generally  as  unfortunate 
in  his  speculations  with  regard  to  the  relations  of  men  with 
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the  fair  sex,  as  he  was  embarassed  in  his  own  intercourse 
with  them.  In  another  place  he  advances  the  astonishing 
proposition  that  community  of  goods  is  exhibited  in  the 
disposition  of  the  property  of  husband  and  wife  ordained  by 
the  English  law. 

Kant's  definition  of  marriage  is  equally  preposterous  as 
Hume's,  and  even  more  offensive.  I  quote  it  in  the  original : 
"  Die  Verbindung  zweyer  Personen  verschiedenes  Gesch- 
lechts  zum  lebenswierigen  wechselseitigen  Besitz  ihres 
Geschlechtseigenschaften."  Hegel  strongly  objects  to  this 
definition,  and  says  that  to  call  marriage  a  contract  is 
"  shameful."*  His  own  account  of  it  is  singularly  felicitous, 
and  I  cannot  conclude  this  paper  better  than  by  quoting 
his  noble  definition,  **  Marriage  is  the  voluntary  agreement 
of  two  persons  to  become  one,  and  to  sacrifice  to  that  unity 
their  natural  individual  personality.  Regarded  in  this  light, 
it  is  a  repression  of  self,  but  inasmuch  as  it  teaches  us  to 
know  ourselves,  it  is  also  the  beginning  of  our  freedom."* 

Arthur  Tilley. 


in.— A    NEW    BASIS    FOR    A    CODE. 

rriHE  question  of  Codification  is  one  which  has  lately 
"^  begun  to  excite  a  considerable  amount  of  attention. 
Englishmen,  as  a  rule,  are  not  very  ready  to  allow  that  any 
of  their  institutions  are  otherwise  than  they  should  be,  and 
have  particularly  resented  any  abuse  of  their  Law,  which 
they  have  been  brought  up  to  regard  as  a  model  of  en- 
lightened wisdom.  It  has  now,  however,  come  to  be 
generally  admitted  that,  whatever  its  inward  worth,  English 
Law  is  at  any  rate  wanting  in  the  graces  of  outward  order, 

•  Phil,  des  Rechts,  p.  75.  f  Phil,  des  Rechts,  p.  x6i. 
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and  that  simplicity  and  method  cannot  fairly  be  counted 
among  its  many  merits.  Little  as  the  average  Englishman 
cares  for  "system-making,"  which  he  is  accustomed  to 
regard  as  something  eminently  unpractical,  he  cannot  read 
a  book  on  English  Law  without  being  forced  to  admit  that 
the  utter  want  of  system  which  he  finds  there  adds  con- 
siderably to  the  labour  of  mastering  its  contents.  It  is  this 
defect,  far  more  than  the  nature  of  the  subjects  with  which 
they  deal,  that  has  made  law  books,  with  a  few  notable 
exceptions,  such  repulsive  reading,  and  has  been  the  cause 
of  the  lamentable  ignorance  which  at  present  prevails  on 
subjects  which  affect  and  should  be  of  interest  to  all. 

When  once,  however,  an  evil  has  been  fairly  pointed  out, 
we  have  seldom  to  wait  long  for  attempts  to  remedy  it,  and 
in  the  last  few  years  several  creditable  efforts  have  been 
made  to  supply  this  particular  defect  and  introduce  some 
order  and  method  into  our  legal  system.  These  attempts 
to  classify  and  arrange  the  different  heads  of  Law  are 
rightly  regarded  as  so  many  distinct  steps  taken  towards 
the  formation  of  a  complete  code,  the  desirability  of  which 
is  now  generally  admitted.  Their  value  is  to  be  measured 
by  the  increased  accessibility  which  they  give  to  the  Law, 
which,  without  their  aid,  must  exist  only  as  a  bewildering 
mass  of  enactments,  utterly  beyond  the  grasp  of  even  the 
best  trained  intellects. 

In  spite,  however,  of  all  that  has  been  done  in  this 
direction,  it  cannot  be  denied  that  much  confusion  and 
disorder  still  remain,  and  that  the  treatment  of  legal 
subjects  is  still  very  far  from  satisfactory.  How  to  get  rid 
of  this  confusion  is  evidently  a  question  of  the  utmost 
practical  importance.  Its  existence  is  felt  to  be  a  serious 
evil,  and  one  which,  by  putting  difficulties  in  the  way  of 
access  to  the  Law,  cannot  fail  to  give  rise  at  times  to  grave 
miscarriages  of  justice.  There  can  be  no  reason  in  the 
nature  of  things  why  legal  subjects  should  not  be  capable  of 
being  treated  in  a  clear  and  orderly  way,  and  yet,  somehow 
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or  other,  they  have  hitherto  succeeded  in  baffling  all  attempts 
to  reduce  them  to  perfect  symmetry  and  order.  There 
seems  to  be  some  hidden  obstacle  barring  the  way,  which 
cannot  be  surmounted  because  its  exact  position  and  nature 
are  unknown.  The  object  of  this  paper  is  to  point  out 
what  that  obstacle  is,  which  must  be  got  rid  of  before 
further  progress  can  be  made,  and  to  suggest  means  for  its 
removal.  These  means  will  involve  an  entirely  new  method 
of  treating  legal  subjects,  and  one  which  from  its  very 
novelty  may  be  expected  to  excite  some  opposition.  Its 
value,  however,  when  it  has  once  been  clearly  set  forth, 
will  admit  of  being  easily  tested,  and  it  has  at  least  the 
merit  of  simplicity,  which  is  acknowledged  to  be  wanting  in 
the  methods  now  in  use. 

The  chief  fault  which  may  be  found  with  previous  attempts 
at  codification  and  the  classification  of  legal  topics  is  not  so 
much  that  they  are  wrong  in  themselves  as  that  they  are 
classifications  of  the  wrong  thing.  Their  authors  one  and 
all  assume  that  what  they  have  got  to  do  is  to  classify  and 
arrange  the  Law  itself.  It  seems  never  even  to  have  occurred 
to  them  that  any  other  course  was  possible,  or  that  a  code 
could  possibly  be  anything  but  a  systematic  arrangement 
of  Law.  We  hope  to  be  able  to  show  in  the  course  of  the 
following  pages  that  there  is  another  course  open  to  them, 
and,  moreover,  that  it  is  one  which  must  be  followed  if  we 
are  ever  to  get  rid  of  the  obscurity  which  has  so  long 
been  suffered  to  hang  about  the  treatment  of  legal  subjects. 

No  arrangement  of  the  Law  itself,  however  accurate  and 
exhaustive  it  may  be,  can,  in  our  opinion,  afford  a  satisfac- 
tory basis  for  a  code.  There  are  difficulties  inseparable 
from  this  method  of  proceeding  which  no  amount  of 
ingenuity  will  avail  to  get  rid  of. 

What  we  propose  to  substitute  for  an  arrangement  of  Law 
itself,  is  an  arrangement  of  human  conduct  in  its  legal  aspect 
(t.^.,  of  conduct  so  far  as  it  comes  under  the  notice  of 
Courts  of  Law),   and  we   hope  to  be  able   to   make   it 
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plain  that  there  are  advantages  to  be  gained  by  adopting 
this  method,  which  will  more  than  compensate  for  having 
to  abandon  one  which  custom  has  rendered  familiar. 

In  attempting  to  do  this  we  shall  observe  the  following 
order : — 

(i.)  We  shall  commence  by  pointing  out  inconveniences 
which  necessarily  result  from  taking  an  arrangement  of 
Law  itself  as  the  object  to  be  aimed  at;  illustrating  our 
remarks  by  reference  to  Austin's  Classification  of  Law, 
as  being  at  once  the  best. and  the  most  widely  known. 

(a.)  We  shall  then  proceed  to  notice  some  faults  in  Austin's 
Classification  which  do  not  necessarily  result  from  the  fact 
of  its  being  a  Classification  of  the  Law  itself,  but  which 
detract  considerably  fi-om  its  value,  and  that  of  the 
numerous  works  which  have  been  based  upon  it. 

(3.)  Lastly,  we  shall  sketch  the  outline  of  an  arrangement 
of  conduct  in  its  legal  aspect^  showing  how  it  avoids  the  errors 
previously  pointed  out,  and  its  general  superiority  to  other 
classifications  in  point  of  convenience  and  simplicity. 

(i.)  In  the  first  place,  then,  to  judge  fairly  of  the  use 
and  value  of  an  arrangement  of  Law  itself,  we  must  set  out 
with  a  clear  idea  of  what  Law  is.  Austin  defines  Law,  as 
is  well  known,  as  the  command  of  a  political  superior  to 
those  under  his  authority,  obliging  them  generally  to  acts 
or  forbearances  of  a  class :  and  he  explains  that  a  com- 
mand implies  an  obligation  on  the  part  of  the  person  or 
persons  commanded,  t.^.,  a  liability  to  punishment  in  case 
of  non-compliance  with  the  command.  To  put  it  in  another 
way,  which  may  perhaps  bring  out  its  meaning  more  clearly, 
a  Law  is  the  machinery  by  which  a  Government  influences 
the  conduct  of  its  subjects.  A  Government  desires  a 
particular  course  of  action  on  the  part  of  the  governed,  and 
endeavours  to  bring  it  about  by  issuing  a  command  to  act  or 
forbear  in  the  desired  way.  An  obligation  to  act  in  this  way 
is  thereby  created,  and,  with  the  obligation,  a  capacity  or 
power  of  enforcing  it,  which  is  sometimes  delegated  to  the 
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individual  or  individuals  for  whose  particular  benefit  the 
obligation  was  imposed,  the  capacity  in  this  case  being 
spoken  of  as  the  right  of  that  person.  When  it  is  not  so 
given,  but  is  reserved  to  the  Government  itself  or  its  oflBcers, 
this  power  or  capacity  has  no  distinctive  name,  though  it 
might  not  improperly  be  called  the  right  of  the  Government. 

It  is,  then,  by  erecting  obligations  to  act  or  forbear,  and 
powers  of  exacting  acts  and  forbearances,  that  a  legislator 
effects  his  purposes.  They  constitute  the  whole  of  the 
machinery  at  his  disposal — in  other  words  the  whole  of 
Law — and  a  Classification  of  Law  can  therefore  be  nothing 
more  than  a  classification  of  duties  and  rights,  in  the  sense 
commonly  given  to  these  terms. 

It  results  from  this  that  a  Jurist  arranging  the  Law, 
cannot  treat  directly  of  crimes  and  civil  injuries,  since  these 
are  not  parts  of  Law,  but  of  conduct  considered  from  a  legal 
point  of  view.  They  are  acts  and  forbearances,  respecting 
which  a  command  has  been  issued  and  an  obligation  created, 
but  the  obligation  to  forbear  from  committing  crimes  or 
civil  injuries,  is  all  that  such  a  Jurist  is  entitled  directly  to 
consider.  Again,  in  an  arrangement  of  Law,  punishment 
and  procedure,  cannot  any  more  than  crimes  be  directly 
considered,  but  only  the  obligation  to  suffer  punishment  or 
incur  a  penalty,  and  the  capacity  of  exacting  a  penalty,  which 
is  given  to  one  who  has  been  injured  in  a  certain  way. 

Hence  we  find  Austin  speaking  of  rights  and  duties  arising 
from  civil  injuries,  and  duties  arising  from  crimes,  instead  of 
procedure  and  punishment  directly.  Exception  has  been 
taken  to  this,  but,  though  the  terms  right  and  duty  may  be 
thought  to  be  out  of  place  here,  Austin  was  clearly  right 
in  confining  himself  to  '^  obligation  and  capacity,"  if  he 
intended  to  keep  to  the  Law  itself.  Punishment  and 
Procedure  are  not  parts  of  the  Law,  but  of  human  conduct. 
They  are  acts  which  are  commanded  in  order  that  other 
acts  thought  to  be  for  the  general  good  may  follow ;  but 
Law  itself  consists  only  of  the  command  of  the  legislator 
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with  the  obligation  and  capacity  implied  in  command,  and 
to  this  an  arranger  of  Law  must  confine  himself.  He  is 
clearly  overstepping  his  limits  when  he  brings  acts  and 
forbearances  commanded  or  forbidden,  into  what  purports 
to  be  an  arrangement  of  Law  itself. 

Still  more  obviously  is  he  precluded  from  treating  directly 
of  acts  of  ownership  ;  that  is  to  say,  of  all  those  acts  (e.g.^ 
reaping  his  com  or  receiving  his  rent)  which  an  owner  of 
property,  as  such,  is  protected  in  doing.  These  acts  con- 
stitute the  object  or  purpose  of  many  Laws,  but  evidently 
form  no  part  of  the  Law  itself.  The  only  way  in  which  we 
can  get  at  them  at  all,  when  we  are  engaged  in  arranging 
Law,  is  by  the  roundabout  process  which  Austin  has  re- 
commended! Instead  of  considering  them  directly  in  them- 
selves, we  must  work  our  way  to  them  through  the  "  rights 
or  capacities  of  exacting  forbearances  from  acts  which 
interfere  with  these  acts  of  ownership."  This  is  a  clumsy 
way  of  proceeding,  it  will  readily  be  conceded,  but  it  is 
useless  to  complain  of  this  if  it  is  the  best  that  can  be  found, 
and  if  our  object  is  to  arrange  the  Law  itself,  it  is  the  best 
and,  in  fact,  the  only  way  in  which  the  acts  of  owners  of 
property  can  be  got  at  at  all. 

We  see,  then,  that  a  classification  of  Law  can  take  no 
direct  account  of  crimes  or  civil  injuries,  of  punishments  or 
penalties  (and  the  means  of  pursuing  them) ;  or,  again,  of 
acts  of  ownership ;  and  yet  it  cannot  be  denied  that  these 
are  the  things  that  it  is  really  most  important  to  consider 
under  the  heads  respectively  of  Criminal  Law,  the  Law  of 
Procedure,  and  the  Law  of  Property.  The  obligation  and 
capacity  exist  of  course  in  every  case,  but  they  are  seldom  the 
chief  objects  of  concern,  and  great  inconvenience  and  waste 
of  labour  must  result  from  giving  them  everywhere  the  most 
prominent  place,  and  considering  everything  else  only  as  it 
stands  related  to  them.  When  we  turn  to  a  book  on  Criminal 
Law,  our  object  generally  is  to  ascertain  what  acts  or  for- 
bearances are  denounced  as  crimes,  i.e.,  our  chief  concern  is 
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with  human  conduct  and  not  with  the  means  by  which  conduct 
is  influenced.  Again,  we  are  more  interested  in  knowing 
the  actSy  or  series  of  acts,  which  are  prescribed  by  Govern- 
ment under  the  name  of  Criminal  or  Civil  Procedure,  than 
the  obligation  (and  the  capacity  of  exacting  it)  of  which  they 
are  the  result.  So,  too,  in  Property  Law;  surely  it  is 
better  to  be  told  at  once  what  acts  an  owner  of  property 
may  or  may  not  do,  than  to  be  obliged  to  make  our  way  to 
this  through  the  obligation,  resting  on  others,  to  forbear  from 
acts  which  interfere  with  his  acts. 

By  substituting  an  arrangement  of  "  conduct  in  its  legal 
aspect  '*  for  an  arrangement  of  "  Law  "  itself,  we  shall  be 
able  to  avoid  the  inconveniences  which  have  been  here 
pointed  out,  and  to  treat  directly  of  crimes,  pr6cedure  and 
acts  of  ownership. 

(2.)  Before  proceeding  to  carry  out  this  suggestion,  how- 
ever, and  to  sketch  the  outline  of  an  arrangement  of  conduct 
considered  in  a  legal  point  of  view,  it  is  proposed,  in  pur- 
suance of  the  plan  laid  down  at  the  outset,  to  notice  some 
errors  in  Austin's  classification,  which  detract  considerably 
from  its  value  as  a  scientific  arrangement  of  Law,  and  which 
are  likely  to  have  an  equally  injurious  effect  in  an  arrange- 
ment of  legal  conduct.  We  will  take  them  in  the  order  in  which 
they  occur,  commencing  with  the  division  which  stands  at 
the  head  of  Austin's  outline  map :  the  division,  that  is,  of 
the  whole  Law  into  the  **  Law  of  Persons  "  and  the  "  Law 
of  Things."    This  division  is  based  on  a  real  and  important 
distinction,  but  seems  to  us  to  be  out  of  place  where  it 
stands.     It  turns,  as  will  readily  be  seen,  on  the  nature  of 
persons  not  of  the  acts  with  which  Law  is  concerned :  the  Law 
of  Persons  being  that  part  of  the  Law  which  relates  to  men 
considered  as  having  certain  "  status "   or  "  conditions,'* 
while  the  Law  of  Things  has  to  do  with  persons  considered 
irrespectively  of  any  such  conditions  they  may  possess.   The 
better  plan,  as  it  seems  to  us,  would  be  to  give  to  this  divi- 
sion only  a  subordinate  place  in  the  classification,  and  to 
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divide  Law  (or  conduct)  in  the  first  place  according  to 
differences  in  the  nature  of  the  acts.  The  disadvantage  of 
giving  the  first  place  to  a  division  of  persons  is,  that  it  obliges 
us  to  consider  Criminal  Law  and  the  Law  of  Procedure 
twice  over ;  first,  as  it  regards  persons  possessed  of  certain 
status ;  and  secondly,  when  the  status  or  condition  is  not 
the  chief  object  of  regard.  There  is  no  need  to  dwell  on  the 
waste  of  labour  and  inconvenience  which  must  result  from 
this  repetition,  so  we  pass  at  once  to  consider  the  fault 
which  comes  next  in  order. 

Having  divided  the  "  Corpus  Juris  "  into  Law  of  Things 
and  Law  of  Persons,  Austin  proceeds  to  divide  the  Law  of 
Things  into  "  Primary  Rights  with  Primary  Relative  Duties" 
(i.e.y  Rights  and  Duties  which  exist  before  any  breach  of 
Law  has  taken  place)  and  "  Sanctioning  Rights  with  Sanc- 
tioning Duties,  Relative  and  Absolute'*  (i.e.,  Rights  and 
Duties  which  result  from  a  breach  of  Law). 

The  true  nature  and  significance  of  this  division  seems 
to  have  been  very  little  understood.  It  has  been  commonly 
regarded  as  marking  out  the  province  of  Criminal  Law 
from  the  rest  of  the  code,  and  it  would  almost  seem  as  if 
this  were  what  Austin  intended  by  it,  as  it  is  all  but  in- 
credible that  he  should  have  purposely  left  the  proper  subject- 
matter  of  Criminal  Law  entirely  out  of  his  arrangement. 
This  is,  however,  in  effect  what  he  has  done.  If  we  look 
closely  into  the  nature  of  the  division  of  rights  and  duties, 
into  "  primary  "  and  "  sanctioning,*'  we  shall  see  that  it  is 
a  division,  not  of  Criminal  Law  from  the  rest  of  the  code, 
but  of  the  Law  of  Procedure  from  the  rest  of  the  code ;  and 
that  to  get  at  the  proper  subject  of  Criminal  Law,  we  have 
to  dig  among  the  "  primary  absolute  duties,*'  which  are 
treated  by  Austin  as  having  no  proper  place  in  the  code  at 
all,  and  of  which  only  an  "  interpolated  description  "  is 
given.  As  his  object  was  to  arrange  and  classify  law  itself, 
Austin  was  of  course  precluded  from  treating  directly  of 
crimes  and  civil  injuries;  but,  surely,  if  the  obligation  is 
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what  we  must  look  to,  it  should  be  the  obligation  to 
forbear  from  crimes  and  civil  injuries,  and  not  the  obliga- 
tion to  suffer  punishment  or  incur  a  penalty.  The  latter 
belongs  properly  to  the  Law  of  Procedure  and  not  to 
Criminal  Law  at  all. 

In  fact,  Criminal  Law,  which  should  have  at  least 
the  importance  which  belongs  to  a  comer-stone  in  the 
fabric  of  Law,  has  been  thrown  aside  and  rejected  by 
Austin,  and  it  is  strange  that  his  credit  as  a  builder  has 
been  so  little  affected  by  so  grave  an  error. 

The  next  step  which  Austin  takes  in  his  classification  of 
Law  is  to  divide  "  primary  rights"  into  "rights  in  rem** 
(or  rights  availing  against  the  world),  and  "  rights  in 
personam**  (or  rights  availing  against  particular  indivi- 
duals). Here  again  we  have  an  objection  to  make.  This 
division  turns  obviously  on  the  scope  or  extent  of  the 
rights  and  not  on  the  character  of  the  persons  invested 
with  them.  Now  it  seems  to  us  that  it  would  tend  more 
to  convenience  to  take  the  latter  as  the  principle  of  division 
here,  reserving  the  division  into  rights  in  rem  and  rights  in 
personam  for  a  later  stage.  The  advantage  of  doing  so 
will  be  most  clearly  seen  by  means  of  an  example.  Let  us 
take  the  case  of  a  man,  who  has  acquired  property  in  land 
by  a  sale  accompanied  by  the  usual  covenants.  The  rights 
he  has  become  possessed  of  by  the  transaction  are  both 
in  rem  and  in  personam,  viz.,  a  right  against  the  world  to  the 
exclusive  use  of  the  land,  and  a  right  against  the  vendor 
to  the  performance  of  the  covenants. 

Now,  if  the  division  into  rights  in  rem  and  rights  in 
personam  is  allowed  to  retain  the  position  it  holds  in 
Austin's  classification,  the  rights  of  a  vendee  of  land  will 
have  to  be  collected  together  from  different  parts  of  the 
code,  and  the  same  difficulty  will  occur  whenever  rights  of 
the  two  classes  meet  in  the  same  person.  It  is  surely 
desirable,  however,  that  rights,  which  in  practice  always 
accompany  each  other,  should  not  be  kept  apart  in  a 
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systematic  arrangement  of  the  Law.  Nothing  but  waste  of 
time  and  labour  can  result  from  such  a  mode  of  proceeding, 
and  the  very  object  of  jurisprudence,  it  should  be  borne  in 
mind,  is  to  shorten  labour  and  widen  men's  grasp  of  the 
Law  by  framing  principles  and  classifications  which  will 
give  a  readier  access  to  it. 

We  have  now  noticed  briefly  the  chief  objections  to  Austin's 
arrangement  of  Law  which  have  regard  to  his  choice  of 
leading  principles  of  division  and  the  order  in  which  he  has 
taken  them.  One  other  objection  remains  to  be  stated  which 
rests  on  a  different  foundation,  and  relates  to  his  definition 
of  a  "  right.*'  Austin  explains  that  a  person  has  a  right, 
when  another  or  others  are  bound  or  obliged  by  the  Law  to 
do  or  to  forbear,  towards  or  in  regard  of  him. 

This  definition,  as  John  Stuart  Mill  has  pointed  out 
("Dissertations  and  Discussions"),  would  justify  us  in 
speaking  of  a  right  to  be  hanged  for  murder  or  to  be  im- 
prisoned  for  theft.  There  is  a  duty  on  the  hangman 
"  towards  "  or  **  in  regard  of"  the  murderer,  and  therefore 
the  murderer  has  a  right  against  him,  which  can  only  be  a 
"  right  to  be  hanged."  To  avoid  this  result.  Mill  adds  that 
a  right  always  implies  a  benefit ;  that  is  to  say,  the  command 
must  be  for  the  benefit  of  the  person  in  respect  of  whom  it 
is  given  before  that  person  can  properly  be  said  to  have  a 
light.  This  excludes  of  course  the  case  of  the  murderer, 
but  the  definition  even  with  this  correction  would  seem  to 
be  too  wide  and  to  include  too  much.  We  would  restrict  it 
still  further  by  making  it  essential  to  a  right  that  the  person 
possessing  it  should  have  the  power  of  exercising  it  or  not 
at  his  option.  According  to  Austin  and  Mill's  definition, 
there  are  rights  where  there  is  no  such  discretionary  power. 
To  take  an  instance,  causeless  maiming  is  an  act  which  is 
always  punishable  as  a  crime.  A  man  could  not  make  it 
legal  for  another  to  maim  him  even  if  he  were  to  wish  it. 
Yet,  according  to  Austin  and  Mill,  the  man  has  a  right  not 
to  be  maimed,  i.e.,  there  are  rights,  the  breach  of  which  is 
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a  crime.  These  so-called  rights  obviously  differ  in  their 
nature  from  rights  of  property.  An  owner  of  land  or  goods 
may  use  them  or  not  as  he  pleases,  and  moreover,  if  he  is 
interfered  with  while  acting  as  owner,  it  is  entirely  at  his 
option  whether  such  acts  of  interference  shall  be  punished 
or  not.  He  has,  in  short,  a  portion  of  legislative  power 
delegated  to  him,  and  can  make  it  legal  or  illegal  for  others 
to  disturb  him  just  as  he  pleases.  We  would  confine  rights  to 
cases  like  this — to  cases,  that  is,  where  the  obligation  im- 
posed by  Law  is  enforceable  at  the  discretion  of  the  owner 
of  the  right.  In  other  words,  rights,  according  to  our  view, 
should  never  come  into  any  case  of  crime. 

(3.)  Having  now  pointed  out  some  of  the  inconveniences 
which  necessarily  result  from  treating  legal  subjects  from 
the  point  of  view  exclusively  of  Law  itself,  and  having  also 
suggested  corrections  for  certain  errors  in  Austin's  arrange- 
ment, which  do  not  necessarily  result  from  its  being  an 
arrangement  of  Law^  it  is  time  to  return  to  the  arrangement 
which  it  is  proposed  to  substitute  for  it,  the  general  nature 
of  which  has  been  already  sufficiently  indicated. 

We  have,  then,  to  classify  human  conduct  so  far  as  it 
comes  under  the  notice  of  Courts  of  Law,  and  in  doing  so, 
there  are  certain  principles  of  division  which  naturally 
suggest  themselves. 

All  conduct,  in  a  lawyer's  point  of  view,  is  either  L  illegdl 
conduct,  or  H.  legal  conduct.  Let  us  commence  with 
illegal  conduct,  i.e.,  with  acts  and  forbearances  which  are 
forbidden  by  Government.  These  fall  naturally  under  two 
principal  heads : — 

!(i.)  Conduct  forbidden  absolutely  =: crimes. 
(2.)  Conduct   forbidden  at  the  discretion  of  individuals 
= civil  injuries. 
Proceeding  to  H.,  legal  conduct  is  either  commanded  or 
permitted,  but  we  cannot  conveniently  take  this  as  our  next 
step,  for  the  reason  that  procedure  (i.e.,  criminal  and  civil 
process)  is  commanded  or  permitted,  just  as  much  as  the 
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conduct  on  account  of  which  it  is  commanded  or  permitted. 

The  first  division  of  II.,  legal  conduct,  must  therefore  be 
into  procedure  and  legal  conduct  which  is  not  procedure. 
No  appropriate  name  exists  for  this  latter  department  of 
conduct.  To  supply  this  want  we  venture  to  suggest  the 
term  civil  conduct.  There  is  a  certain  propriety  in  the  term, 
since  civil  law  is  often  Opposed  to  criminal  law,  and  law  of 
procedure. 

Adopting  this  suggestion,  our  arrangement  proceeds  as 
follows:  II.  legal  conduct  \  (i.)  procedure. 

I  (2)  civil  conduct. 

With  regard  to  (i),  it  will  be  enough  to  divide  procedure 
into  dvil  and  criminal  procedure,  as  we  are  only  concerned  at 
present  with  the  general  outline  of  an  arrangement,  and 
have  no  need  to  enter  into  matters  of  detail. 

Passing  on  to  (2),  civil  conduct  must  next  be  divided  into 
(i.)  civil  conduct  commanded,  and  (ii.)  civil  conduct  permitted. 
Now  conduct  commanded,  we  think  we  are  justified  in 
speaking  of  as  duty.  It  is  just  as  much  in  accordance  with 
usage  to  call  a  duty  that  to  which  we  are  commanded,  as  to 
call  the  obligation  itself  duty. 

Duties,  again,  are  either  commanded  absolutely,  or  at  the 
discretion  of  the  persons  for  whose  benefit  they  were  created,  i.e., 
they  are  either  absolute  or  relative. 

With  regard  to  (ii.),  or  acts  and  forbearances ^ermtV^^i,  we 
have  hesitated  long  whether  to  speak  of  them  as  rights. 
There  would  be  a  convenience  in  keeping  the  terms  duty 
and  right  together,  and  in  being  able  to  speak  of  the  duties 
and  rights  of  a  person  as  that  which  he  is  obliged  to  do, 
and  that  which  he  is  allowed  to  do  (and  will  be  protected 
in  doing),  but,  on  the  whole,  we  incline  to  think  that  the 
disadvantage  of  so  doing  would  outweigh  the  advantages. 

Right  is  a  perplexing  and  misleading  term,  and  has  already 
been  made  to  bear  as  many  different  meanings  as  can  well 
be  put  upon  one  word.  It  would  hardly  be  prudent  to 
burden  it  still  further,  even  if  we  were  otherwise  justified  in 
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doing  so.  We  shall  therefore  continue  to  employ  the  term 
right  in  the  sense  which  the  leading  Jurists  of  the  present 
day  seem  to  have  agreed  to  assign  to  it ;  viz.,  as  the  power 
or  capacity  of  exacting  acts  and  forbearances;  and  shall 
speak  of  the  second  (ii.)  head  of  civil  conduct,  simply  as 
conduct  permitted,  or  "^^rwtssa,"  until  some  better  term 
has  been  suggested. 

These  "  permissa,"  as  we  have  already  had  occasion  to 
point  out,  are  protected  by  means  of  obligations  imposed  on 
other  persons,  and  it  is  according  to  the  scope  and  extent 
of  these  obligations  that  they  can  most  conveniently  be 
classified. 

They  will  then  divide  into  two  great  classes,  viz.,  (i.) 
Those  which  are  protected  by  obligations  imposed  on  all 
men ;  and  (2.)  Those  which  are  protected  by  obligations 
imposed  on  individuals.  This  division,  it  will  be  at  once 
seen,  corresponds  to  Austin's  division  of  rights  into  rights 
in  rem,  and  rights  in  personam.  There  can  be  no  need  for 
us  to  dwell  on  the  value  and  use  of  this  well-established 
principle  of  division,  but  it  is  important  to  notice  that  it  is 
one  which  comes  quite  as  naturally  into  an  arrangement 
of  conduct  as  into  an  arrangement  of  law  itself.  All  acts  of 
ownership  will  be  placed  of  course  under  the  head  of 
conduct  permitted  against  the  world  (in  rem),  while  receiving 
payment  of  a  debt  may  be  mentioned  as  an  example  of 
conduct  permitted  against  an  individual  (in  personam). 

In  the  latter  case  it  may  seem  a  little  awkward  to  be 
obliged  to  distinguish  between  the  paying  of  a  debt  and  the 
receipt  of  payment,  calling  the  one  the  duty  (relative)  of 
the  debtor,  and  the  other  the  **permissum  **  or  "  act  per- 
mitted "  of  the  creditor ;  but  the  two  parts  of  the  transac- 
tion are  really  capable  of  being  distinguished,  and,  if  we 
confine  our  attention  to  the  duty  alone,  consistency  will 
oblige  us  to  do  the  same  when  dealing  with  the  subject  of 
ownership,  with  results  of  which  the  inconvenience  has 
been  already  pointed  out. 
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We  have  now  sketched  briefly  the  general  outline  of  an 
arrangement  of  conduct,  but  it  will  be  observed  that  we 
have  as  yet  taken  no  notice  of  the  different  classes  of 
persons  with  which  law  has  to  deal.  The  object  of  law  is 
to  regulate  the  conduct  of  persons.  An  arrangement  of  persons 
is  therefore  just  as  much  wanted  as  an  arrangement  of 
conduct,  but  there  seemed  to  be  a  convenience  in  dividing 
and  classifying  conduct  alone  in  the  first  place  without 
troubling  ourselves  as  to  whose  conduct  it  was  we  were 
considering.  Having  done  this,  we  can  now  proceed  to 
classify  persons,  and  to  unite  the  two  classifications  into 
one  complete  arrangement  of  conduct  of  persons  in  its  legal 
aspect. 

First,  however,  it  must  be  remarked  that  it  is  only  in  a 
part  of  the  code  that  a  division  of  persons  can  properly 
claim  to  hold  an  important  place.  There  is  no  need 
to  concern  ourselves  with  any  such  division  when  we  are 
treating  of  illegal  conduct  (crimes  and  civil  injuries).  To 
classify  the  acts  and  forbearances  which  constitute  crimes 
according  to  differences  in  their  nature  is  obviously  the  first ' 
step  to  take  in  this  part  of  our  subject.  It  would  be  absurd 
to  begin  by  distributing  mankind  into  different  classes  and 
then  to  treat  of  the  various  acts  (murder,  theft,  &c.),  for 
which  members  of  these  classes  would  render  themselves 
amenable  to  punishment.  There  would  be  nothing  to  be 
gained  by  such  a  clumsy  and  roundabout  mode  of  proceeding. 
The  same  argument  applies  of  course  to  our  treatment  of 
the  subject  of  procedure  where,  again,  the  nature  of  the 
acts  is  the  important  point  to  be  considered. 

It  is  only  in  connection  with  what  we  have  ventured  to 
call  civil  conduct  {i.e.,  with  conduct  commanded  and  per- 
mitted), that  a  division  of  persons  is  of  any  great  importance. 
There  it  has  a  claim  to  occupy  the  principal  place.  A 
complete  classification  of  persons,  whose  civil  conduct  has 
to  be  considered,  should,  in  our  opinion,  be  made,  before  we 
proceed  to  divide  civil  conduct  itself  into  its  component 
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parts.  The  evils  of  taking  the  opposite  course  are  not 
difficult  to  see.  We  have  already  pointed  out  the  incon- 
venience which  must  follow  from  Austin's  plan  of  separat- 
ing rights  in  rem  and  rights  in  personam,  and  there  is  an 
objection  of  a  precisely  similar  kind  to  be  urged  against  the 
separation  of  acts  commanded  and  permitted  (duties  and 
*'  permissa.")  Why  should  it  be  necessary  for  us  to  have 
to  search  in  three  different  parts  of  a  code  when  we  wish  to 
ascertain  what  may  and  what  must  be  done  by  a  purchaser 
of  land  (for  instance) :  in  one  place  for  the  duties  which  his 
position  as  a  landowner  implies  ;  in  another  for  what  he  is 
permitted  to  do  as  possessing  general  rights  of  ownership ; 
and  in  a  third  for  the  special  benefits  which  he  has  acquired 
by  the  covenant  accompanying  the  sale  ?  By  taking  "  civil 
conduct "  as  the  generic  name  for  acts  commanded  and  per- 
mitted, and  making  the  division  of  persons  precede  that  of 
conduct,  we  obviate  the  necessity  of  this. 

Civil  conduct,  then,  will  be  arranged  as  follows : — 

A.  Civil    conduct   of    persons  regarded    as    possessing 

certain  status  or  conditions,  these  conditions  being 
(i)  political,  (2)  private,  or  (3)  anomalous. 

B.  Civil  conduct  of  persons  not  regarded  as  possessing 

status  or  conditions. 

This  division  contains  all  that  is  important  in  Austin's 
division  of  Law  into  Law  of  Persons  and  Law  of  Things, 
but  instead  of  standing  at  the  head  of  the  whole  arrange- 
ment it  is  made  to  occupy  here  only  a  subordinate  place. 

The  next  step  iq  our  classification  will  then  be  to  divide 
class  B  into  (a)  conduct  of  persons  regarded  as  owners  of 
property,  and  (b)  conduct  of  persons  not  so  regarded ;  for 
the  subject  of  property  is  so  important  that  it  may  fairly 
claim  to  have  a  distinct  department  assigned  to  it. 

Conduct  of  owners  of  property  (a)  must  then  be  sub- 
divided according  to  the  different  kinds  and  degrees  of 
property ;  whether  real  or  personal,  for  life  or  for  a  term  of 
years,  &c.    There  is  no  need  to  take  up  space  by  following 
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out  these  divisions  of  property.  This  has  been  admirably 
done  by  Austin,  and  we  have  nothing  new  to  suggest  here. 

Class  (b)  must  next  undergo  a  similar  treatment,  and  not 
till  a  complete  classification  of  persons  has  been  made  can 
we  return  to  differences  in  the  nature  of  the  acts  which 
constitute  civil  conduct. 

When  all  this  has  been  done,  the  process  of  finding  the 
Law  on  a  particular  point  will  be  as  follows  : — 

As  every  case  that  can  arise  has  to  do  with  an  act  or  for- 
bearance of  some  sort,  we  have  first  to  consider  whether 
this  act  or  forbearance  is  likely  to  be  found  in  the  list  of 
crimes  and  civil  injuries  or  acts  of  procedure.  If  it  belongs 
to  neither  of  these  classes  (and  there  can  seldom  be  any 
great  difiiculty  in  ascertaining  this  much),  we  must  turn  our 
attention  to  "  civil  conduct "  and  work  our  way  to  the  class 
to  which  the  person,  whose  conduct  we  are  interested  in, 
belongs. 

Suppose  him  to  be  an  owner  of  property,  and  his  particular 
class  as  owner  to  be  that  of  tenants-in-tail. 

Under  the  head  of  civil  conduct  of  tenants-in-tail  we  shall 
find — f  conduct  commanded  ^  absolutely = absolute  duties 
J  ^  at  discretion  of  individuals 

(^     =  relative  duties 

conduct  permitted     fas  against  all  persons  =^^r- 

missa  in  rem 
I  as  against  individuals  =/tfr- 
(^     missa  in  personam 
The  advantage  of  this  is  that  we  shall  have  the  whole 
subject  of  tenancy-in-tail  (in  its  legal  aspect)  presented  to  us 
concisely  in  one  view,  instead  of  having  to  collect  it  in 
scattered  fragments  from  different  parts  of  the  code. 

The  same  method  will  be  employed  whenever  the  object 
of  our  search  is  a  duty,  or  an  act  permitted,  or  the  sum  of 
the  duties  and  **  permissa  "  belonging  to  any  person,  and  a 
little  practice  should  enable  us  to  follow  it  with  great  ease 
and  rapidity. 
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We  have  now  sketched,  we  hope,  with  sufficient  clearness, 
the  general  outline  of  the  plan  which  we  have  ventured  to 
suggest  as  a  possible  basis  for  a  code.  It  has  been  neces- 
sary to  omit  much  that  might  have  been  brought  forward 
in  its  favour,  for  the  sole  but  sufficient  reason  that  it  would 
have  taken  us  over  too  wide  a  field.  Our  concern  throughout 
has  been  with  general  principles  of  classification,  and  we 
have  carefully  abstained  from  following  them  out  in  their 
detailed  application.  Matters  of  detail  can  easily  be  filled 
in  when  the  general  outline  has  once  been  accepted. 

Before  concluding,  we  must  be  allowed  to  say  that  we  are 
perfectly  sensible  of  the  inconvenience  which  must  result 
from  the  employment  of  new  terms  and  phrases  in  the 
treatment  of  legal  subjects.  Wherever,  in  the  course  of 
this  essay,  we  have  felt  compelled  to  make  a  change 
of  this  sort,  we  have  done  so  with  great  diffidence,  and  we  are 
not  at  all  disposed  to  maintain  that  the  terms  chosen 
are  the  best  that  could  be  suggested.  They  have,  however, 
answered  their  purpose  in  enabling  us  to  map  out,  with 
some  approach  at  least  to  completeness  and  accuracy,  the 
subject  of  conduct  in  its  legal  aspect,  and,  if  this  mode  of 
dealing  with  legal  subjects  should  ever  come  to  be  favour- 
ably regarded,  it  is  not  likely  that  the  want  of  a  suitable 
terminology  will  be  long  permitted  to  stand  in  the  way  of 
its  adoption. 

Thomas  Thornely. 


59 


IV.— AMERICAN  CODIFICATION  AND  THE 
ENGLISH  JUDICATURE  ACTS. 

A  SYSTEM  of  law  reform  is  always  the  combination  of  a 
"^^*"  number  of  forces,  the  determination  of  the  absolute 
or  relative  value  of  which  requires  a  vast  amount  of  research 
and  analysis.  Even  when  the  most  thorough  investigation 
possible  is  made,  no  such  certainty  is  attainable  in  the  cal- 
culation of  the  elements  of  a  great  social,  religious  or  juri- 
dical reform,  as  in  the  measurement  of  the  factors  of  a 
result  in  chemistry  or  mathematics. 

Although  exactitude  does  not  attend  the  study  of  the 
evolution  of  law,  it  is  still  possible  to  so  estimate  the 
quantity  and  quality  of  the  agents  operating  to  produce  an 
important  legal  reform  as  to  determine,  with  reasonable 
certainty,  their  relative  value  and  efficiency. 

In  the  establishment  of  the  reformed  procedure  in  Eng- 
land, personal  and  individual  causes  united  with  impersonal 
and  social  causes  to  accomplish  the  result.  A  stage  of 
development  in  English  and  American  Jurisprudence  had 
been  reached  when  the  impersonal  and  social  demanded  a 
change ;  and  it  needed  only  the  personal  and  individual  to 
determine  the  precise  nature  of  the  change,  to  give  form 
and  character  to  the  state  of  things  which  was  to  be.  It  is 
not  my  purpose,  at  present,  to  discuss  those  general  causes 
and  conditions  which  preceded  and  gave  rise  to  the  great 
reformation  in  our  law  which  we  call  Codification.  But 
there  is  a  special  feature  of  this  great  reformation  which  is 
scarcely  less  important  than  the  general  and,  perhaps,  quite 
as  fascinating  and  instructive — it  is  the  personal  feature,  and 
to  this  I  now  propose  to  turn  my  attention. 

The  authorship  of  law  and  legislation  is  seldom  found  in 
law-making  and  legislative  bodies.  It  is  not  the  person  who 
pens  or  prints  a  law  or  the  body  which  enacts  it,  that  can 
claim  the  real    authorship.      With  all  deference   to  our 


6o  AMERICAN   CODIFICATION   AND 

legislative  system,  both  English  and  American,  I  may  say 
that  neither  the  British  Pariiamentnor  the  American  Legis- 
lature can  rightfully  claim  to  be  the  real  law  givers,  the  real 
authors  of  codes  and  systems  of  law.  It  is  to  the  non-legis- 
lative bodies  and  to  individuals,  that  we  are  to  look  for 
those  creative  acts  and  thoughts  by  which  systems  of  law 
and  adminstration  are  brought  into  being.  The  accumu- 
lated opinions  of  judges  and  jurists  give  form  and  effect 
to  that  body  of  law  called  the  common  law ;  and  the 
systematized  work  of  codifiers  requires  only  the  legislative 
sanction  (not  the  legislative  creation)  to  render  it  fully  effi- 
cient. It  is  to  Bentham,  Austin,  Brougham,  and  their 
associates  and  followers,  that  the  present  condition  of  legal 
reform  is  attributable,  and  not  to  the  Conservative  legisla- 
tive power  of  English  speaking  countries. 

It  is,  then,  not  the  collective,  public  personality  of  a 
nation  to  which  we  owe  the  generation  of  legal  reforms, 
but  rather  the  private  unassociated  personality.  To  a  few 
great  names  justly  belongs  the  credit  of  originating  the 
whole  system  of  Codification  in  English-speaking  countries. 

I  leave  it  for  Englishmen  to  discover  and  develop  the  part 
which  the  great  law  reformers  of  England  have  taken  in  the 
work  of  the  last  half  century ;  while  I  take  up  the  services 
of  a  distinguished  American  jurist,  David  Dudley  Field,  in 
helping  to  bring  about  the  great  reform  in  which  England 
has  shared  through  the  passing  of  the  Judicature  Acts.  In 
doing  this  it  will  be  necessary  for  me  to  review  briefly  the 
nature  of  the  English  Judicature  Acts,  and  to  compare 
them  with  the  New  York  Codes  of  which  Mr.  Field  is  the 
acknowledged  chief  author.  The  New  York  Codes  of 
Civil  and  Criminal  Procedure  were  reported  complete  to 
the  Legislature  of  that  State  during  the  years  1848-49-50. 
The  Code  of  Civil  Procedure  was  founded  on  the  principle, 
that  "  it  is  expedient  that  the  present  forms  of  actions  and 
pleadings  in  cases  at  Common  Law  should  be  abolished, 
that  the  distinction  between  legal  and  equitable  remedies 
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should  no  longer  continue,  and  that  an  uniform  course  of 
proceeding,  in  all  cases,  should  be  established."  In  1850, 
the  first  decisive  preliminary  step  in  England  was  taken 
to  remedy  the  great  defect  of  the  separate  administration 
of  law  and  equity.  A  Royal  Commission,  appointed  in 
that  year  to  consider  the  reform  of  the  Common  Law 
Courts,  reported  that  **a  consolidation  of  the  elements 
of  a  complete  remedy  in  the  same  Court  was  obviously, 
not  to  say  imperatively,  necessary  to  the  establishment  of 
a  consistent  and  rational  system  of  procedure."  In  the 
following  year  (1851)  a  Commission  to  consider  the  reform 
of  the  Chancery  Courts  reported  that,  "  a  practical  and 
effectual  remedy  for  many  of  the  evils  in  question  might 
be  found  in  such  a  transfer  or  blending  of  jurisdiction  as 
would  render  each  Court  competent  to  administer  com- 
plete justice  in  the  cases  which  fall  under  its  cognizance." 
These  reports  were  followed  by  fragmentary  enactments 
in  different  years,  tending  to  a  unification  of  the  adminis- 
tration of  justice,  until,  in  1869,  the  Judicature  Com- 
mission reported  that  "  the  first  step  towards  meeting  and 
surmounting  the  evils  complained  of  would  be  the  con- 
solidation of  all  the  courts  of  law  and  equity  into  one  court, 
in  which  should  be  vested  all  the  jurisdiction  exercisable 
by  each  and  all  the  courts  so  consolidated."  The  Supreme 
Court  of  Judicature  Act,  constructed  in  conformity  with 
this  plan,  was  passed  in  1873  under  the  direction  of  Lord 
Chancellor  Selbome. 

During  all  this  period  of  incipient  fusion  and  Codification 
of  the  procedure  in  England,  the  Courts  of  New  York  were 
administering  the  essential  portions  of  Mr.  Field's  Code, 
which  was  passed  in  1848,  and  which  embodied  all  the 
reforms  that  were,  a  quarter  of  a  century  afterwards,  inau- 
gurated in  England.  The  New  York  Code  of  1848  provided 
for  courts  of  original  jurisdiction,  courts  of  intermediate 
appeal,  and  a  court  of  final  appeal,  all  administering 
both    law   and    equity   under  a   consolidated  jurisdiction. 
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The  English  Judicature  Acts   furnish  the   same  plan   of 
judicature    and   jurisdiction.    And    so    with    reference   to 
the  procedure.     In  the  New  York  system  the  proceedings 
are  divided    into  '*  actions  **  and  "  special   proceedings  ;  " 
in  the   English    system    the    proceedings   are    "  actions " 
and    "  matters."     In   the    New    York   system   the    action 
begins  with    the   *'  summons ; "  in  the   English   system  it 
begins  with  the  "writ  of  summons."     In   the  New   York 
system  the  first  pleading  is  called  the  "  complaint ; "  in  the 
English  system  it  is  the  "  statement  of  claim."     The  subse- 
quent  pleadings  in  New  York  are  the   **  demurrer,"   the 
** answer,"  and   the   "reply;"    in   England   they  are   the 
"  defence,"  the  "  reply,"  and  the  "  demurrer."     The  New 
York  Code  provides  that  the  complaint  shall  contain  "a 
plain  and  concise  statement  of  the  facts  constituting  a 
cause  of  action  without  unnecessary  repetition ;  a  demand 
of  the  relief  to  which  the  plaintiff  supposes  himself  entitled, 
&c."     By  the  English  Rules  of  Court  "  every  pleading  shall 
contain,  as  concisely  as  may  be,  a  statement  of  the  material 
facts  on  which  the  party  pleading  relies,  &c."     "  Every 
statement  of  claim  shall  state  specifically  the  relief  which 
the  plaintiff  claims,  either  simply  or  in  the  alternative,  and 
may  ask  for  general  relief."     But  it  is  unnecessary  for  me 
to  continue  the  comparison  of  the  New  York  Code  with  the 
English  Judicature  Acts  and  Rules  of  Court ;  any  one  who 
has  any  knowledge  of  the  two  systems  knows  how  closely 
the  latter  system  follows  the  former  in  theory,  nomen- 
clature, and  substance.     And   allowing  all  that  national 
intellectual  pride  may  justly  claim  for  English  jurists  and 
English  law,  I  believe  that  no  one,  on  either  side  of  the 
Atlantic,  will  dispute  the  preponderating  influence  of  the 
work  of  Mr.  Field  and  his  American  co-adjutors  in  the 
production  of  the  precise  form  of  legal  procedure  which 
now  prevails  in  England. 

David  Dudley  Field,  who  was  admitted  to  the  Bar  of 
New  York  a  little  more  than  half  a  century  ago,  from 
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the  first  turned  his  attention  to  the  reform  of  the  legal 
system  under  which  he  was  to  practise.  He  was  impressed 
with  its  exceedingly  technical  character  both  at  common 
law  and  in  equity,  the  practice  then  established  in  New 
York  State  being  similar  to  the  old  English  practice. 
His  first  public  effort  of  importance  to  law  reform 
was  an  address  upon  the  subject,  before  a  Committee  of 
the  New  York  Legislature,  in  1839.  I^  1846  the  calling  of 
the  Convention  to  remodel  the  Constitution  of  the  State  of 
New  York  gave  him  the  opportunity  to  urge  his  plans  upon 
the  public ;  and  this  was  done  with  such  success  that  the 
new  Constitution  contained  two  provisions  relating  to  the 
reform  of  the  law,  the  one  providing  for  a  general  Code, 
and  the  other  for  the  reform  of  the  practice,  both  to  be 
effectuated  by  legislative  action.  In  January,  1847,  Mr. 
Field  drew  a  memorial  to  the  Legislature,  which  was 
signed  by  fifty  members  of  the  legal  profession  in  New 
York,  and  which  stated  "  that  a  radical  reform  of  legal  pro- 
cedure in  all  its  departments  is  demanded  by  the  interests 
of  justice  and  by  the  voice  of  the  people ;  that  a  uniform 
course  of  proceedings  in  all  cases,  legal  and  equitable,  is 
entirely  practicable  and  no  less  expedient;  and  that  a 
radical  reform  should  aim  at  such  uniformity  and  at  the 
abolition  of  all  useless  forms  and  proceedings.  Your 
memorialists,  therefore,  pray  your  honourable  bodies  to 
declare  by  the  Act  appointing  Commissioners  that  it  shall 
be  their  duty  to  provide  for  the  abolition  of  the  present 
forms  of  action  and  pleadings  in  cases  at  common  law,  for 
a  uniform  course  of  proceedings  in  all  cases,  whether  of  legal 
or  equitable  cognizance,  and  for  the  abandonment  of  every 
form  or  proceeding  not  necessary  to  ascertain  or  pre- 
serve the  rights  of  the  parties."  A  statute  was  passed  in 
accordance  with  this  memorial,  and  a  Commission  was 
appointed  of  which  Mr.  Field  became  a  member. 

On  the  29th  of  February,  1848,  the  Commission  reported 
the  first  instalment  of  a  Code  of  Civil  Procedure.     This  was 
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enacted  April  12,  1848,  and  took  effect  on  the  first  of  July 
following.     By  the  first  of  January,  1850,  completed  Codes 
of  Civil  and  Criminal  Procedure  had  been  submitted  to  the 
Legislature  covering  the  whole  ground   of  remedial  law. 
In  1850,  Mr.  Field  went  to  England,  where  he  was  warmly 
received  by  the  Law  Amendment  Society.   Lord  Brougham 
then  commended  the  efforts  which  had  been  made  in  New 
York,  for  the  fusion  of  Law  and  Equity,  but  doubted  its 
practicability    in    England.    The    following    year,    I    am 
informed.  Lord  Brougham  was  of  the  opinion  that  sooner 
or  later  fusion  was  sure  to  be  adopted  in  England.     In 
December,  1851,  Mr.  Field  was  again  in  London,  where  he 
received  the  honour  of  a  dinner  from  the  Law  Amendment 
Society.    The  distinguished  statesman,  Robert  Lowe,  in  a 
speech  at  the  dinner,  said :  "  He  trusted  that  his  honourable 
friend,  Mr,  Field,  would   go  down  to  posterity  with  this 
glory — that  he  had  not  only  essentially  served  one  of  the 
greatest  countries  in  the  States  of  America,  but  that  he  had 
also  provided  a   cheap  and  satisfactory  code   of  law  for 
every  colony  that   bore  the   English  name.     Mr.   Field, 
indeed,  had  not  squared  the  circle  ;  he  had  not  found  out  any 
solid  which  answered  to  more  than  three  denominations ; 
he  had  not  discovered  any  power  more  subtle  than  elec- 
tricity, nor  one  that  would  bow  with  more  docility  to  the 
service  of  man  than  steam.    But  he  had  done  greater  things ; 
he  had  laid  the  foundations  of  peace,  happiness,  and  tran- 
quillity, in  the  establishment  of  a  system  which  would  make 
law  a  blessing  instead  of  a  scourge  to  mankind.     He  believed 
that  no  acquisition  of  modem  times — ^if  he  rightly  understood 
what  had  been  done  in  the  State  of  New  York — he  believed 
that  no  achievement  of  the  intellect  was  to  be  compared  to 
that  by  which  Mr.  Field  had  removed  the  absurdities  and 
the  technicalities  under  which  New  York,  in  common  with 
this  country  and  the  colonies,  had  so  long  groaned."    .    .    . 
"  As  to  the  colonies,  he  could  only  repeat  that  he  trusted 
the  example  of  New  York  would  not  be  lost  upon  them. 
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While  England  was  debating  upon  the  propriety  of  some 
small  and  paltry  reforms  in  the  administration  of  law,  a 
great  master  in  the  art  of  administrative  reform  had  risen 
there  in  the  person  of  his  distinguished  friend,  Mr.  Field, 
and  had  solved  the  problem  which  they  in  England  were 
timidly  debating." 

In  1857,  *b^  New  York  Legislature  appointed  Mr.  Field 
and  two  others,  Commissioners,  **  to  reduce  into  a  written 
and  systematic  Code,  the  whole  body  of  the  law  of  the 
State,  or  so  much  and  such  parts  thereof  as  shall  seem  to 
them  practicable  and  expedient,  excepting  always  such 
portions  of  the  law  as  have  been  already  reported  upon 
by  the  Commissioners  of  Practice  and  Pleadings,  or  are 
embraced  within  the  scope  of  their  reports."  The  Political 
and  Civil  Codes  were  prepared  under  the  supervision  of 
Mr.  Field,  while  the  preparation  of  the  Penal  Code  was  in 
charge  of  the  other  members  of  the  Commission.  Succes- 
sive reports  were  made  to  the  Legislature,  and  on  the  13th 
of  February,  1865,  the  ninth  and  final  report  was  submitted, 
thus  completing  the  Codification  of  the  whole  law  of  the 
State.  Since  that  time,  Mr.  Field's  efforts  in  the  domain  of 
national  law  have  been  mainly  directed  to  procuring  the 
legislative  adoption  of  the  various  Codes.  More  than  half 
of  the  United  States  have  adopted  the  Code  of  Civil  Pro- 
cedure ;  and  there  is  scarcely  an  English  speaking  State  in 
the  world  which  has  not  adopted  one  or  more  of  the  New 
York  Codes  with  varying  modifications. 

In  the  domain  of  International  Law,  American  influence 
has  been  no  less  active  and  useful.  At  a  meeting  of  the 
Association  for  the  Promotion  of  Social  Science  at  Man- 
chester, in  September,  1866,  Mr.  Field  suggested  the  appoint- 
ment of  a  Committee  to  prepare  and  report  the  outlines  of 
an  International  Code.  The  Committee  consisted  of  dis- 
tinguished jurists  in  England,  France,  Germany,  Italy,  Russia, 
Belgium,  and  the  United  States.  An  analysis  prepared 
by  Mr.  Field,  and  laid  before  the  English  members  of  the 
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Committee  at  a  meeting  held  in  London,  was  accepted,  and 
the  first  draft  of  the  International  Code  was  divided  among 
the  members  of  the  Committee.  The  difficulty  of  com- 
munication among  the  members  of  the  Committee,  separated 
as  they  were  by  great  distances,  led  Mr.  Field  to  prepare  a 
complete  diaft  of  the  work,  which  has  been  published  under 
the  title  of  "  Outlines  of  an  International  Code,"  and  which 
constitutes  one  of  his  most  valuable  contributions  to  this 
important  subject. 

In  June,  1873,  the  International  Code  Committee  of 
America  was  instituted  at  Mr.  Field's  house  in  New  York  ; 
and  under  the  auspices  of  this  Committee,  in  the  same 
year,  the  Association  for  the  Reform  and  Codification  of 
the  Law  of  Nations  was  founded  at  Brussels,  Mr.  Field 
being  its  first  president.  The  object  of  these  organisa- 
tions is  to  procure  the  Reform  and  Codification  of  the 
Law  of  Nations,  with  the  view  of  facilitating  intercourse 
among  the  different  nations  of  the  world,  rendering  their 
relations  more  friendly,  removing  causes  of  difference,  and 
providing  peaceful  means  of  settling  international  contro- 
versies. The  movement  has  received  the  friendly  support 
of  several  Governments,  and  has  attracted  to  it  many  of 
the  statesmen  and  jurists  on  both  sides  of  the  Atlantic. 

This,  we  may  well  hold,  is  law  reform  in  its  broadest 
and  noblest  sense.  It  is  an  achievement  of  the  highest 
order  to  voice  the  common  conscience  of  the  age,  to  invent 
a  system,  to  mould  a  great  reform.  The  realm  of  the 
world's  great  law-givers  and  commentators,  Moses  and 
Solon,  Grotius  and  Montesquieu,  Blackstone  and  Kent, 
was  the  fundamental  and  the  philosophical.  But  there  is 
another  region — ^the  region  of  the  application  of  great 
principles,  where  practical  direction  is  given  to  the  accu- 
mulated wisdom  of  ages ;  and  here  Mr.  Field  stands 
with  a  band  of  noble  fellow-workers  on  both  sides  of  the 
Atlantic. 

Gibbon,    in    speaking   of  the    reform    of   Roman    law, 
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uses  this  language : — "  When  Justinian  ascended  the  throne, 
the  reformation  of  Roman  jurisprudence  was  an  arduous 
but  indispensable  task.  In  the  space  of  ten  centuries  the 
infinite  variety  of  laws  and  legal  opinions  had  filled  many 
thousand  volumes,  which  no  fortune  could  purchase  and 

no  capacity  could  digest His  Imperial  choice 

selected  the  most  learned  civilians  of  the  East  to  labour 
with  their  Sovereign  in  the  work  of  reformation.  The  theory 
of  professors  was  assisted  by  the  practice  of  advocates 
and  the  experience  of  magistrates  ;  and  the  whole  under- 
taking was  animated  by  the  spirit  of  Tribonian."  How 
aptly  does  this  describe  the  condition  of  the  modem 
juridical  world  when  Codification  and  Law  Reform  were 
taken  in  hand  by  the  American  and  English  people. 

In  concluding  these  observations  on  the  personal  element 
in  the  reformation  of  modem  law,  I  wish  to  add  that  Codes 
are  the  proper  embodiment  of  the  legal  philosophy,  the 
legal  experience  and  science  of  the  world ;  and  Codification 
is  the  inevitable  and  universal  tendency  of  all  legal  systems 
from  beginning  to  end.  The  great  question  in  our  juris- 
prudence, then,  is  whether  the  system  of  which  Mr.  Field 
is  the  principal  founder  and  author  in  the  United  States 
possesses  the  elements  of  permanency  and  elasticity.  My 
own  opinion  is  that  this  system  is  so  grounded  in  the 
absolute  nature  of  justice  and  in  the  essentials  of  adminis- 
tration as  to  satisfy  the  requirements  of  stability,  while  its 
flexibility  is  such  as  to  allow  its  constant  adaptation  to 
the  ever-changing  wants  of  our  advancing  civilisation.  If 
I  am  right,  the  system  thus  inaugurated  in  the  English- 
speaking  nations  is  the  grandest  legal  acquisition  of  all 
ages,  and  the  basis  of  the  entire  juridical  harmony  of  the 
future. 

A.    P.    Sprague. 
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v.— COPYRIGHT    LAW    AND    THE    REPORT     OF 

THE    ROYAL    COMMISSION  * 

rriHE  recent  Meeting  of  the  Social  Science  Association, 
•^  at  Manchester,  was  productive  of  much  fruitful  dis- 
cussion, as  is  noticed  elsewhere  in  the  current  number  of 
this  Review.  But  the  attendance  in  the  various  depart- 
ments, and  on  different  days  within  the  same  department, 
was  very  fluctuating,  and  some  subjects  of  very  practical 
interest  certainly  did  not  attract  the  attention  of  audiences 
at  all  commensurate  with  their  importance.  It  must  also 
be  remarked  that  the  London  daily  Press,  with  the  honour- 
able exception  of  the  Daily  News,  exhibited  less  than  its 
usual  accuracy  in  its  account  of  some  of  the  proceedings, 
a  circumstance  much  to  be  regretted.  Our  Quarterly  Notes 
contain  certain  facts,  derived  from  their  contributor's 
personal  observation,  which  must  relegate  some  of  these 
accounts  to  the  limbo  of  romantic  journalism.  As  it  might 
prejudice  any  ulterior  action  which  the  Law  Amendment 
Society  may  take  in  the  matter,  were  the  curiously  inaccurate 
statements  of  the  Daily  Telegraph  to  be  accepted  as  correct, 
it  may  be  well  to  remark  here  that  no  resolution  was  moved 
by  Mr.  Macfie,  because  the  acting  President,  Chancellor 
Christie,  ruled  that  it  would  be  out  of  order,  and  none  was 
moved  by  myself,  my  paper,  as  will  be  seen,  simply  con- 
cluding with  what  appeared  to  me  a  practical  suggestion 
for  the  consideration  of  the  Congress.  Under  all  these  cir- 
cumstances, I  gladly  take  this  opportunity  of  bringing  my 
slight  contribution  towards  the  discussion  of  this  important 
question  before  the  wide  and  thoughtful  circle  of  readers  of 
the  Law  Magazine  and  Review. 

*  The  Paper  on  the  Special  Question  in  the  Jurisprudence  Department, 
Manchester  Meeting  of  the  Social  Science  Association,  read  7tb  October, 
1S79.  "What  action  should  be  taken  on  the  Report  of  the  RoyaJ  Commis. 
sion  on  Copyright  ?  "     By  C.  H.  £.  Carxnichael,  M.A. 
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The  publication  of  the  Report  of  the  British  Royal  Com- 
mission on  Copyright  has  been  hailed  beyond  the  limits  of 
the  United  Kingdom  as  affording  ground  for  a  fresh  move 
in  the  direction  of  the  international  protection  of  the  rights 
of  authors.     It  has,  indeed,  been  perhaps  to  some  of  us 
rather  surprising  to  note   the  considerable   unanimity   of 
approval  which  seems  to  have  been  hitherto  accorded  to 
the   Report  among  our   Continental   neighbours.     It  has 
been  spoken  of  in  terms  of  high  praise  by  such  eminent 
writers  as  M.  Edmond  About,  and  in  such  representative 
gatherings  as  the  Paris  and  London  International  Literary 
Congresses  of  1878  and  1879.     I  must  confess  to  some  little 
doubt  whether  the  "  liberality  "  for  which  the  Report  has 
been  praised  by  our  foreign  brethren  is  not  to  a  certain 
extent  the  creature  of  their  own  imagination.     Still,  making 
all  deductions  for  the  wish  being  father  to  the  thought,  it  is 
important  to  bear  in  mind  that  a  basis  for  fresh  exertions  is 
considered  to  have  been  laid.     The  incitement  thus  given 
to  a  renewed  vigour  of  agitation  in  favour  of  Copyright 
Legislation,  is  no  doubt  increased  by  the  fact  that  there 
happens  to  be  a  coincident,  or  nearly  coincident,  uprising 
of  strong  feeling  on  the  subject  in  the  United  States.     This 
feeling  was  borne  witness  to  at  the  recent  London  Con- 
ference of  the  Association  for  the  Reform  and  Codification 
of  the  Law  of  Nations,  by  the  weighty  statements  of  the 
Hon.   John  Jay  and   General   Grant   Wilson.      Mr.  Jay, 
indeed,  gave  it  as  his  opinion  that  the  present  would  be  a 
favourable  time  for  bringing  the  question  before  the  notice 
of  the  President  of  the  United  States  and  the  Secretary  of 
State,  and  this  opinion,  coming  from  so   distinguished  a 
quarter,  is  entitled  to  very  serious  attention.     Of  course, 
from  the  point  of  view  of  International  Agreement,  the 
work  of  those  who  are  labouring  for  that  end  would  be  only 
partly  accomplished  by  a  concord  between  Great  Britain 
and  the  United  States.     But  it  would  be  a  great  step  in  the 
right  direction,  and  one  to  which  we  should  feel  glad  to 
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have  contributed  any  share  by  keeping  the  discussion  open 
on  the  Continent  and  in  the  United  Kingdom. 

The  question  of  the  duration  to  be  agreed  upon  for 
Copyright  is  one  which  necessarily  meets  us  on  the 
threshold  of  our  enquiries,  and  I  need  scarcely  say  that 
it  is  among  the  most  keenly  contested  points  in  a  subject 
which  is  full  of  conflicts  alike  of  law  and  of  opinion.  Facts 
shew  that  the  tendency  of  modem  legislation  is  generally 
favourable  to  increasing  the  term  of  duration,  and  there  is 
on  the  Continent,  if  I  may  judge  by  the  resolutions  passed 
in  recent  International  Congresses  which  I  have  attended, 
a  large  school  in  favour  of  Perpetuity.  From  the  views  of 
this  school  I  personally  dissent  altogether,  after  having 
listened  carefully  to  all  the  arguments  which  its  members 
advance.  Many  of  these  arguments,  as  I  heard  them 
supported  in  Paris  at  the  First  International  Literary 
Congress,  were  of  considerable  apparent  force,  and  some- 
times of  remarkable  subtlety.  The  discussions  which  I 
then  heard  would  have  amply  sufficed,  if 'necessary,  to 
assure  anyone  of  the  forensic  ability  of  the  members  of 
the  French  Bar,  by  whom  they  were  principally  conducted, 
but  they  left  me  unconvinced  on  the  main  point  at  issue. 
I  therefore  cannot  but  regret  to  find  that  Mr.  Eaton  Drone, 
of  New  York,  in  his  recent  valuable  contribution  to  the  legal 
literature  of  Copyright,*  ranges  himself  among  the  partisans 
of  this  doctrine.  There  is,  I  think,  one  State,  and  one 
only,  in  the  civilised  world,  which  admits  the  perpetuity 
of  Copjrright,  viz.,  Mexico.  So  little  practical  effect, 
however,  is  produced  by  this  solitary  recognition  that  it 
generally  passes  unnoticed,  and  it  escaped  the  research  of 
Professor  Leone  Levi,  in  his  Paper  on  Copyright,  read 
before  the  Guildhall  Conference,  in  which  he  disposed  of 

•  A  Treatise  on  the  Law  of  Property  in  Intellectual  Productions  in  Great 
Britain  and  the  United  States.  By  Eaton  S.  Drone.  Boston:  Little, 
Brown  &  Co.     1879. 
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the  theory  of  perpetuity  by  the  argument  that  in  fact  it  was 
nowhere  admitted.  Substantially,  this  is  true  enough  for 
his  purpose  and  for  mine,  but  a  long  stride  has  been  taken 
in  the  direction  of  perpetuity  by  the  latest  Spanish  legis- 
lation, which  gives  eighty  years  beyond  the  author's  life. 
I  believe  this  to  be  the  greatest  extent  of  duration  at 
present  admitted  in  any  European  State.  Its  effects,  I 
should  remark,  are  not  confined  to  Europe,  for  they  extend 
to  the  Spanish  colonies  beyond  sea.  Practically,  however, 
we  are  not  likely  to  be  much  concerned  with  Cuba  at  one 
end  of  the  world  and  the  Philippine  Islands  at  the  other. 

Everywhere,  however,  the  tendency  seems  to  be  towards 
increasing  the  term  of  Copyright.  To  take  an  example 
from  one  of  our  nearest  neighbours :  in  France  the  Copy- 
right, which  in  1778  ended  with  the  author's  life,  now 
extends  to  fifty  years  after  his  death.  In  Belgium  the  pro- 
posal now  before  the  Chambers  would  give  a  similar  dura- 
tion, being  an  increase  of  thirty  years,  at  one  stroke, 
upon  the  existing  period.  The  project  before  the  Dutch 
Chambers  would  give  fifty  years  from  registration,  though 
it  is  to  be  borne  in  mind  that  the  author  will,  in  any  case, 
retain  Copyright  throughout  life.  The  period  proposed, 
therefore,  applies  practically  to  cases  in  which  the  author's 
life  shall  not  last  so  long  as  fifty  years  from  registration.  I 
have  dwelt  upon  the  Spanish,  Belgian,  and  Dutch  legisla- 
tions because  they  afford  us  an  insight  into  the  most  recent 
manifestations  of  opinion  on  the  part  of  Continental  Govern- 
ments, a  part  of  the  subject  which  it  appears  to  me  that 
we  are  bound  to  keep  in  mind  in  any  general  consideration 
of  this  question. 

I  wish  it  were  possible  to  propose  a  definite  period  which 
might  have  a  chance  of  uniting  the  extremely  various  views 
embodied  in  existing  European  Legislations.  I  am  myself 
inclined  to  take  this  opportunity  of  suggesting  the  term  of 
fifty  years  beyond  the  author's  life,  adopted  by  the  Brussels 
International   Literary   Congress   in   1858,   as  that  which 
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would,  perhaps,  be  the  least  difficult  of  embodiment  in 
International  Conventions,  if  it  were  first  accepted  as  the 
term  of  our  own  Municipal  Law.  The  Royal  Commission 
has  suggested  thirty  years;  I  would  extend  this  to  fifty. 
Then,  I  think,  there  would  be  such  an  exact  accord  between 
Great  Britain,  France,  Belgium,  Portugal,  and  Russia  that 
other  countries  would  find  it  to  their  interest  to  adopt  the 
same  period.  I  do  not  suppose  that  the  question  of  a 
few  years,  more  or  less,  would  be  likely  to  create  any 
difficulty  with  the  United  States.  Rather  do  I  believe  that 
our  American  brethren  would  prefer  to  adopt  the  period 
which  placed  them  in  harmony  with  the  greatest  number  of 
European  States.  Failing  such  an  agreement,  however, 
there  remains  the  ground  ordinarily  taken  up,  viz.,  that  of 
allowing  to  aliens  the  same  duration  of  Copyright  as  they 
would  have  in  their  own  countrjr.  If  we  are  content  with 
this  view,  we  have  simply  to  find  out  what  is  the  extent  of 
the  duration  in  a  given  country,  and  apply  it  to  the  case  in 
point. 

I  have  assumed,  though  not  perhaps  expressly  stated, 
a  view  which  may  or  may  not  be  considered  tenable,  viz., 
that,  looking  at  Copyright  as  an  International  question, 
one  of  the  courses  which  might  be  adopted  would  be  to 
have  a  special  term  for  the  duration  of  Copyright,  inter- 
nationally,  without  reference  to  the  term  allowed  by  the 
Municipal  Laws  of  the  several  States.  It  would  then  only 
be  necessary  to  embody  this  period  in  Conventions,  without 
seeking  to  make  any  alteration  in  existing  Municipal  Law. 
This  is,  indeed,  my  reading  of  Clause  58  of  the  Bill  intro- 
duced by  Lord  John  Manners,  and  I  do  not  see  why 
it  should  be  an  impossible  solution  of  the  difficulty  caused 
by  the  very  considerable  differences  as  to  duration  of 
Copyright  in  the  principal  countries  of  the  civilised  world. 
But,  whether  the  solution  thus  suggested  be  accepted  or 
not,  there  can  be  no  harm,  and  there  may  be  much  good, 
in  approximating  our  period  of  Copyright  to  that  of  the 
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largest  number  of  States  which  have  adopted,  or  are 
in  process  of  adopting,  a  common  period.  Therefore,  in 
any  case,  I  hold  myself  justified  in  standing  by  my  sugges- 
tion of  the  author's  life,  and  fifty  years  after  his  death.  It 
is  not  unfrequently  urged  as  an  objection  to  taking  the 
author's  life  into  consideration  in  regard  to  Copyright, 
that  the  difficulty  of  ascertaining  whether  a  given  author 
is  alive,  and  who  has  inherited  his  rights,  if  he  be  dead, 
imposes  too  heavy  a  task  upon  those  who  may  wish  to 
republish  or  translate  his  works.  I  think,  however,  that  if 
the  principle  be  a  true  one,  that  the  author's  protection 
should  at  any  rate  last  for  his  lifetime,  the  difficulty  of 
ascertaining  whether  he  is  alive  may  be  met,  and  as  a 
matter  of  fact  is  met  at  the  present  day.  But  I  may  go 
further,  and  bring  to  your  notice  what  I  believe  to  be  a 
valuable  suggestion  recently  made  in  the  **  Revue  G6n6rale 
du  Droit,"*  by  an  able  French  writer  on  Copjrright,  M. 
Fliniaux,  an  advocate  practising  before  the  Council  of  State 
and  Court  of  Cassation,  and  the  author  of  a  very  useful 
Treatise  on  Literary  and  Artistic  Copyright.  M.  Fliniaux 
urges  a  point  which  may  perhaps  be  new  to  some  of  us, 
viz.,  that  we  may  take  a  hint  from  Japanese  Copyright  Law. 
The  text  which  he  brings  forward  in  support  of  his  argument 
is  that  of  Art.  21  of  the  Japanese  Law  on  Literary  Property 
of  1875,  and  it  runs  thus : — **  Every  copy  of  a  work  shall 
bear  the  name  and  residence  (domicile)  of  the  author  or 
publisher,  ^nd  the  date  of  the  declaration  or  authorisation. 
Where  the  right  of  exclusive  ownership  shall  have  been 
transmitted  by  an -absolute  or  partial  sale  or  by  succession, 
every  copy  shall  bear  the  name  and  residence  of  the 
acquirer,  whether  part  or  entire  owner,  or  of  the  heir." 
It  may  seem  that  in  citing  this  text  I  am  going  very  far 
East  for  a  principle  of  Western  Legislation.  But  I  suppose 
we  do  not  object  to  taking  a  good  hint  from  any  quarter, 

*  Jan.»  Feb.,  and  March-April,  1879.    Paris :  £.  Thorin. 
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and  in  regard  to  the  special  case  of  this  Japanese  Law, 
M.  Fliniaux  suggests  that  it  had  probably  more  of  a 
French  origin  than  might  be  supposed.  It  is  certain  that 
a  distinguished  French  Jurist,  M.  Gustave  Boissonade, 
Agr6g6  of  the  Faculty  of  Law  in  the  University  of  Paris, 
was  engaged  for  some  time  as  a  Professor  of  Jurisprudence 
in  Japan,  and  it  is  very  probably  to  his  influence  that 
M.  Fliniaux  points.  The  shape,  however,  in  which  this 
phase  of  Western  influence  upon  Eastern  Nations  may,  it 
is  suggested,  react  upon  the  West,  is  somewhat  different 
from  the  shape  which  it  bears  under  the  shadow  of  Fusi- 
Yama.  What  M.  Fliniaux  proposes  is,  to  a  certain  extent, 
indeed,  a  return  towards  the  older  practice  of  his  own 
country.  Before  the  legislation  of  1791  and  1793,  in  the 
days  of  the  *^Privil^ge  du  Roi,"  every  work  published  in 
France  bore  a  precise  statement  on  its  front  of  the  extent 
of  the  privilege  conceded,  in  the  words  of  the  privilege  itself, 
which  it  reprinted.  It  is  proposed  by  M.  Fliniaux,  in  order 
to  avoid  the  difficulties  at  present  admitted  to  be  attendant 
upon  ascertaining  the  necessary  particulars  respecting  the 
author's  life,  and  the  devolution  of  his  rights,  that  every 
work  shall  bear  one  or  other  of  the  two  simple  formulae : 
'*  Rights  of  the  author's  successors  not  yet  opened," 
"  Rights  of  author's  successors  opened  at  such  a  date."  I 
am  not  sure  that  yet  simpler  formulae  might  not  be  suggested 
in  the  following  terms :  "  Author's  rights  subsisting," 
during  the  lifetime  of  the  author ;  "  Rights  of  author's  heirs 
commenced  at  such  a  date,"  or  "  Rights  of  author's  heirs 
subsisting  for  so  many  years,"  altering  the  number  on  each 
successive  edition  where  necessary,  unless  it  be  deemed 
simpler  to  place  on  record  once  for  all  "  Rights  of  heirs  for 
so  many  years  from  such  a  date,"  in  which  case  the  date 
on  the  title  page  would  show,  without  necessity  of  any 
alteration,  how  long  the  rights  had  to  run.  It  will  be 
obvious  that  any  of  these  systems  would  require  a  dated 
title-page.     Indeed,   the  publication,   in  any   country,   of 
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undated  works  is  most  objectionable  from  every  point  of 
view,  whether  of  Law,  of  Bibliographical  Science,  or  simply 
of  convenience.  I  cannot  see  that  the  practice  has  any- 
thing to  recommend  it,  and  certainly  from  the  point  of  view 
of  this  paper,  it  should  be  altogether  abolished.* 

With  regard  to  the  formalities  to  be  observed  in  order  to 
secure  protection  for  works  of  Literature  and  Art,  the 
general  tendency  of  literary  men  and  artists  on  the  Conti- 
nent seems  to  be  in  favour  of  minimising  the  legal  requisites. 
I  think  that  the  Continental  tendency  goes  further  on  this 
point  than  we  should  be  likely  to  admit,  for  it  points,  if  I 
have  understood  the  feeling  rightly,  to  nothing  less  than  the 
ultimate  abolition  of  all  such  formalities.  I  cannot  say  that 
I  think  this  would  be  practicable,  even  if  it  were  desirable, 
which  I  am  not  disposed  to  admit.  Perhaps,  however,  we 
have  gone  beyond  what  was  necessary  in  our  demands. 
Stationers'  Hall,  it  may  be  feared,  is  not  very  well  known 
on  the  Continent — certainly  not  so  well  as  the  British 
Museum — and  it  can  only  be  a  minority  of  foreign  authors 
whose  works  have  been  deposited  there.  There  are  objec- 
tions, no  doubt,  to  any  alteration  in  the  place  of  registration 
and  deposit.  But  might  we  not  consider  the  suggestion  of 
the  Paris  International  Literary  Congress,  that  the  fulfilment 
of  the  formalities  required  in  the  country  of  original  publi- 
cation should  suffice  for  protection  both  as  to  reproduction 
and  translation  ?     Some  such  concession  would  seem  most 

*  On  the  question  of  the  power  of  re-publication  which,  it  may  be  deemed, 
ought  in  tome  cases  to  be  conceded  to  others  than  those  clothed  with  the  legal 
right,  I  wish  here,  as  in  my  reply  after  the  discussion  at  Manchester,  to  draw 
attention  to  what  appears  to  me  the  dangerous  vagueness  of  clause  9  of  the 
Copyright  BiU.  I  am,  myself,  distinctly  of  opinion  that  a  definite  time  ought 
to  be  fixed.  In  the  Belgian  Draft  Law  it  is  provided  that  heirs  must  publish 
within  thirty  years  of  the  author*s  death,  or  within  five  years  of  the  date 
appointed  by  him,  if  beyond  that  limit.  In  the  Spanish  Draft  Law  of  1877, 
which  has  since  become  Law,  a  work  not  reprinted  by  its  proprietor  for 
twenty  years,  becomes  public  property,  unless  the  owner  of  the  copyright  can 
prove  that  it  was  constantly  offered  for  sale  during  that  period. 
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likely  to  preserve  the  rights  which  our  Copyright  Legislation 
has  endeavoured  from  time  to  time,  not  too  successfully,  to 
take  under  its  protection. 

I  am  unwilling,  in  this  Society,  whose  attention  I  was  in 
some  measure  instrumental  in  drawing  to  that  branch  of 
the  subject,  to  pass  over  in  silence  the  difficult  questions 
connected  with  Art  Copyright. 

Sir  James  Stephen,  in  his  "  Note "  appended  to  the 
Report  of  the  Royal  Commission,  expresses  the  opinion 
that  *'  artistic  reputation  is  too  delicate  a  matter  to  be  made 
the  subject  of  legal  protection."  He  approves  of  Copyright 
in  engravings  and  photographs,  but  not  in  pictures  and 
statues,  on  the  principle  that  "money  interests"  alone 
should  be  protected,  and  that  "a  picture  or  statue 
has  a  value  of  its  own,  which  is  not  affected  by  its 
being  copied."  But  the  opinion  of  artists  themselves, 
if  I  may  judge  by  what  I  have  seen  and  heard  at  the 
Antwerp  Art  Congress  and  elsewhere,  is  diametrically 
opposed  to  that  of  Sir  James  Stephen.  Artists,  both 
British  and  Continental,  want  to  be  protected  ;  but,  I  must 
add,  they  seem  to  want  to  do  nothing  to  secure  their  own 
protection.  This  is,  I  think  I  may  fairly  say,  one  of  the 
great  difficulties  in  Art  Copyright.  The  President  of  this 
Department  will  doubtless  remember  how  graphically  this 
point  was  brought  out  at  one  of  the  recent  Sessional 
Meetings  of  the  Law  Amendment  Society,  at  which  Sir 
Travers  Twiss  himself  occupied  the  chair.  We  had,  on 
the  occasion  to  which  I  refer,  the  advantage  of  the  presence 
among  us  of  M.  Edouard  Clunet,  a  member  of  the  Official 
Committee  appointed  by  the  French  Government  to  con- 
sider the  Resolutions  of  the  International  Art  Copyright 
Congress  held  in  Paris  last  autumn.  M.  Clunet  told  us  that 
the  artists,  the  painters  and  sculptors  gathered  together  in 
Congress,  begged  to  be  protected  in  their  rights  of  property 
over  the  creations  of  their  brush  or  their  chisel,  but  at  the 
same  time  begged  to  be  excused  all  formalities  to  secure 
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these  rights,  on  the  plea  that  they  were  the  "  children  of 
Apollo/*  That  is  a  point  not  raised  by  Sir  James  Stephen. 
It  may  be  doubted  whether  he  would  deem  it  worthy  of 
consideration.  I  gathered,  however,  from  M.  Clunet's 
language  that  his  Government  really  ,was  going  to  try  and 
satisfy  these  demands.  I  fear  that  there  would  be  little 
chance  of  any  Government  in  this  country  going  so  far  to 
meet  the  wishes  of  British  artists,  if  they  were  expressed  in 
a  similar  form.  It  will,  however,  be  very  interesting  to 
those  of  us  who  are  watching  the  progress  of  Copyright 
Legislation  abroad  as  well  as  at  home,  to  see  how  the 
French  Government  proposes  to  meet  this  difficulty  in  the 
Art  Sections  of  the  draft  Law  on  Copyright,  which  is  ere 
long  to  be  laid  before  the  French  Chambers.  Till  we  have 
this  document  before  us,  we  had  better  reserve  any  decided 
expression  of  opinion  as  to  the  possibility  of  satisfying  the 
"  children  of  Apollo." 

It  will  be  obvious  that  in  the  few  thoughts  which  I  have 
here  put  together  on  the  subject  of  Copyright,  I  have  not 
attempted  to  go  seriatim  through  either  the  Report  of  the 
Royal  Commission  or  the  subsequent  Bill.  Time  would 
have  failed  both  for  my  writing  such  a  paper,  and  for  your 
discussing  it.  But  I  have  perhaps  said  enough  to  indicate 
that  as  I  find  myself  unable  to  agree  with  some  of  the 
principal  suggestions  of  the  Commissioners,  where  their 
proposals  for  reform  do  not  go  far  enough  for  me,  so 
neither  on  those  points  do  I  agree  with  the  Legislation 
which  is  to  be  brought  before  Parliament  on  the  basis  of 
the  Report. 

As  it  may  be  thought  that  I  ought  not  to  conclude  this 
brief  and  imperfect  sketch  without  a  suggestion  of  action 
to  be  taken  by  our  Society,  in  accordance  with  the  tenor 
of  the  question  before  this  Department,  I  will  say  that  I 
think  it  would  be  proper  for  us  to  keep  up  our  Special  Art 
Copyright  Committee,  appointed  in  terms  of  a  Resolution 
of  the  Aberdeen  Congress.     For  it  would  be  well  that  that 
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Committee  should  consider  the  Legislation  which  may 
pass  the  French  Chambers.  And  I  also  think  that  it  would 
be  well  if  the  Copyright  Bill  to  be  proposed  to  our  own 
Parliament  were  submitted  to  the  careful  criticism  of  our 
Standing  Committee  in  the  Jurisprudence  Department, 
during  the  ensuing  Winter  Session.  I  shall  be  glad,  in  any 
case,  if  some  of  the  suggestions  which  I  have  thrown 
out  in  the  present  Paper  should  seem  likely  to  assist 
in  attaining  the  object  which  we  all  must  alike  have  in 
view,  namely,  the  Amendment  of  the  Law  of  Copyright, 
whether  considered  as  a  question  of  Municipal  or  of  Inter- 
national Law. 
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By  Hugh   Barclay,  LL.D. 

Teinds— Liability  of  Lands  Permanently  Diverted  from 

Agriculture. 

The  parish  of  Calton  was  disjoined  from  the  Barony  Parish 
of  Glasgow.  The  parish  was  principally  covered  with  streets, 
houses,  and  factories.  Heldf  by  a  majority,  that  all  lands  not 
enjoying  special  immunity  were  liable  in  payment  of  teinds, 
whether  producing  teindable  fruits  or  not,  and  that  until  a 
valuation  was  had,  the  teinds  were  to  be  taken  as  one-fifth  part 
of  the  rent  which  the  lands  might  be  expected  to  produce,  as  an 
agricultural  subject.  The  minority  were  of  opinion  that  where 
lands  were  permanently  incapable  of  yielding  teindable  produce 
no  teind  was  exigible  except  where  the  amount  of  the  teinds 
had  been  fixed  by  valuation.  12  Jan.,  1878.  Burt  and  others ^ 
V.  Home,  Common  Agent  in  locality  of  Calton,     Whole  Court,  5  S.C., 

445- 

Teinds— Liability  of  Streets  in  a  City. 

Held,  that  roads  and  streets  in  a  city  are  not  liable  for 
Minister's  stipend,  the  presumption  being  that  they  have  been 
taken  into  consideration  in  valuing  the  adjoining  lands.  2  Mar., 
1878.  Glasgow  Police  Board  v.  Shand,  Common  Agent  in  locality  of 
Springhum,  5  S.C.,  718. 
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Bailway— Fences. 

Heldy  that  a  railway  company,  who  were  bound  under  their 
Act  to  maintain  suflScient  fences  along  the  line,  were  not 
relieved  as  to  a  part  thereof  which  came  to  be  disused,  by  a 
subsequent  Act  which  authorized  a  new  line  and  gave  them  the 
solum  of  the  disused  part.  Per  Lord  Moncreiff :  "The  company 
were  bound  to  fence  whether  they  used  that  part  or  not.  The 
fact  that  they  have  ceased  to  use  this  part  of  the  line  may,  no 
doubt,  limit  to  some  extent  their  obligation  to  the  public,  but 
their  obligation  to  the  proprietor  and  the  tenant  of  the  lands 
was  to  keep  up  that  fence  in  all  time  coming.'*  15  Jan.,  1878. 
Simpson  v.  Caledonian  Railway  Co.^  5  S.C,  525. 

FreBumption  of  Life. 

A  sailor,  bom  in  1805,  sailed  in  June,  1842,  for  the  West  Indies. 
He  was  in  hospital  at  Kingston  in  1843,  ^^^  ^^^  never  heard  of 
since  then.  He  was  of  intemperate  habits.  He  was  not  known 
to  have  married.  In  the  devision  of  a  succession,  held  that  he 
was  presumed  to  be  dead  on  i  June,  1850.  The  Lord  Ordinary 
(CurriehiU)  held  that  the  presumption  was  that  he  had  died  in 
1843.  Per  Lord  Moncreiflf :  "  The  man  has  not  been  heard  of 
since  March,  1843 — ^  period  of  thirty-four  years.  It  is  not 
necessary  to  go  into  the  general  question  of  presumption  of  life. 
As  has  been  said  in  the  cases  quoted,  it  is  always  a  question  of 
circumstances  in  each  particular  case.  In  accordance  with  the 
presumption  arising  from  the  facts  here,  we  must  hold  that  the 
man  is  now  dead,  but  cannot  be  held  to  have  died  in  the  same 
year  in  which  he  was  last  heard  of.'*  15  Jan.,  1878.  Rhind's 
Trustees  v.  Bellf  5  S.C,  527. 

Property  and  Income  Tax. 

Held^  that  the  Lands  Valuation  Act  (Scotland),  1857,  is  for 
local  taxation  only,  and  that  the  Income  Tax  is  laid  on  in  terms 
of  the  5  &  6  Vict.,  c.  35,  and  that  the  Commissioners  of  Inland 
Revenue  are  not  bound  by  the  valuation  rate,  except  where 
an  ofl&cer  of  Inland  Revenue  has  been  appointed  assessor. 
18  January,  1878.    Menzies  v.  Solicitor  of  Inland  Revenue^  5  S.C, 

531- 

Bankruptcy— Scotch  Sequestration. 

A  Scotchman   residjing  and  trading  in  England  contracted 

debts  there.     He  came  to  Scotland  and  obtained  Sequestration. 

The  majority  of  his  creditors  were  English  and  his  assets  chiefly 

in  England.      The  Court  recalled  the  Sequestration,  though  a 

majority  of  the  creditors  assented  to  it.     Per  Lord  Moncreiflf: 
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*•  Under  the  law  of  England  under  which  the  bankrupt's  debts 
were  contracted,  and  on  the  faith  of  which  his  creditors  lent 
their  money,  the  bankrupt  could  not  obtain  his  discharge  without 
paying  los.  per  pound  unless  the  creditors  choose  to  certify  that 
his  inability  to  pay  that  amount  arises  from  causes  for  which  he 
is  not  responsible.  The  whole  substance  and  motive  of  this 
Sequestration  is  to  enable  an  English  trader  to  take  advantage 
of  the  law  of  Scotland  to  obtain  a  discharge  of  debts  contracted 
in  England,  and  from  creditors  who  trusted  to  the  protection  of 
the  law  of  their  own  country.  I  say  nothing  as  to  the  compara- 
tive merits  of  the  bankruptcy  system  of  the  two  countries.  We 
must  hold  that  the  provision  in  the  law  of  England  was  enacted 
for  wise  purposes.  I  am  not  disposed  to  hold  out  to  English 
traders  the  means  of  avoiding  or  evading  what  we  must  hold 
to  be  •*  salutary  provisions  of  the  law  of  England."  23  Jan., 
1878.     Cooper  V.  Baillie,  5  S.C.,  564. 

Public  Company-— Compensation. 

The  directors  of  a  limited  liability  company  sued  a  partner 
for  calls.  The  defender  pleaded  compensation,  and  produced 
a  decree  arbitral  fixing  the  sum  due  to  him.  An  order  for 
winding-up  was  obtained  :  Held  that  after  the  order  the  plea  of 
compensation  could  not  be  entertained,  as  it  would  give  the 
shareholder  a  preference  over  the  other  creditors.  Observed,  by 
Lord  Shand,  **  that  it  was  not  clear  that  the  plea  of  compensation 
would  have  been  maintained  even  before  the  order.**  English 
decisions  were  quoted..   25  Jan.,  1878.    Cowan  v.  Gowans^  5  S.C., 

581. 

Public  Company— Liquidation. 

Held,  not  a  relevant  averment  that  at  a  statutory  meeting  of  a 
company  it  was  stated  that  debts  due  to  contractors  would  be 
set  against  calls,  and  opinion  expressed  that  such  compensation 
could  not  be  allowed  in  liquidation.  26  Feb.,  1878.  Cowan  w. 
Shaw,  5  S.C.,  680. 

Master  and  Servant— Beparation. 

A  young  girl  sued  her  master  because  of  cruel  treatment 
during  the  term  of  service :  Held,  under  the  peculiar  circum- 
stances, it  was  no  bar  to  the  action  that  she  had  accepted  of 
her  wages.     2  Feb.,  1878.    Eraser  v.  Laing,  5  S.C.,  597. 

Inhabited  House  Duty-r48  G^o.  Ill.y  c.  68. 

Held,  that  a  bank  was  liable  to  be  assessed  for  the  whole  of  a 
tenement  containing  their  oflSces,  though  the  greater  portion 
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was  used  by  the  bank  agent  as  a  dwelling-house,  and  without 
any  internal  communication.  Per  Lord  President  (Inglis) : 
'*  The  words  of  the  Statute  are,  *  attached  to  the  dwelling-house, 
or  have  any  communication  therewith.*  It  is  obvious  that 
these  words  are  to  be  read  disjunctively,  and  that  the  rule  will 
apply  wherever  the  business  premises  are  attached  to  the  house, 
although  there  may  be  no  communication  between  them.  If 
that  be  so,  we  have  here  one  set  of  premises  and  one  occupation, 
and  it  is  clear  that  the  bank  are  the  occupiers  and  not  their 
servant."  2  Feb.,  1878.  Union  Bank  of  Scotland  v.  Solicitor  of 
Inland  Revenue,  5  S.C.,  598. 

Heritable  and  Moveable—Leaae— Fixtures. 

Held  that  the  following  articles  erected  by  a  tenant  of  a 
colliery  were  heritable  as  regards  succession :  ist.  Steam 
engine,  bolted  to  log  seats,  which  rested  on  brick  foundations,  and 
were  not  fastened  by  mechanical  means,  but  kept  in  place  by  the 
weight  of  the  engine  and  seat.  2nd.  Underground  railways, 
nailed  to  sleepers  laid  upon  the  strata,  a  little  packing  being 
occasionally  required  under  and  around  the  sleepers.  Per  Lord 
Gifford  :  **  I  think  the  articles  are  all  so  attached  to  the  ground 
as  to  be  heritable  in  a  question  between  heir  and  executor, 
although  it  would  be  otherwise  in  a  question  between  landlord 
and  tenant,  that  is,  although  the  mineral  tenant,  apart  from 
stipulation,  would  be  entitled  to  remove  them  as  trade  fixtures 
at  the  end  of  his  lease.  With  other  fixtures  they  must  go  to  the 
tenant's  heir  and  not  to  the  executors.**  2  Feb.,  1878.  Brandos 
Trustees  v.  Brand's  Trustees,  5  S.C,  607. 

Ship— Demurrage— Local  Custom. 

Held  (Lords  Deas  and  Young  dissenting) :  ist.  That  days  in 
which  the  work  of  disloading  could  not  be  carried  on  on  account 
of  the  surf,  and  which  were  stopped  by  the  captain  of  the  port, 
were  "  working  days,*'  and — 2nd.  That  a  day  kept  as  a  national 
holiday  was  not  a  working  day ;  3rd.  That  it  was  within  the 
powers  of  the  master  to  agree  to  allow  the  charterers  four 
additional  lay  days  in  return  for  their  giving  up  the  option  to 
load  at  two  by-ports,  and  4th.  That  it  was  not  in  his  option  to 
discharge  demurrage  except  on  payment.  Observed  that  where 
a  custom  is  purely  local,  it  cannot  be  taken  to  control  or  explain 
the  words  of  a  written  instrument.  English  decisions  quoted. 
8  Feb.,  1878.    Hohnan  v.  Peruvian  Nitrate  Co.,  5  S.C,  657, 
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Beparation—Colpa— Bailway  Company. 

A  horse  fastened  in  the  usual  way  struggled  through  a  feeding 
window  and  was  injured.  Held  that  the  accident  was  of  a  kind 
that  the  company  could  not  have  foreseen  and  was  not  liable  in 
damages.  Per  Lord  President :  "  If  this  was  a  case  in  which 
the  occurrence  could  have  been  foreseen,  or  perhaps  more 
properly  speaking,  which  the  railway  company  were  bound  to 
have  foreseen  as  probable  or  at  least  possible,  then  I  think  there 
is  no  doubt  they  failed  to  take  the  necessary  precaution  to 
prevent  this  occurrence.  The  accident  could  have  been  pre- 
vented if  it  had  been  foreseen,  but  on  the  other  hand  I  am  equally 
clearly  of  opinion  that  it  was  not  an  occurrence  which  they 
were  bound  to  foresee  and  provide  against,  but  an  injury  arising 
from  a  wholly  unusual  and  unexpected  cause."  9  Feb.,  1878. 
Ralston  v.  Caledonian  Railway  Co,,  5  S.C.,  671. 

Ship— Affreightment. 

Held,  competent  to  prove  by  parole  that  the  terms  of  a  bill  of 
lading  were  varied  from  the  charter-party  with  the  express 
consent  of  the  consignees.  Per  Lord  Justice  Clerk  (Moncreiflf) : 
"  It  is  not  necessary  to  lay  down  any  general  rule  as  to  the  effect 
of  discrepancies  between  the  charter-party  and  the  bill  of  lading. 
But  I  should  be  disposed  to  say  that  in  matters  which  relate  to 
the  details  of  the  mode  in  which  the  contract  of  carriage  is  to  be 
performed,  the  charter-party  may  be  varied  by  the  bill  of  lading, 
although  the  substance  of  the  contract  of  affreightment  is  to  be 
looked  for  in  the  charter-party,  i  March,  1878.  Davidson  v. 
Bisset  and  Son,  5  S.C,  706. 

Ship— Salvage. 

Held,  that  an  action  for  salvage  was  competently  brought 
against  the  shipowners  for  salvage  of  the  cargo  as  well  as  of  the 
ship,  because  they  were  responsible  to  the  owners  of  the  cargo 
for  its  value,  and  the  salvors  had  saved  them  from  loss  to  that 
amount.  English  decisions  cited.  8  March,  1878.  Duncan  v. 
Dundee,  Perth  and  London  Shipping  Co.,  5  S.C,  742. 

Gun  License  Act,  1870— Babbits. 

Held,  that  a  farmer's  son,  whose  father  held  a  gun  license,  and, 
as  instructed  by  him,  shot  a  rabbit,  was  not  liable  in  the  penalty, 
because  the  tenant  had  right  to  protect  bis  crops  from  destruc- 
tive animals,  which  included  rabbits.  9  March,  1878.  Gosling 
V.  Brown,  5  S.C,  755. 
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Betention— Lien. 

Held,  that  calanderers  and  packers  in  Glasgow  have  by  usage 
of  trade  a  right  to  retain  goods  for  a  general  balance.  Per  Lord 
Gifford :  **  In  a  question  of  the  merchant  law,  when  any  point 
of  practice  or  any  rule  of  trade  is  established  in  the  law  of 
England,  especially  in  modem  times,  and  when  the  reason  of 
the  rule  is  the  same  in  both  parts  of  the  Island,  there  is  the 
very  strongest  presumption  that  the  practice  or  rule  will  prevail 
in  Scotland  unless  the  contrary  be  clearly  established."  Many 
English  cases  cited.  16  March,  1878.  Strong  v.  Philips  &  Co.., 
5  S.C,  770. 

Bailway—Prinoipal  and  Agent. 

Held,  that  a  station  master  had  no  authority  to  bind  a 
railway  company  to  pay  for  medical  attendance  upon  a  guard 
injured  on  the  railway  beyond  the  first  visit  for  which  he 
had  express  authority  from  the  company.  16  May,  1878. 
Montgomery  v.  North  British  Railway  Co,,  5  S.C,  796. 

Citation  of  Witness  Besident  in  England. 

Held,  that  a  party  was  entitled,  under  17  &  18  Vict.,  c.  34,  s.  i, 
to  a  warrant  to  compel  the  attendance  of  a  witness  who  at  the 
time  resided  in  England,  but  had  his  ordinary  residence  and 
estates  in  Scotland.  4  June,  1878.  Duke  of  Athole  v.  Alexander 
Robertson,  5  S.C,  845. 

Property— Bestriotion  on  Buildings. 

Held,  (i)  that  feuars  were  entitled  to  enforce  restrictions 
imposed  by  the  feu  contract ;  (2)  that  though  the  superior 
coiild  exact  double  feu  duty  for  contravention,  this  did  not 
confer  on  a  feuar  the  right  to  contravene ;  (3)  the  superior 
could  not  discharge  any  feuar  from  the  restrictions  without  the 
consent  of  the  other  feuars.  5  June,  1878.  Dalrymple  v.  Herdman, 
5  S.C,  847. 

Excise  Appeals— 7  &  8  Geo.  IV.,  c.  68. 

Held — I.  In  a  case  for  penalty  under  the  Gun  License  Act, 
an  appeal  to  Quarter  Sessions  must  be  taken  immediately. 
2.  That  a  case  from  Quarter  Sessions  could  not  be  stated  after 
the  cause  was  disposed  of;  costs  were  awarded  against  the 
Crown.  Per  Lord  Ormidale :  **  This  is  not  properly  a  criminal 
cause,  although  a  penalty  is  concluded  for.  It  is  of  the  nature 
of  an  Exchequer  suit,  and  in  all  Exchequer  causes,  there  can  be 
no  doubt  that  expenses  may  be  awarded  to  or  against  the 
Crown."    6  June,  1878.    Sumner  v.  Middleton,  5  S.C,  863. 
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(England,  Scotland,  and  Ireland.) 

AvisoN,  Thomas,  Esq.,  J. P.,  Solicitor,  Liverpool.  Admitted 
1832.    Aug,  20. 

Barber,  John,  Esq.,  Solicitor,  late  of  Bristol.    Aug.  7. 

Barlow,  Edmund,  Esq.,  Solicitor,  aged  71.  Admitted  1830- 
Aug.  9. 

Bayly,  Thomas  Davis,  of  Gray's  Inn,  Esq.,  Barrister-at-Law, 
and  a  Bencher,  aged  74.  Called  1836.  Bankruptcy  Com- 
missioner, 1838-43.    Aug,  20. 

Bell,  Sir  Sydney  Smith,  Kt.,  late  Chief  Justice  of  the  Cape, 
aged  74.  Educated  at  the  Universities  of  Edinburgh  and 
Glasgow ;  called.  Inner  Temple,  1839.  Puisne  Judge  at  the 
Cape,  1857 ;  Chief  Justice,  and  President  of  the  Legislative 
Council,  1868.    Knighted,  1869.     Retired  1874.    ^^P^'  ^3* 

Bindon,  Samuel  Henry,  Esq.,  Barrister-at-Law  (Irel.), 
a  County  Court  Judge  for  the  Colony  of  Victoria.  Called  1838. 
Settled  in  Victoria,  1855.  M.L.A.  1864  I  Minister  of  Justice, 
1866  ;  County  Court  Judge,  1866. 

Blair,  James  Kennedy,  of  Lincoln's  Inn,  Esq.,  Barrister-at- 
Law.  Educated  at  Belfast  and  the  University  of  Edinburgh. 
Called,  1835.  Was  for  some  years  Judge  of  the  Court  of  Record 
of  the  Hundred  of  Salford,  and  subsequently  of  the  Liverpool 
County  Court.     Oct.  i. 

Brackenridge,  George  Charles,  of  Ashfield  Park,  Co.  Tyrone, 
Esq.,  Barrister-at-Law  (Irel.),  aged  64.  Called  1839.  J«P*  ^^ 
counties  Fermanagh  and  Tyrone. 

Bray,  Reginald,  Esq.,  Solicitor,  aged  81.  Admitted  1818. 
J.P.  for  Surrey.     Sept.  9. 

Bullen,  William,  Esq.,  Solicitor  (Irel.),  and  of  the  Record 
Office,  London,  aged  82.     Aug.  29. 

Burton,  Edward  Frederick,  Esq.,  Solicitor  (of  the  firm  of 
Messrs.  Burton,  Yeates  and  Hart,  Solicitors  to  the  Hon.  Society 
of  the  Inner  Temple).     Admitted  1843.     July  11. 

Cheatle,  William  Bostock,  Esq.,  Solicitor,  Ashby-de-la- 
Zouch,  aged  43.     Admitted  1859.    Aug.  27. 

Clarke,  Arthur  Edward,  of  the  Inner  Temple,  Esq.,  Barrister- 
at-Law,  Acting  Solicitor-General  for  the  Straits  Settlements, 
aged  31.    Called  1871.    B.A.,  Trin.  Coll.,  Camb.    July  18. 
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Clbasby,  Hon.  Sir  Anthony,  late  a  Baron  of  the  Exchequer 
Division,  aged  74.  Called,  Inner  Temple,  1831.  M.A.,  Trin. 
Coll.,  Camb.  (third  Wrangler,  and  first  class  Classical  Tripos, 
1827).  Formerly  on  the  Northern  Circuit.  Q.C.  1861.  Baron 
of  the  Exchequer,  1868.     Retired,  Jan.,  1879.    Oct,  6. 

Croker,   Edward,    Esq.,    Solicitor   (Irel.)     Sept.  8. 

DuDLow,  John  Noble,  Esq.,  formerly  Solicitor,  West  Mailing, 
Kent,  aged  83.  For  many  years  one  of  the  Coroners  for  West 
Kent.     Aug.  11. 

Ellis,  Hercules,  of  the  King's  Inns,  Esq.,  Barrister-at-Law. 
Aug.  27. 

Fisher,  Robert  Alexander,  of  the  Middle  Temple,  Esq., 
Barrister-at-Law,  Judge  of  the  Bristol  County  Court.  Called 
1850.  Well  known  as  the  compiler  of  **  Fisher's  Digest."  Was 
Secretary  to  the  Judicature  Commission,  1872.  Appointed  to 
Bristol  in  1874.     Oct.  i. 

Francillon,  Francis,  Esq.,  Solicitor,  Banbury,  aged  88. 
Admitted  18 14.     Sept.  6. 

Gordon,  Right  Honble.  Edward  Strathearn,  Lord,  of 
Drumearn,  LL.D.,  Q.C,  one  of  the  Lords  of  Appeal,  aged  65. 
Educated  at  University  of  Edinburgh.  Called  to  the  Scottish 
Bar,  1835.  Sheriflf  of  Perthshire,  1858-66;  Solicitor-General  for 
Scotland,  1866-7;  Lord  Advocate,  1867-8,  and  1874-6;  M.P. 
(Conservative;  successively  for  Thetford,  1867-8,  and  for  the 
Universities  of  Glasgow  and  Aberdeen,  1869-76.  Lord  of 
Appeal,  and  created  Lord  Gordon,  1876.  Was  eldest  son  of 
late  Major  John  Gordon  (2nd  Queen's),  descended  from  the 
Gordons  of  Embo.     Aug.  21. 

Greenwood,  John  Beswicke,  of  Lincoln's  Inn,  Esq.,  Barrister- 
at-Law,  aged  83.  Called  1827.  Educated  at  Eton  and  Caius 
Coll.,  Camb.,  B.A.,  1818;  M.A.,  1821.  A  Magistrate,  Metro- 
politan Police  Courts,  1827-37  J  JP«  ^^^  D.L.  for  West  Riding, 
and  Chairman  of  W.R.  Quarter  Sessions.     Oct.  9. 

Griffin,  William,  of  the  King's  Inns,  Esq.,  Barrister-at- 
Law.    Aug.  19. 

Jerviswoode,  Lord  (Charles  Baillie-Hamilton),  aged  74. 
Second  son  of  late  George  Baillie-Hamilton,  of  Jerviswoode  and 
Mellerstain,  and  brother  of  the  late  Earl  of  Haddington.  Called 
to  the  Scottish  Bar  1830 ;  Advocate- Depute,  1844,  1846,  and 
1852  ;  Sheriff  of  Stirlingshire,  1853  ;  Solicitor- General  for  Scot- 
land, and  Lord  Advocate,  both  in  1858.  Was  for  a  short  period 
M.P.  for  Linlithgow.  Lord  of  Session  by  the  title  of  Jervis- 
woode,  1859  ;  a  Lord  Commissioner  of  Justiciary,   1862.     Re- 
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signed  1874.  Our  contemporary,  the  Scottish  Law  Magazine^ 
says  of  Lord  Jerviswoode  that  he  was  "  one  of  the  gentlest  and 
most  lovable  men  who  ever  graced  the  Scottish  Bench."    JtUy 

23- 
Kelly,  John,  Esq.,  Solicitor,  Plymouth,  aged  71.     Admitted 

1833.    Aug.  16. 

KiNDERSLEY,  Right  Houble.  Sir  Richard  Torin,  Knt.,  late 
Vice-Chancellor,  aged  87.  Eldest  son  of  the  late  Nathaniel 
Kindersley,  Esq.,  of  Sunninghill,  Berks.  Born  at  Madras. 
Educated  at  Haileybury  and  Trin.  Coll.,  Camb.  (Fourth 
Wrangler,  1814,  and  Fellow  of  his  College).  Called  to  the  Bar 
at  Lincoln's  Inn  in  1818  ;  K.C.  1835  ;  Master  in  Chancery,  1848  ; 
Vice-Chancellor  1851-66.     Oct.  22. 

Lefevre,  Sir  John  George  Shaw-,  K.C.B.,  some  time  Clerk  of 
the  Parliaments,  of  the  Inner  Temple,  Barrister-at-Law,  and  a 
Bencher,  aged  82.  Second  son  of  the  late  Charles  Shaw- 
Lefevre,  Esq.,  M.P.,  of  Heckfield,  Hants,  and  brother  to 
Viscount  Eversley,  formerly  Speaker  of  the  House  of  Commons. 
Educated  at  Eton,  and  Trin.  Coll.,  Camb.  (Senior  Wrangler,  1818, 
and  Fellow  of  his  College,  1819).  Called  1825,  and  practised  as 
a  conveyancer.  M.P.  (Liberal)  for  Petersfield  1832-34.  Under- 
Secretary  for  the  Colonies,  1833 ;  a  Poor  Law  Commissioner, 
1834;  Joi^t  Assistant-Secretary  to  the  Board  of  Trade,  1841 ; 
Deputy-Clerk  of  the  Parliaments,  1848;  Clerk  of  the  Parlia- 
ments, 1856-75.  Sir  John  also  gave  his  gratuitous  services 
as  Commissioner  on  Emigration,  Church  Estates,  Public 
Schools,  Civil  Service,  &c.  Hon.  D.C.L.,  Oxon.,  and  for  some 
time  Vice-Chancellor  of  the  University  of  London.  Married, 
in  1824,  Rachel  Emily,  daughter  of  the  late  Ichabod  Wright, 
Esq.,  of  Mapperley,  Notts,  by  whom  he  has  left  a  son,  George 
John  Shaw-Lefevre,  M.P.  for  Reading.     Aug.  20. 

Long,  George,  of  the  Inner  Temple,  Esq.,  Barrister-at-Law, 
aged  78.  Called  1837.  M.A.,  Trin.  Coll.,  Camb.  (Chancellor's 
Medallist,  1822,  and  Fellow  of  his  College).  For  some  years 
Professor  in  the  University  of  Virginia,  U.S.A. ;  subsequently 
Editor  of  the  **  Quarterly  Journal  of  Education  ;  **  Professor  of 
Greek  and  Latin  in  the  University  of  London,  1835 ;  and 
Reader  on  Civil  Law  and  Jurisprudence  at  the  Middle  Temple; 
Author  of  a  **  History  of  France  and  its  Revolutions,"  the  **  Civil 
Wars  of  Rome,"  "  Two  Discourses  on  Roman  Law,  delivered 
in  the  Middle  Temple  Hall,"  &c.,  &c.     Aug.  10. 

LoNGMORE,  Philip,  Esq.,  Solicitor,  Hertford,  aged  79. 
Admitted  1821.    July  18, 
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LucKy  Charles  Thomas,  of  Lincoln's  Inn,  Esq.,  Barrister-at- 
Law,  aged  43.  M.A.,  Exeter  Coll.,  Oxon.  Called  1864. 
July  31. 

Mander,  James  Charles,  of  the  Middle  Temple,  Esq., 
Barrister-at-Law.    Called  1854.    ^^S'  26. 

Moxp,  James,  Esq.,  formerly  of  South  Square,  Gray's  Inn, 
Solicitor,  aged  85.     Oct.  3. 

Nolan,  Daniel,  Esq.,  Solicitor  (Irel.),  aged  80.     Oct,  15. 

O'Callaghan,  Daniel,  Esq.,  Solicitor  (Irel.)    Aug.  13. 

Ornsby,  Henry  William,  Esq.,  Solicitor,  Darlington.  Ad- 
mitted 1838.     Oct.  17. 

Orr,  Alexander  Douglas,  of  Lincoln's  Inn,  Esq.,  Barrister- 
at-Law,  aged  31.  Called  1873.  B.A.,  St.  John's  Coll.,  Camb. 
July  9. 

Persse,  Richard  Dudley,  of  the  King's  Inns,  Esq.,  Barrister- 
at-Law,  aged  44.  Called  1858.  B.A.,  Trin.  Coll.,  Dublin. 
Until  lately  Recorder  of  Galway.     Sept.  8. 

Plunkett,  George,  Esq.,  Solicitor  (Irel.)  Admitted  1850. 
Oct.  7. 

Pritchard,  Thomas  Sirrell,  of  the  Inner  Temple,  Esq.,  Bar- 
rister-at-Law, aged  44.  Called  1858.  M.A.,  B.N.C.,  Oxon. 
Recorder  of  Wenlock,  1871.  Author  of  a  "  Handybook  on  the 
Law  of  Executors,'*  the  **  Law  Journal  Reports  in  the  Court  of 
Crown  Cases  Reserved,*'  &c.    Aug.  8. 

Purcell,  Tobias  John,  Esq.,  Solicitor  (Irel.)    Oct.  9. 

Regan,  Michael,  Esq.,  Solicitor  (Irel.),  aged  61.    Aug.  28. 

Roe,  George,  Esq.,  Solicitor  (Irel.)    Sep.  2. 

Rutherford,  William  Oliver-,  of  Edgerston,  Roxburghshire, 
Esq.,  Advocate  (Scot.),  aged  98.  Called,  1803.  J*P'  ^^^  D.L. 
for  Roxburghshire,  and  for  sixty-one  years  (1807-1868)  Sheriflf  of 
that  coimty.  Down  to  1875  ^^  continued  to  act  as  Con- 
vener of  the  county,  an  office  which  he  had  held  since  181 1. 
Sept.  27. 

Sidney,  Frederick  John,  of  the  King's  Inns,  Esq.,  Barrister-at- 
Law.    Sept.  23. 

Smith,  John  Money,  Esq.,  SoHcitor,  Birstall,  aged  49.  Ad- 
mitted 1 86 1.     Sept.  29. 

Snowe,  Joseph,  Esq.,  Barrister-at-Law,  aged  74.    Sept.  8. 

Spooner,  Isaac,  of  Wightwick,  Staflfordshire,  and  of  Lincoln's 
Inn,  Esq.,  Barrister-at-Law,  late  Stipendiary  Magistrate  for 
South  Staflfordshire,  aged  68.  Called  1837.  M.A.,  Caius  Coll., 
Camb.     Sept.  16. 

Stephen,  Sir  George,  Q.C.,  of  Gray's  Inn,  aged  84.    Called 
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1849.  Educated  at  Magdalen  Coll.,  Camb. ;  originally  practised 
as  a  Solicitor  ;  youngest  son  of  late  James  Stephen,  Esq.,  M.P., 
Master  in  Chancery,  and  uncle  of  the  present  Mr,  Justice 
Stephen.  Settled  in  Melbourne,  Victoria,  in  1855.  Author  of 
**  Principles  of  Commerce  and  Commercial  Law,"  &c. 

Sterling,  Paul  Ivy,  Esq.,  Barrister-at-Law  (Irel.),  late  Judge 
of  the  Supreme  Court,  Ceylon,  aged  74.  Called  1829.  Attorney- 
General  in  China,  1843 ;  Puisne  Judge  of  Supreme  Court, 
Ceylon,  1855-63.    Aug.  23. 

Straughan,  Ralph,  Esq.,  Solicitor,  aged  31.  Admitted  1867. 
Ssft.  6.  • 

SwANSTON,  Clement  Tudway,  of  Cosham  Park,  Hants,  and  of 
Lincoln's  Inn,  Esq.,  Q.C.,  and  a  Bencher,  aged  47.  M.A., 
Trin.  Coll.,  Camb.     Called  1856,  Q.C.  1868.     Sept.  22. 

Trotman,  William  Charles,  Esq.,  Solicitor,  Calcutta,  aged  45. 
Sept.  3. 

Turner,  Frederick,  Esq.,  Solicitor,  aged  64.  Admitted  1837, 
Sept.  18. 

Walford,  Francis  Joseph  Gourdez,  of  Lincoln's  Inn,  Esq., 
Barrister-at-Law.     Called  1833.     ^^P^*  ^« 

Weston,  Ambrose,  formerly  of  Lincoln's  Inn,  Esq.,  Barrister- 
at-Law,  aged  81.     Sept.  10. 

Whishaw,  James,  of  Gray's  Inn,  Esq.,  Barrister-at-Law,  and 
a  Bencher,  aged  71.  Called  1832:  Author  of  a  **  Synopsis  of 
the  Bar,"  and  of  a  "  New  Law  Dictionary."  Formerly  a  Com- 
missioner of  Inquiry  into  Public  Charities.     Sept.  11. 

Wrey,  Sir  Bourchier  Balk,  Bart.,  of  Tawstock  Court,  Devon- 
shire, and  of  Lincoln's  Inn,  Barrister-at-Law,  aged  90.  Called 
1 815.  Eldest  son  of  the  late  Sir  Bourchier  Wray,  seventh 
Baronet.  His  successor  in  the  Baronetcy  is  his  half  brother, 
the  Rev.  Sir  Henry  Bourchier  Wray,  rector  of  Tawstock. 
Sept.  II. 
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Commmtaries  upon  International  L  aw.  By  Right  Hon.  Si  R  Robert 
Phillimore,  Judge  of  the  High  Court  of  Admiralty.  Third 
Edition,  Vol.  I.     Butterworths.     1879. 

This  standard  work  on  the  Jus  inter  Gentes  of  the  modem 
world,  occupies  a  position  of  its  own  among  the  various  excellent 
Treatises  which  the  increasing  importance  of  International 
Law  has  called  forth,  not  only  in  Europe,  but  in  the  United 
States  and  among  the  South  American  Republics.  Sir  Robert 
Phillimore*s  book  is,  as  he  rightly  designates  it,  the  work  of  a 
Commentator  on  the  Law  of  Nations ;  the  work  of  one  who 
brings  the  results  of  a  life-long  study  of  the  Principles  of  Justice 
embodied  in  the  Civil  Law  to  bear  upon  the  infinite  complexities 
that  arise  in  the  relations  between  modem  States.  The  success 
with  which  the  learned  Judge  has  carried  out  this  conception 
of  his  functions  is  best  witnessed  to  by  the  several  editions  of 
his  voluminous  and  exhaustive  Commentaries,  The  issue  now 
before  us  shows  its  author  keenly  alive  to  the  march  of  events  in 
the  Political  and  Juridical  world,  as  affecting  the  progress  of 
his  favourite  study.  Nobody,  indeed,  who  heard  the  Inaugural 
Address  dehvered  by  Sir  Robert  Phillimore,  as  President 
of  the  recent  London  Conference  of  the  Association  for  the 
Reform  and  Codification  of  the  Law  of  Nations,  could  have 
failed  to  note  the  depth  and  the  earnestness  with  which 
the  speaker's  convictions  were  expressed,  or  to  mark  his 
realisation  of  the  points  on  which  reforms  are  most  urgently 
called  for  in  International  Law.  The  same  depth  of 
conviction,  and  the  same  sensibility  to  the  need  for  reform, 
wherever  it  exists,  characterise  the  new  edition  of  Phillimore' s 
Commentaries,  and  would  alone  give  them  a  claim  to  the 
serious  consideration  of  every  Jurist,  even  were  not  the  reputa- 
tion of  the  book  on  other  grounds  so  long  and  so  firmly 
established.  The  present  volume  (Vol.  I.)  contains  much 
matter  pertinent  to  the  times.  It  discusses  such  questions  of 
the  day  as  Marriage,  Extradition,  Exterritoriality  of  Christians 
in  the  Levant,  the  Relations  between  Christian  and  Moham- 
medan States,  and  numerous  other  subjects  which  are  continually 
coming  before  the  Courts  and  before  Parliament.     It  would  be 
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difficult  to  exaggerate  the  importance  of  most  of  these  topics. 
And  that  they  should  be  discussed  with  the  breadth  of  view  and 
judicial  calmness  of  the  author  of  the  Commentaries  cannot  but 
be  a  great  help  towards  the  solution  of  these  problems.    Cases 
like  SoUomayor  v.  De  Barros  and  Nibpyet  v.  Nihoyet  have  probably 
done  much  to  arouse  public  interest  on  some  at  least  of  these 
points.     In  his  Inaugural  Address  at  the  Guildhall,  Sir  Robert 
Phillimore  very  plainly  intimated  his  views  on  the  marriage 
question  as  a  crux  in  International  Law.     It  is  to  be  hoped  that 
his  words  will  not  be  forgotten,  and  that  his  recommendations 
will   be   duly  taken  into  consideration.     The  historical  intro- 
duction prefixed  to  the  opening  volume  of  the  Commentaries 
embodies  a  brief  but  interesting  sketch  of  the  **  catena  aurea  "  of 
English  civilians,  canying  it  through  the  Middle  Ages,  as  far 
down  as  Lord  Mansfield  and  Lord  Stowell,  and  including  a  note 
on  the  honours  which  have  recently  been  paid  by  England  to  the 
memory  of  Albericus  Gentilis.     That  great  civilian  and  father 
of  the  modem  Jus  Gentium  has  been  the  subject  of  such  able 
treatment  in  the  pages  of  this  Review  at  the  hands  of  Sir  Travers 
Twiss  {Law  Magazine  and  Review^  No.  CCXXVII.,  February, 
1878,  "  Albericus  Gentilis  and  the  Right  of  War,*'),  that  we  need 
only  here  record  our  entire  harmony  with  Sir  Robert  Phillimore's 
labour  of  love  in    bringing  about  the   public  recognition  by 
Englishmen  of  what  they  owe  to  the  exile  of  Sanginesio.    On 
one  or  two  small  points  of  typography  we  fear  Sir  Robert  has 
not  succeeded  in  getting  the  printer  to  obey  his  behests.     In  hi^ 
interesting  extract  from  the  speech  of  Count  Cavour  in  the 
Sardinian  Parliament,  6th  February,  1855,  the  omission  of  the 
verb  "  fosse  **  after  **  russo,*  and  before  **  nelle  mani  *'  (Com- 
mentaries, p.  708,  line  18  from  top),  makes  the  whole  sentence 
grammatically  unintelligible,  to  an  extent  which  must  be  dis- 
tressing to  the  well-known  scholarship  of  Sir  Robert  Phillimore, 
as  must  also  be  the  printing  of  "  dira  "  for  **  diri,'*  seven  lines 
further  down.    These,  of  coiu-se,  are  merely  examples  of  the 
difficulty  which,  by  sad  experience,  most  of  us  know  attends 
upon  the  printing  of  extracts  from  foreign  authors  in  an  English 
work.     It  is  a  more  serious  matter  that  the  text  from  which  Sir 
Robert  cites  Count  Cavour's  memorable  speech  seems  to  differ 
somewhat  from  that  given  in  the  volume  of  his  Parliamentary 
speeches  edited  by  Artom  and  Blanc  (//  Conte  di  Cavour  in  Parla- 
mento,   Firenze.    Barbera.     1868),  with  which  we  have  compared 
it.     That  volume  contains  the  textus  receptus  of  the  great  Italian 
Premier's  speeches,  taken  from  the  official  records  of  the  Sar- 
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dinian  Parliament.  One  diflFerence  which  we  think  it  pertinent  to 
note  is  that  while  Sir  Robert,  at  the  top  of  p.  708,  only  gives  a 
composite  expression  **  materiale  interesse  politico,**  as  indi- 
cating the  motive  power  of  Cavour*s  policy,  Artom  and  Blanc 
(op.  cit.  p.  245),  in  the  same  sentence,  give  two  distinct  motives ; 
"  interesse  materiale,  interesse  politico."  This  appears  to  us  a 
distinction  not  without  a  diflference,  as  indicating  that  there  were 
two  separate  sources  of  policy,  the  material  and  the  political. 
What  was  the  nature  of  the  material  interests,  Cavour  explained 
lucidly  to  the  Senate,  when  he  cited  the  Statistics  of  Levantine 
Commerce  to  show  that  the  third  place  among  the  shipping  that 
passed  the  Bosphorus  belonged  to  vessels  under  the  Sardinian 
flag.  We  mention  these  points  because  we  feel  sure  that  a 
Publicist  of  such  high  repute  as  Sir  Robert  Phillimore  must 
desire  to  make  his  representation  of  the  views  of  a  great 
European  statesman  as  accurate  as  possible,  and  in  every  point 
worthy  of  the  far-reaching  celebrity  so  deservedly  enjoyed  by 
his  **  Commentaries  upon  International  Law."  We  shall  look 
forward  with  keen  interest  to  the  advent  of  the  succeeding 
volumes  of  this  master- work. 


Foreign  Judgments:  Their  Effect  in  the  English  Courts.  By 
Francis  Taylor  Piggott,  M.A.,  LL.M.,  Barrister-at-Law. 
Stevens  &  Sons.     1879. 

We  have  already,  in  our  August  number,  made  some 
remarks  upon  Mr.  Piggott*s  Treatise,  and  commended  it  as  a 
timely  and  useful  work.  We  shall  therefore  only  speak  here  of 
points  in  it  which  we  could  not  touch  upon  in  an  article  dealing 
with  another  portion  of  his  subject.  Mr.  Piggott's  mind  is  cast 
in  a  somewhat  severely  mathematical  mould,  and  he  several 
times  throws  his  contentions  into  algebraic  formulae.  He  writes 
very  much  under  the  influence  of  the  reasonings  employed  by  an 
eminent  Lord  of  Appeal,  Lord  Blackburn,  the  force  and  bearings 
of  which  he  very  properly  takes  much  pains  to  set  out.  He  is 
not  altogether  satisfied  with  either  of  the  alternative  doctrines 
usually  given  as  the  basis  for  recognition  of  Foreign  Judgments. 
For  Mr.  Piggott,  the  doctrine  of  Comity  alone  is  too  weak,  and 
the  doctrine  of  Obligation  alone  is  too  strong.  He  therefore 
compounds  a  third  view,  which  we  may  perhaps  call  '*  Obliga- 
tion tempered  by  Comity,'*  and  this  is  the  one  which  he  thinks 
destined  ultimately  to  prevail,  a  point  upon  which  we  do  not 
here  express  any  opinion.     We  do  not  quite  understand  what 
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Law  Mr.  Piggott,  writing  in  1879,  alludes  to,  when,  on  page  79, 
he  cites,  in  the  present  tense,  the  Practice  of  the  "  Sardinian  and 
Papal  States."  We  had  thought  that,  as  a  matter  of  European 
Public  Law,  the  •*  Papal  States  "  had  ceased  to  exist,  and  the 
"  Sardinian  State  "  been  merged  in  the  Kingdom  of  Italy,  as 
far  back  as  1870.  Mr.  Piggott  writes  under  strong  conviction, 
but  he  is  always  careful  to  rest  his  arguments  on  authority,  and 
thereby  adds  considerably  to  the  value  of  his  handy  volume. 


Traits  Elementaire  des  Successions  en  Droit  RonuUn.  Par  Alphonse 
RiviER,  Professeur  k  1' University  de  Bruxelles,  &c.  Bruxelles  : 
Mayolez.     1878. 

The  teaching  of  Roman  Law,  which  we  have  always  advocated 
for  the  education  of  the  English  Bar  in  the  principles  of  Juris- 
prudence, appears  from  the  work  now  before  us  to  be  carried  to 
a  high  pitch  in  the  Universities  of  Belgium.  It  is  not  perhaps 
suflSciently  remembered  in  England  that  there  has  long  been  a 
distinguished  School  of  Roman  Jurists  in  Belgium.  We  are  too 
apt  to  think  of  that  country  as  entirely  the  creation  of  Modem 
International  Policy,  and  to  forget  that  it  has  a  continuity  with 
the  past  as  truly  as  any  other  country  which  formed  part  of  the 
Orbis  Romanus  alike  of  the  Flavian  and  of  the  Karling.  We 
welcome  M.  Rivier's  book  with  all  the  greater  pleasure  that  its 
perusal  would  alone  amply  suffice  to  prove  the  existence,  and 
the  energising  existence,  of  a  living  School  of  Roman 
**  Prudentes  *'  in  Belgium.  And  there  is  an  additional  reason 
for  our  setting  a  high  value  on  the  publication  of  such  a  book 
by  Professor  Rivier,  in  that  it  is  a  testimony  to  the  world  of  the 
"  Pontes  Juris  "  from  which  its  learned  author  derives  that 
scientific  Jurisprudence  which  is  so  eminently  a  requisite  for 
the  due  performance  of  his  arduous  labours  as  General  Secretary 
of  the  Institute  of  International  Law.  For  it  is  manifest  that 
the  only  source  to  which  we  can  resort  for  the  Principles 
which  should  guide  the  intercourse  of  Nations,  is  the  Juris- 
prudence to  which  M.  Rivier  has  devoted  so  much  time  and 
thought,  and  in  which  he  is  so  carefully  training  the  future 
Senators,  Statesmen,  Diplomatists,  and  Advocates  of  the 
Belgian  Land.  We  are  glad  to  note  that  Professor  Rivier's 
illustrations  of  his  Texts  are,  at  times,  drawn  from  the  general 
Classics,  as  well  as  from  the  distinctively  legal  writers.  Thus, 
at  p.  105,  we  find  him  citing  Pliny's  Epistles  alongside  of  Ulpian 
and   Gains.     This  is  a  very  excellent  plan   for  the  Honour 
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student ;  and  we  may  as  well  say  at  once  that  whatever  the 
particular  designations  of  students  may  be  in  Belgium,  in  our 
own  Universities,  and  Inns  of  Court,  such  a  book  as  this  would 
only  be  read  by  those  **  qui  honores  ambiunt."  To  such 
we  strongly  commend  it.  In  its  pages  they  will  follow 
the  Praetor's  gradual  advances,  at  one  time  *^  adjuvandi"  at 
another  time  ^^ suppiendi  Juris  CivUis  gratia;^*  they  will  be 
guided  not  only  to  the  consideration  of  the  light  thrown  upon 
Roman  Law  by  the  purely  classical  writers,  but  also  to  that 
afforded  by  the  best  modem  authorities ;  and  they  will  find 
in  Professor  Rivier,  not,  indeed,  a  writer  of  "  Roman  Law  made 
Easy,"  but  a  master,  the  very  diflSculties  of  whose  style  will 
keep  their  attention  always  on  the  alert. 


A  Treatise  on  the  Law  of  Property  in  Intellectual  Productions  in 
Great  Britain  and  the  United  States.  By  Eaton  S.  Drone. 
Boston  :  Little,  Brown  &  Co.  London  :  Sampson  Low  &  Co. 
1879. 

We  have  here  a  remarkable  sign  of  the  times,  and  of  that 
growth  of  American  feeling  in  favour  of  Copyright  to  which  we 
have  alluded  elsewhere  in  the  current  number  of  this  Review. 
Mr.  Drone  has  devoted  what,  from  our  own  experience  in  the 
study  of  the  subject,  we  know  must  have  been  very  considerable 
labour,  to  the  elucidation  of  a  most  difiScult  branch  of  Law,  and 
he  has  succeeded  in  producing  a  volume  which  deserves  to  be 
esteemed  a  standard  work  of  reference.  We  should  have  been 
glad,  indeed,  if  Mr.  Drone  had  gone  a  step  further,  and  given 
us,  at  least  by  way  of  Excursus  or  Appendix,  a  brief  epitome  of 
his  personal  views  on  the  Amendments  most  urgently  required 
in  the  Law  of  Cop)^ight.  Perhaps  he  may  see  his  way  to  this 
in  a  future  edition.  We  are  the  more  anxious  to  set  forth  the 
real  merits  of  the  present  work  because  we  cannot  claim  its 
author  as  on  our  own  side.  It  appears  to  us  that,  as  not  un- 
frequently  happens  in  such  cases,  there  has  been  in  the  United 
States  a  strong  reaction  on  the  question  of  Copyright,  which 
has  driven  many  thinkers  to  the  conclusion  that  Perpetuity  is 
the  only  solution  of  the  problem.  To  this  school,  apparently, 
belongs  Mr.  Eaton  Drone,  and  we  are  sorry  for  it,  because  we  do 
not  think  there  can  be  any  practical  issue  to  their  views.  We  do 
not  for  a  moment  believe  that  either  our  Parliament  or  Congress 
will  give  a  legislative  sanction  to  Perpetuity,  and  we  would  there- 
fore, if  only  on  that  ground,  lurge  the  followers  of  this  school  to 
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try  and  content  themselves,  like  the  Spaniards,  with  something 
short  of  "  in  sacula  saculorum"  Mr.  Drone  has  studied  his 
subject  in  the  light  of  the  most  recent  authorities,  and  he  has 
culled  the  pith  of  the  latest  International  Conferences  which 
had  been  held  in  Europe  to  the  date  of  his  going  to  press.  He 
has,  naturally  enough,  quoted  in  his  own  favour  the  enunciation 
of  the  doctrine  of  Perpetuity  by  the  Paris  Literary  Congress  of 
1878.  But  he  has  not,  so  far  as  we  can  trace,  noticed  the  cir- 
cumstance that  the  country  which,  alone  among  European 
States,  has  openly  declared  in  favour  of  Perpetuity,  viz.,  Spain, 
has  found  it  practically  necessary  to  limit  itself  to  the  expression 
of  a  desire,  and  to  make  its  Legislation  cover  no  more  than 
eighty  years  beyond  the  author's  life.  And  even  so  it  goes 
further  than  all  its  fellows.  We  do  not  like  Mr.  Drone's  word 
"  Play-right,"  for  Dramatic  Copyright ;  but  that  is  a  very  small 
matter  compared  with  the  pleasure  we  experience  in  receiving 
from  the  United  States  such  a  valuable  contribution  to  the 
literatiure  of  International  Copyright. 


A  Treatise  on  the  Rules  which  govern  the  Construction  and  Effect  of 
Statutory  Law.  By  Henry  Hardcastle,  of  the  Inner  Temple, 
Esq.,  Barrister-at-Law.     Stevens  and  Haynes.     1879. 

There  are  various  modes  of  taking  in  hand  such  a  topic  as 
that  which  forms  the  subject  of  the  volume  before  us.  The 
method  chosen  by  Mr.  Hardcastle  is  quite  different  from  that 
adopted  by  Sir  P.  Benson  Maxwell,  which  has  already  been 
fully  described  in  these  pages  {Law  Magazine  and  Review^ 
No.  CCXVIL,  August,  1875).  Mr.  Hardcastle  has  had  the 
moral  coiurage  to  **  efface  *'  himself  as  much  as  possible,  and 
make  the  Judges  speak,  citing  their  dicta  and  their  decisions 
wherever  he  can.  The  frequency  of  these  citations  has,  in 
some  places,  caused  a  certain  iteration,  as  for  instance  where 
our  author  twice  quotes  the  well-known  words  of  the  Lord  Chief 
Justice  of  England,  describing  his  sensations  of  dread  on 
approaching  the  interpretation  of  an  Act  of  Parliament,  which 
are  given  both  in  a  note  on  p.  7,  and  subsequently  in  the  text 
on  p.  12.  The  value,  however,  of  such  testimony,  coming  from 
60  high  a  quarter,  may  plead  some  excuse  for  this  repetition. 
The  difficulty  of  obtaining  fairly  intelligible  Acts  of  Parliament 
is  surely  one  which  ought  to  be  faced,  and  successfully  grappled 
with.  The  Parliamentary  Counsel  has  laid  down  a  most 
elaborate  scheme  of  rules  for  the  guidance  of  draftsmen^  and 
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yet  we  seem  little,  if  at  all,  nearer  the  consummation  which 
our  most  eminent  Judges  and  Parliamentary  Draftsmen  alike 
desire,  viz.,  plainly  drawn  and  grammatically  lucid  Acts. 
Until  that  goal  is  attained,  the  more  works  we  can  have  that 
shed  light  on  the  dark  and  tangled  path  of  the  Statute  Law 
the  better  shall  we  be  prepared  for  our  future  happiness.  And 
a  book  such  as  Mr.  Hardcastle  has  given  us,  will  in  the  mean- 
while help  to  smoothe  the  practitioner's  path  by  shewing  him 
what  have  been  the  various  courses  adopted  by  diflferent  judicial 
minds  in  dealing  with  the  very  difficult  problem  of  the  inter- 
pretation of  Statutes.  We  must  say  we  diflfer  from  Mr.  Hard- 
castle as  to  the  propriety  of  his  raking  up  the  smouldering 
embers  of  a  somewhat  bitter  political  controversy,  in  drawing 
fresh  attention  to  the  circumstances  of  Sir  Robert  Collier's 
appointment  as  a  member  of  the  Judicial  Committee.  He 
might,  we  should  think,  have  found  less  exciting  instances  of 
what  he  calls  "  successful  evasion,'*  if  it  was  necessary  for  him 
to  give  any  instances  at  all,  which  is  quite  open  to  question. 
We  should  be  doing  less  than  justice,  however,  to  the  useful- 
ness of  Mr.  Hardcastle's  book  if  we  did  not  point  out  a  valuable 
special  feature,  consisting  of  an  Appendix  devoted  to  the  collec- 
tion of  a  list  of  words  which  have  been  Judicially  or  Statutably 
explained,  with  references  to  the  cases  in  which  they  were  so 
explained.  We  believe  this  is  a  feature  peculiar  to  Mr.  Hard- 
castle's  Treatise,  and  it  is  one  which  cannot  fail  to  commend  it 
to  the  Profession.  We  sincerely  hope  that  this  useful  volume 
will  meet  with  attentive  perusal,  and  that  it  may  stir  up  the 
legal  members  of  both  Houses  to  consider  the  suggestion  made 
by  Lord  O'Hagan,  as  mentioned  at  p.  13,  and  see  whether  by 
means  of  a  special  Revising  Department,  or  by  some  other 
means,  if  any  better  can  be  found,  it  may  not  be  possible  to  get 
our  Bills  put  into  •*  intelligible  and  working  order  "  before  they 
pass  into  Statutes. 


A  Digest  of  Cases  in  the  Law  of  Trade  Mark,  Trade  Name,  Trade 
Secret,  Goodwill,  &c.  By  Lewis  Boyd  Sebastian,  B.C.L.,  M.A., 
Barrister-at-Law.     Stevens  and  Sons.     1879. 

Mr,  Sebastian  is  already  so  well  known  for  the  good  service 
he  has  done  in  elucidating  the  Law  of  Trade  Marks  that  it  is 
scarcely  necessary  for  us  to  do  more  than  call  attention  to  his 
new  work,  which  forms  a  most  useful  companion  to  the  former 
one*     The  method  adopted  in  the  present  volume,  viz.,  the 
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chronological  arrangement  of  cases,  has  the  advantage  of  at 
once  giving  a  historical  conspectus  of  the  Law  on  the  subject, 
and  enabling  the  practitioner  readily  to  draw  from  the  date 
of  a  case  some  conclusion  as  to  its  probable  value  for  citation. 
We  must  protest,  however,  that  but  for  the  insertion  of  the  vague 
clause  "  &c/'  in  his  title-page,  we  should  have  held  that  there 
was  no  proper  place  in  Mr.  Sebastian's  book  for  such  cases  as 
Gee  V.  Pritchard  [Injunction  to  restrain  publication  of  private 
letters] ,  Constable  S'  Co.  v.  Brewster  [Interdict  of  Court  of  Session 
to  restrain  publication  of  a  Journal  on  account  of  similarity  of 
title],  and  Snowden  y.  Noah  [Injunction  refused] ,  with  Archbold 
V.  Sweet  [action  for  damages  by  author  for  injury  to  reputation 
by  publication  of  an  inaccurate  edition  of  his  book] .  Several 
of  these  are  Copyright  cases ;  Gee  v.  Pritchard  seems  strictly 
to  belong  to  the  Law  of  Libel ;  and  not  one  of  those  we  have 
here  named  appears  to  us  properly  a  Trade  Mark  case.  Great 
is  the  power  of  "  Etcetera  /  " 


La  Table  de  Bronze  d'Aljustrel.  Etude  sur  T Administration  des 
Mines  au  i*'  Sifecle  de  Notre  !fcre.  Par  Jacques  Flach,  Avocat 
k  la  Cour  d'Appel  de  Paris,  Professeur  k  I'Ecole  des  Sciences 
Politiques.     Paris.     J-rarose.     1879. 

In  this  work,  which  originally  appeared  in  the  pages  of  our  able 
Paris  contemporary,  the  **  Nouvelle  Revue  Historique  de  Droit," 
M.  Flach  sustains  with  great  distinction  the  high  character  for 
learning  that  forms  no  small  part  of  the  inheritance  of  the 
Review  of  which  he  is  one  of  the  editors.  The  subject  of  his 
researches  and  discussions,  Juridical  Epigraphy,  is  one  of  those 
special  subjects  which  receive  far  greater  attention  on  the 
Continent  than  amongst  ourselves.  Still  we  are  able  in  this 
particular  case  to  record  the  fact  that  the  Table  of  Aljustrel 
had  not  escaped  the  notice  of  the  Royal  Society  of  Literature, 
whose  attention  was  lately  called  to  it  in  the  course  of  a 
Paper  on  **  The  Wax  Tablets  of  Pompeii  and  the  Bronze  Table 
of  Aljustrel,"  by  Mr.  C.  H.  E.  Carmichael,  M.A.,  Oxon.,  and  of 
the  Inner  Temple.  The  language  of  the  Table  is  of  consider- 
able difficulty  from  its  rustic  character,  and  its  mixture  of 
archaic  and  modem  forms,  such  as  might  be  expected  in  a 
period  of  transition,  and  in  a  very  remote  comer  of  the  Empire. 
Some  of  the  expressions  defy  even  M.  Flach*s  acumen,  and 
really  when  we  read  of  **  locis  ubertumbis  '*  we  are  not  sur- 
prised that  the  learned  Editor  of  the  Table  should  leave  the 
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interpretation  to  the  agency  of  time,  and  the  discovery  of  other 
inscriptions  which  may  throw  a  fuller  light  on  the  Provincial 
Latinity  of  the  first  Century  of  our  Era.  M.  Flach  gives  proof 
of  very  wide  reading,  and  of  sound  and  moderate  judgment. 
His  treatment  of  the  "  Lex  Metalli  Vipascensis  "  affords  us  an 
interesting  glimpse  of  Law  and  Society  in  a  Mining  Settlement 
of  the  Iberian  Peninsula,  where  **  Great  Rome  ''  managed  every- 
thing, and  ordered  every  detail  of  life,  from  the  broad  general 
outlines  of  the  powers  of  the  **  Procurator  Metallorum"  down 
to  the  hours  for  bathing,  and  the  ordering  of  the  exercise  of 
their  trade  by  the  shoemaker  and  barber  of  the  **  Metallum.'* 
All  occupations  and  trades  plied  within  the  jurisdiction  of 
Vipasca  were  farmed  out,  and  none  could  be  plied  except 
under  the  regulations  of  the  *•  Lex  Metalli."  M.  Flach's  essay, 
the  value  of  which  is  heightened  by  a  careful  and  at  the  same 
time  really  elegant  reproduction  of  the  Table  of  Aljustrel,  is 
deserving  of  study  by  all  who  would  understand  the  working  of 
the  Roman  Administration  of  the  Provinces  under  the  Flavian 
Emperors. 


The  Doctrines  of  the  Law  of  Contracts  in  their  Principal  Outlines ; 
Stated^  Illustrated,  and  Condensed,  By  Joel  Prentis  Bishop.  St 
Louis  :  Soule,  Thomas,  and  Wentworth.     1878. 

Mr.  Bishop,  who  is  known  in  the  United  States  as  the 
author  of  several  compendious  treatises  on  other  branches  of 
Law,  states  in  his  preface  that  the  book  now  under  con- 
sideration is  the  "outgrowth  of  a  plan  to  collect  in  simple 
and  compact  language,  and  arrange  in  an  order  of  his  own, 
the  essential  doctrines  of  the  Law  of  Contracts,  referring  merely 
to  the  larger  books,  which  the  reader  was  expected  to  consult, 
for  illustrations  and  the  adjudged  cases.**  In  the  course  of  his 
work  he  found,  however,  objections  to  this  plan,  which  deter- 
mined him  to  append  to  the  text  notes,  giving  sometimes  brief 
illustrations,  but  generally  consisting  of  references  to  cases 
decided  in  the  English  and  American  Courts.  Of  the  number 
of  these  references  some  idea  will  be  formed  from  the  fact  that 
while  the  text  and  notes  extend  over  286  octavo  pages  in  fairly 
large  type,  the  index  to  the  cases  cited  extends  over  no  less 
than  53  pages,  with  double  columns,  containing  on  an  average 
about  45  cases  per  column.  A  single  proposition  is  sometimes 
supported  by  the  citation  of  more  than  a  score  of  cases,  by  far 
the  majority  of  which  are  taken  from  the  reports  of  the  States* 
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Courts.  The  method  of  arrangement  of  this  book  is  sensible, 
and  well  adapted  both  for  purposes  of  reference  and  of  present- 
ing a  connected  view  of  the  subject.  At  the  end  of  every 
chapter  the  principles  which  have  been  therein  laid  down  are 
re-stated  in  the  most  concise  manner  possible.  The  style  is 
terse  and  vigorous,  but  to  an  English  lawyer  some  of  the  pro- 
positions appear  to  be  enunciated  with  perhaps  too  great  an 
absence  of  qualification.  Altogether  we  do  not  doubt  that  the 
book  will  prove  useful  to  the  American  student  and  practitioner, 
but  on  this  side  of  the  Atlantic  we  do  not  think  it  likely  to 
obtain  any  very  extended  reputation.  It  will  be  mainly  interest- 
ing and  useful  to  students  of  Comparative  Jurisprudence  and  to 
such  lawyers  as  have  a  clientele  directly  interested  in  American 
undertakings. 


How  to  Codify  the  Law  of  England.  Part  III.  of  An  Essay  on  the 
Science  of  Law  and  on  its  Reform,  By  W.  Forbes  Johnson,  Q.C. 
Dublin  :  Hodges,  Foster  and  Figgis.     1879. 

When  the  Lord  Chief  Justice  of  England  had  uplifted  the 
cry,  **  Codify,  Codify,  Codify  !'*  it  was  to  be  supposed  that 
many  a  lawyer,  who  aspired  to  show  himself  also  a  Jurist, 
would  put  his  shoulder  to  the  wheel  of  Codification.  It  is  no 
doubt  a  healthy  sign  when  one  of  Her  Majesty's  Counsel  takes 
up  this  task,  but  we  must  say  we  could  have  wished  that  Mr. 
Forbes  Johnson  had  approached  his  subject  in  a  more  calm 
and  judicial  manner.  We  use  the  epithet  "judicial"  in  its 
best  and  highest  sense,  to  indicate  impartiality.  And,  pau 
Mr.  Johnson,  we  think  the  fact  that  it  is  so  used  goes  some  way 
to  disproving  the  soundness  of  the  basis  of  his  Philippic.  To 
say,  as  Mr.  Johnson  does,  that  our  Bench  **  habitually  rejects 
evidence  which  it  knows  to  be  true,*'  and  **  acts  upon  evidence 
which  it  knows  to  be  false,"  is  not  to  help  forward  the  cause  of 
Law  Reform,  which  yet  we  believe  Mr.  Johnson  to  have  at 
heart.  Whether  a  "  Royal  Commission  to  inquire  into  the 
learning  of  the  Bench,  with  a  view  to  have  the  law  reduced  to 
a  Code,"  would  be  likely  to  urge  to  a  speedier  issue  the  Codifi- 
cation upon  which  we  have  actually  entered,  appears  to  us 
very  doubtful.  And  we  can  quite  grant  that  "  Equity"  (by 
which  we  presume  Mr.  Johnson  to  mean  **  Naturalis  iEquitas") 
should  be  the  cause  of  law,  meaning  thereby  the  *•  rule  "  of  law, 
without  granting  the  necessity  or  the  truth  of  the  very  hard 
words,  "  hard  as  cannon  balls,"  which,  upon  Emerson's  sugges- 
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tion,  Mr.  Johnson  has  taken  to  be  a  necessary  part  of  his  stock 
in  trade  as  a  "  reformer."  As  a  piece  of  purely  literary  criticism 
we  should  like  to  remind  Mr.  Johnson  that  the  brilliant  and 
popular  Italian  poet,  whom  he  cites  at  p.  34,  was  named 
*•  Giusti/*  not  "  Giusto  ;  "  that  for  "  inquiito/*  should  be  read 
**  inquieto  ;"  for  "  belta,*'  '*  belt4  ;*'  and  that  **  acceso  "  may 
mean  **  inflamed,"  but  cannot  possibly  mean  **  inflated.'* 


A  Manual  of  the  Law  relating  to  Shipping  and  Admiralty,  as 
determined  by  the  Courts  of  England  and  the  United  States. 
By  Robert  Desty.  San  Francisco  :  Sumner,  Whitney  &  Co. 
1879. 

Mr.  Desty's  Manuals  have,  we  understand,  established  a  high 
reputation  in  the  United  States,  at  once  for  their  convenience 
of  form  and  for  their  general  accuracy  of  statement.  We  have 
now  before  us  what  is  certainly  to  our  eyes  a  marvel  of  com- 
pression, a  veritable  ^*  extractum  camis''  of  many  hundreds  of 
English  and  American  decided  cases,  all  comprised  within  the 
space  of  four  hundred  and  forty-eight  sections,  divided,  according 
to  subject-matter,  into  nineteen  chapters,  and  concluding  with 
a  full  index.  The  rules  deduced  from  the  cases  cited  are 
generally  terse,  and  each  proposition  is  supported  by  its  relative 
reference.  We  fear  that  some  of  these  rules,  though  justified 
by  a  perfect  cloud  of  authorities,  are  not  always  observed  as 
they  should  be.  Thus,  for  instance,  it  is  stated,  sec.  358,  that 
"  the  law  will  not  justify  a  steamer  in  going  at  a  high  rate  of 
speed  in  a  fog : "  and  the  foot-note  is  one  perfectly  bristling 
with  cases.  Yet  we  have  heard  of  commanders  of  ocean 
steamers  who  upheld  and  acted  upon  the  theory  that  high  speed 
was  the  safest  course  to  pursue  under  such  circumstances. 
Mr.  Desty's  Shipping  Law,  although  primarily  intended  for  use 
in  the  United  States,  would  be  found  very  serviceable  by 
captains  engaged  in  the  American  trade,  and  by  counsel  requiring 
references  to  American  authorities  on  Maritime  Law. 


The  Law  of  Money  Securities.  By  C.  Cavanagh,  B.A.,  LL.B., 
Barrister-at-Law.     Stevens  and  Sons.     1879. 

Mr.  Cavanagh  has  chosen  what  must  always  be,  in  such  a 
country  as  our  own,  a  subject  of  keen  practical  interest  at  once 
to  the  legal  profession,  and  to  bankers,  merchants,  and  the  lay 
public  generally.  And  we  the  more  readily  acknowledge  that 
the  useful  work  which   he  undertook  to  do  has  been  on  the 
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whole  very  well  done  by  Mr.  Cavanagh,  because  some  of  the 
language  in  his  Preface  is  calculated  to  create  a  certain  distrust 
as  to  the  performance  of  the  promises  made  there.    Few  men 
can  afford  to  speak  of  their  own  work  as  **  exhaustive,"  save  in 
the  rare  cases  where  the  experience  of  a  life-time  may  give  a 
title  to  do  so,  and  the  author  of  the  present  treatise  is  not  yet  in 
that  position.     But  if  we  shut  our  eyes  to  what  looks  like  a  little 
bit  of  self-praise,  we  shall  find  the  body  of  the  work  really  of 
considerable  practical  value,  and  the  third  **  Book,"  entitled 
"  Miscellaneous,'*  contains  much  information  not  easily  to  be 
met   with   elsewhere.     The  criticisms  of   our  author  on    the 
present  legal  position  ofxrossed  Money  Orders  may  be  studied 
with  profit  by    a  large  class  of  readers.     Our  author's  view 
of  the  question  is  not  one  that  encourages  us  to  desire  any 
large   dealings  with  this   species   of  "  Security."     It    will  be 
obvious  that   Mr.   Cavanagh*s  use  of  the  term  "  Money  Se- 
curities "  is  a  broad  one.     He  was  certainly  placed  in  a  difficult 
position  as  to  the  choice  of  a  title,  but  though  strict  accuracy 
was  eventually  somewhat  sacrificed,  it  is  probable  that  the 
designation  adopted  was  the  best  for  ^  the  general  purposes  of 
the  book.     We  have  been  struck,  in  Mr.  Cavanagh's  volume  as 
elsewhere,  with  the  extremely  varying  orthography  of  the  names 
of  parties  in  the  dififerent  Reports.     One  single  example  will 
suffice.     Thomicroft  v.  Crockett  occurs  under  no  less  than  three 
dififerent  forms — in  the  Table  of  Cases  and  at  p.  477  (2  H.L.C. 
239)  as  we  have  just  given  it ;  but  on  p.  424  as  "  Thornecroft  v. 
Crockett "   (again   from    2   H.L.C.   239),   and  on    p.   425    as 
**  Thornycroft  v.  Crockett,"  (on  this  occasion  from  16  Sim.  445). 
All  these  varieties  cannot  possibly  be  equally  correct.     It  would 
certainly  be  desirable  if  a  greater  uniformity  of  orthography  of 
names  of  parties  were  adopted,  before  we  proceed  to  plunge 
into  the  wide  sea  of  spelling  reform  in  general.     Mr.  Cavanagh 
has,   however,  done  good  service  by  his  present  publication, 
the  practical  value  of  which  is  enhanced  by  the  printing  of 
the  Crossed  Cheques,  Factors,  Locke  King's,  and  other  Acts 
afifecting  his  subject,  as  well  as  by  a  remarkably  full  index. 


Forms  of  Summonses  and  Orders^  with  Notes,  for  use  at  Judges' 
Chambers  and  in  District  Registries.  By  W.  F.  A.  Archibald, 
M.A.,  Barrister- at-Law.     Stevens  and  Sons,  1879. 

This  volume,  "  unpretentious  "  as  its  author  wishes  it  to  be 
considered,  will  be  found  of  material  aid  to  all  who  have  much 
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to  do  with  Judges*  Chambers  —  words  which  are  sufficient 
perhaps  to  call  up  visions  in  many  minds  of  something  not  far 
removed  from  a  "bear-garden."  But  bears  may  be  tamed; 
they  may  even;  it  is  said,  be  taught  to  read,  by  very  judicious 
management.  Those  who  study  the  Summonses  and  Orders  as 
annotated  by  Mr.  Archibald,  will,  at  any  rate,  be  on  the  high 
road  to  civilization ;  and  it  will  not  be  his  fault  if  complaints 
should  still  continue  of  a  chaotic  confusion  under  the  regime 
at  Chambers.  Mr.  Archibald  constantly  embodies  in  his 
text  the  material  points  in  judicial  decisions  bearing  on  the 
topics  of  which  he  is  treating.  He  gives  in  an  Appendix  the 
most  important  sections,  for  his  purpose,  of  the  Taxation  of 
Costs  Act,  the  Coimty  Courts  Act,  Debtors  Act,  1869,  &c.,  and 
may  certainly  be  congratulated  on  the  production  of  a  clear  and 
well-digested  vade  mecum,  which  will  no  doubt  be  widely  used  by 
the  profession. 

Smaller  Books  and  Pamphlets. 

The  Papacy  Considered  in  Relation  to  International  Law,  by  Ernest 
Nys,  translated  by  Rev.  Ponsonby  A.  Lyons  (H.  Sweet),  has 
been  referred  to  by  us  when  treating  of  the  Revue  de  Droit  Inter- 
national,  in  which  the  original  appeared.  The  Essay  is  one  well 
worth  careful  perusal,  though  we  cannot  say  that  we  agree 
with  the  conclusion  at  which  M.  Nys  somewhat  oddly  arrives, 
that  it  would  be  well  for  all  States,  except  those  where  Church 
and  State  have  been  separated,  to  maintain  Diplomatic  relations 
with  the  Holy  See.  Mr.  Lyons  strikes  us  as  occasionally  some- 
what awkward  in  his  translation. 

Professor  Lorimer's  Handbook  of  the  Law  of  Scotland  (Edinburgh : 
T.  and  T.  Clark,  1879),  has  reached  a  Fourth  Edition,  which  is 
brought  out  by  Mr.  Russell  Bell,  Advocate.  It  forms  a  con- 
venient compendium,  intended  principally  for  the  use  of  the  lay 
public.  The  large  and  increasing  class  of  tenants  of  moors, 
who  mostly  go  down  to  their  shootings  in  blank  and  blissful 
ignorance  of  Scotch  Law,  would  certainly  do  well  to  pack  this 
volume  in  the  book  box  for  their  lodge.  We  must  confess  to 
some  surprise  that  the  Scotch  editor  of  a  Scotch  law  book 
should  have  allowed  the  name  of  so  distinguished  an  Advocate 
as  the  late  John  Riddell  to  be  misspelled  in  the  reference  to  his 
"  Peerage  and  Consistorial  Law  "  on  p.  486. 

The  Report  of  the  Sixth  Annual  Conference  of  the  Association  for  the 
Reform  and  Codification  of  the  Law  of  Nations  (33,  Chancery  Lane), 
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exhibits  some  improvements  on  the  previous  year's  issue,  and 
shows  a  good  tale  of  work  done  at  Frankfort  in  1878.  An  Index 
now  facilitates  reference,  but  would  it  not  be  better  in  the  next 
issue  to  group  the  papers  read  at  the  Conference  under  the 
general  title,  **  Papers  read,'*  besides  giving  them  under  their 
separate  subjects  ?  Mr.  Dudley  Field  strikes  us  as  having  been 
peculiarly  felicitous  in  the  few  incisive  words  in  which  he 
summed  up  the  characteristics  of  our  late  distinguished  con- 
tributor, Sir  Edward  Creasy,  "  Scholar  and  Jurist,  who  ad- 
ministered Justice  in  the  East,  and  defended  it  in  the  West." 

The  Six  Clerks  in  Chancery  (Stevens  and  Haynes),  by  T.  W. 
Braithwaite,  brings  together  reminiscences,  which  may  have  an 
antiquarian  interest  for  many  members  of  the  legal  profession, 
of  a  body  of  officials  dating  from  an  Ordinance  of  12th  Ric.  II. 
There  have  been  days  when  the  Master  of  the  Rolls  himself 
has  been  *•  Six  Clerk  "  (a.d.  1687). 

Mr.  A.  H.  ^u^gg's  Student's  Auxilium  to  the  Institutes  of  Justinian 
(Stevens  and  Sons,  1879)  ^^  a  series  of  questions  and  answers, 
and,  as  such,  reminds  us  somewhat  of  Mr.  Patrick  Cumin's 
**  Manual  of  Civil  Law,"  though  not  so  complete.  We  do  not 
think  it  would  be  safe  to  put  the  **  Auxilium  "  without  any 
warning  into  the  hands  of  a  student ;  if  reading  for  honours  he 
would  not  use  it,  while  the  passman,  who  should  comnrit  to 
memory  only  what  is  in  Mr.  Ruegg's  answers,  might  neglect 
many  points  of  importance.  The  book  is  more  likely  to  be 
useful  to  the  tutor  who  wants,  ready  made,  certain  elementary 
questions  for  the  use  of  his  pupils,  and  it  would  be  rendered 
still  more  serviceable  by  the  addition  of  an  index,  and  by  the 
correction  of  several  serious  errata,  particularly  in  the  Latin. 

A  Manual  of  the  Law  of  Mutual  Life  Assurance^  by  Thomas 
Brett,  LL.B.,  Barrister-at-Law  (Second  Edition.  1879.  Office 
of  The  Review,  Great  Queen  Street),  contains  a  great  deal  of 
useful  matter  in  a  small  compass.  Mr.  Brett  here  reprints  an 
article  from  The  Review,  an  organ  of  information  on  Life  Assur- 
ance questions,  dealing  with  Mr.  Justice  Fry's  decision  in 
Miss  Winstone's  case,  a  Judgment  which  caused  no  little  con- 
sternation among  many  persons  connected  with  Mutual  Insur- 
ance Societies.  It  has  been  one  of  Mr.  Brett's  great  objects  to 
show  that  the  learned  Judge's  decision  was  based  on  purely 
exceptional  circumstances,  and  created  no  new  phase  of  Mutual 
Assurance  case-law.  The  tabular  sketch  of  the  various  kinds 
of  Mutual  and  other  Insurance  Companies,  on  p.  3,  will  be 
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found  of  help,  and  should  be  read  in  connection  with  the  "  pro- 
positions *'  laid  down  on  p.  22,  as  the  result  of  Mr.  Brett's  study 
of  the  Judgments  of  Lords  Hatherley  and  Cairns,  and  Mr.  Justice 
Fry,  the  last  two  being  reported  in  full.  Mr.  Brett's  pamphlet 
should  be  in  the  hands  of  all  (and  their  name  is  legion)  who  are 
interested  in  the  subject  of  Life  Insurance. 

Foulkes*s  Action-at-Law,  founded  on  Smithes  (Stevens  &  Sons, 
^^79)*  is  the  well  deserved  new  title  of  an  old  favourite.  Mr. 
Foulkes  has  very  reasonably  come  to  the  conclusion  that  the 
time  has  arrived  when  what  is  now  practically  his  book  may 
stand  upon  its  own  merits  under  his  name,  with  only  a 
flavour  of  Mr.  Smith's  memory  still  clinging  to  it.  The 
new  rules  have  been  incorporated  down  to  March  last,  and  the 
value  of  the  work  added  to,  though  the  additions  do  not 
perceptibly  increase  the  size  of  the  volume.  We  wish  well  to 
Mr.  Foulkes's  new  venture,  and  have  no  doubt  he  will  have  a 
prosperous  voyage. 

Education,  A  Charge  at  the  Visitation  of  the  Diocese  of  Carlisle 
June,  1879,  by  C.  J.  Burton,  M.A.,  Chancellor.  (London  :  James 
Parker.  Carlisle :  Thurman.)  It  is  not  often  that  an  author 
has  it  in  his  power  to  say,  as  Chancellor  Burton  here  says,  that 
he  can  repeat  "  totidem  verbis  '*  his  opinions  expressed  on  the 
same  subject  sixty-four  years  before.  The  topic  of  the  Charge 
is  one  of  the  great  questions  of  the  day,  in  a  far  wider  sense  even 
than  when  it  first  attracted  the  Worshipful  author's  attention. 
It  is  very  necessary  that  every  side  of  it  should  be  fairly  repre- 
sented in  our  current  literature,  and  Chancellor  Burton's  Charge 
sums  up,  in  a  few  pages  of  earnest  pleading,  the  main  arguments 
in  favour  of  a  System  of  Education  at  once  National  and 
Religious.  Whether  such  a  system  is  any  longer  possible,  is  a 
question  which  we  have  not  space  to  discuss  here. 

Sheriflf  Hallard  continues  his  Annual  Addresses  to  the  Solicitors 
and  other  Practitioners  before  the  Sheriff  Court  of  Edinburgh. 
His  Few  Words  on  the  Law  and  Legislation  of  the  Past  Year  (Edin- 
burgh, 1879),  are  devoted  mainly  to  the  various  considerations 
raised  in  the  minds  of  Scottish  lawyers  by  the  cases  arising  out 
of  the  failure  of  the  City  of  Glasgow  Bank.  The  **  anomalies  '' 
of  the  Law  of  Bail,  and  of  the  doctrine  of  furtum  grave,  in  Scot- 
land, a^e  brought  prominently  forward,  and  subjected  to  a  keen 
analysis ;  and  with  still  more  recent  English  cases  in  view,  the 
pamphlet  is  one  worthy  of  careful  perusal  on  both  sides  of 
Tweed. 
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The  Seventh  Conference  of  the  Association  for  the  Reform 
and  Codification  of  the  Law  of  Nations  has  been  held  with  great 
success  since  our  August  number  went  to  press.  The  City  of 
London  came  forward  and  gave  it  the  countenance  of  active 
participation  as  well  as  its  well-known  hospitality.  Received 
by  the  Lord  Mayor  in  the  Council  Chamber  of  the  Guildhall, 
the  Continental  members  of  the  Association  cannot  have  failed 
to  see  that  they  were  welcomed  by  those  merchant  princes 
whom  mediaeval  chroniclers  called  "  quasi  optimates,"  and  who, 
for  their  eminent  position,  were  held  to  deserve  the  name  of 
"  Barones.**  After  the  Lord  Mayor's  hearty  words  of  welcome, 
the  President  of  the  Conference,  the  Rt.  Hon.  Sir  Robert  Philli- 
more,  delivered  an  Inaugural  Address  touching  briefly,  but  with 
all  the  learned  Judge's  mastery  of  language  and  scholarship,  on 
some  of  the  most  salient  topics  of  the  day  in  the  wide  realm  of 
International  Law.  At  different  periods  during  the  Session,  the 
chair  was  taken  by  Lord  O'Hagan,  and  by  Mr.  Alderman  Hadley, 
but  it  was  principally  filled  by  Sir  Travers  Twiss,  the  President 
of  the  Executive  Council.  The  Papers  read  and  the  discussions 
carried  on  were  naturally  of  a  very  varied  character,  and  ranged 
over  a  wide  field  of  subjects.  But  undoubtedly  one  of  the  most 
interesting  and  valuable  Papers  was  that  by  Sir  Travers  Twiss 
on  "  International  Conventions  for  the  Maintenance  of  Sea- 
Lights."  The  question  is  one  seriously  affecting  the  interests 
of  such  a  maritime  and  mercantile  nation  as  Great  Britain,  and 
it  would  be  well  that  the  initiative  in  measures  such  as  the 
learned  writer  sketches  out  should  come  from  us.  We  hope 
the  next  Conference  may  hear  of  some  steps  having  been  taken 
m  this  direction.  Maritime  Law  was  represented  by  Papers 
on  Collisions  at  Sea,  by  Dr.  Marcus,  of  Bremen,  M.  Guillon 
(Finist^re),  and  Herr  Jacobsen,  of  Copenhagen,  as  well  as  by  a 
Report  on  Affreightments  by  Dr.  Wendt,  who  recommended 
the  consideration  of  the  Rules  adopted  at  the  Sheffield 
Conference  of  Shipowners  and  Chambers  of  Commerce, 
held  in  1865,  under  the  presidency  of  Sir  Robert  Phillimore. 
Practically,  of  course,  this  latter  subject  goes  with  General 
Average,  which  was  brought  forward  by  Mr.  Lowndes  and 
M.    Van    Peborgh,    and     both    are    among    the    prominent 
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questions  before  the  Association.  Among  questions  of  the 
day  taken  up  by  the  Guildhall  Conference,  we  may  mention 
several  with  which  we  have  ourselves  dealt  at  different 
times,  viz. : — Foreign  Judgments,  the  Consular  Jurisdiction 
in  the  East,  the  mixed  Courts  in  Egypt,  and  the  Capitu- 
lations. On  most  of  these  points,  and  on  Copyright,  the 
Dutch,  contingent,  including  Drs.  Beelaerts,  Van  Blokland,  and 
Van  Hamel,  took  a  leading  part,  both  in  papers  and  discus- 
sion. Some  of  the  statements  and  expressions  of  opinion 
which  we  heard  on  several  of  these  points  rather  surprised  us. 
Dr.  Hyde  Clarke's  Ninth  Century  Capitulation,  for  instance,  is 
quite  a  novelty  to  us,  and  has  most  unaccountably  escaped  the 
research  of  such  authorities,  English  and  Foreign,  as  we  have 
been  able  to  consult.  Can  he  have  been  thinking  of  the  Peace  of 
Wedmore  ?  If  so  we  do  not  admit  the  citation  as  pertinent.  On 
the  question  of  Consular  Jurisdiction,  our  able  Paris  colleague, 
M.  Clunet,  impaled  his  Chinese  vis-d-vis  on  the  horns  of  a 
dilemma  by  his  denunciation  of  the  **  rudimentary  character  " 
of  the  Jurisprudence  of  the  Celestial  Empire.  The  truth 
seems  to  be  that  both  our  Chinese  and  Japanese  friends  are 
in  somewhat  too  great  a  hurry  to  be  treated  as  Westerns,  con- 
sidering how  short  a  space  of  time  has  elapsed  since  they  have 
nominally  set  themselves  to  the  work  of  trying  to  understand 
Western  culture  instead  of  treating  it  as  non-existent.  But 
the  more  their  representative  men  attend  such  meetings  as  the 
Frankfort  and  London  Conferences  of  the  Association  for  the 
Reform  and  Codification  of  the  Law  of  Nations,  the  better  will 
be  the  prospects  of  their  entering  ultimately  into  full  com- 
mimion  with  the  Western  Law  of  Nations.  A  very  practical 
question,  in  which  Japan  has  at  this  moment  a  strong  interest, 
was  raised  by  Sir  Sherston  Baker,  in  his  Paper  on  Inter- 
national Quarantine  Rules.  We  were  glad  to  observe  that  a 
Russian  member,  Professor  Kowalewsky,  of  Moscow,  spoke 
in  favour  of  some  such  convention  as  was  sketched  out  by  Sir 
Sherston,  and  certainly  the  necessity  for  International  agree- 
ment on  the  subject  is  brought  into  strong  relief  by  the  case 
of  violent  breach  of  local  Quarantine  Rules  recently  alleged 
against  a  German  vessel  in  Japanese  waters.  Only  instead 
of  pitting  the  United  States  against  the  European  Powers, 
after  the  fashion  of  the  Japanese  writer  on  this  subject  in  the 
Times,  Japan  would  do  well  to  try  and  concert  measures 
which  Europeans  and  Americans  could  alike  accept  and 
observe.     It  is  obvious,  of  course,  that  where  Quarantine  Rules 
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exist  they  ought  to  be  observed  by  all  vessels  entering  within 
the  local  waters.  We  are  not  yet  so  fully  in  possession  of  both 
sides  of  the  case  as  to  warrant  our  expressing  any  opinion  on 
the  relative  conduct  of  Germans  and  Japanese  in  the  case 
to  which  we  have  alluded.  But  a  very  slight  perusal  of  Sir 
Sherston  Baker's  excellent  Manual  of  the  Laws  relating  to 
Quarantine  would  suffice  to  convince  an  impartial  reader  that 
there  is  much  to  be  amended  both  in  the  Rules  and  the  Practice 
of-  not  a  few  States.  The  Japanese  Regulations  are  very 
modern,  having  been  promulgated,  we  understand,  since  the 
publication  of  Sir  Sherston *s  book,  and  they  may  quite  possibly 
not  have  been  known  to  the  German  Government,  at  any  rate 
officially. 

Mr.  Henry  Richard,  M.P.,  pleaded,  with  his  wonted  earnest- 
ness, for  the  International  reduction  of  armaments.  This  con- 
summation would  be  eminently  desirable  from  many  points 
of  view,  but  in  the  present  really  unsettled  condition  of 
a  great  portion  of  Europe  we  fear  it  will  be  long  before  the  first 
step  is  taken  in  that  direction.  And  who  will  take  it,  we 
cannot  forecast.  Fresh  responsibilities  have  been  undertaken 
by  so  many  of  the  Powers,  including  Great  Britain,  that  it  is 
difficult  not  to  fear  increase  of  armaments,  and  therefore 
practically  impossible  at  the  present  moment  to  expect  that 
Mr.  Richard's  words  will  fall  on  willing  ears  among  the 
Cabinets  of  Europe.  Still,  he  will  at  any  rate  enjoy  the  satis- 
faction derivable  from  having  delivered  his  soul,  and  may  hope 
that  the  fact  of  the  plea  having  been  urged  may  yet  produce 
some  effect.  News  of  a  reduction  has  come  from  Austria,  within 
the  last  few  days. 

The  question  of  the  mixed  Tribunals  in  Egypt  is  rapidly  becom- 
ing a  very  pressing  one.  We  are  almost  on  the  eve  of  their 
necessary  dissolution  or  reconstruction,  and  nobody  knows 
what  is  likely  to  be  done,  or  who  is  likely  to  do  it.  It  can 
scarcely  be  said  even  that  there  is  any  certainty  who  will  be  on 
the  Khedivial  Throne  when  the  mauvais  quart  d'heure  arrives,  which 
the  Powers  seem  placidly  to  ignore.  If  we  are  not  mistaken, 
there  will  be  great  divergence  of  opinions  as  to  the  reconstitu- 
tion  of  the  Courts.  They  are  capable  of  considerable  amend- 
ment, but  they  probably  work  better  for  Egypt  than  a  return  to 

the  Consular  system  would  work. 

* 
*     * 

The  Social  Science  Association  has  held  its  meeting  this  year 
in  one  of  our  greatest  commercial  centres,  and  although  the 
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general  attendance  has  not  been  so  large  as  in  previous  years, 
the  meeting  has  yet  been  one  of  considerable  value  and  im- 
portance. The  Bishop  of  the  Diocese  made  his  mark  in  the 
capacity  of  President  of  the  Congress,  and  the  Chairs  of  the 
Departments  were  filled  by  some  of  the  best  of  our  well- 
known  names,  as  well  as  by  some  very  good  new  blood.  In 
this  last  category  we  would  place  Lord  Reay,  although  we 
should,  for  our  own  part,  have  preferred  to  see  the  Land 
Question  discussed,  with  all  possible  assistance  from  the  Econo- 
mists, in  the  Department  to  which  it  properly  belongs,  viz., 
Jurisprudence.  And  this  brings  us  to  a  point  upon  which  we 
think  it  well  to  insist,  that  every  question  having  a  legal  bearing 
ought,  if  possible,  to  be  discussed  in  the  Jurisprudence  Depart- 
ment. If  its  secondary  bearing  be  educational,  let  the  members 
who  devote  themselves  principally  to  the  Education  Depart- 
ment come  in  and  give  the  Jurists  the  assistance  of  their 
special  knowledge  in  the  discussions.  And  in  like  manner 
with  economico-legal  and  other  questions.  The  danger  to  which 
all  specialists  are  liable  will  thus  be  avoided,  and  Jurisprudence 
itself  will  benefit  from  the  clash  of  opinions  and  the  variety  of 
views  brought  to  light.  The  maxim,  "  what  touches  all  should 
be  approved  by  all,**  applies  eminently  to  the  debates  in  the 
Jurisprudence  Department,  and  we  are  quite  sure  that  its 
practical  usefulness  would  be  greatly  enhanced  by  the  endeavour 
to  carry  out  our  suggestion  as  fully  as  possible.  Another  very 
desirable  improvement  would  be  the  addition  to  the  printed 
daily  programme  of  a  card  hung  outside  the  rooms  of  each 
Department,  specifying  the  subjects  under  discussion  morning 
and  afternoon.  Many  a  wandering  member,  straying  perhaps 
somewhat  aimlessly  through  the  galleries  of  the  Town  Hall, 
might  have  been  attracted  into  a  Department  by  the  sight  of 
a  card  bearing  the  title  of  a  subject  in  which  he  was  interested. 
It  is,  of  course,  quite  hopeless  to  expect,  save  under  exceptional 
circumstances,  audiences  bearing  any  proportion  to  the  gravity 
of  a  given  subject.  But  something  more  could  be  done  to 
attract  hearers,  we  think,  if  the  Social  Science  Association 
followed  the  example  of  that  younger  sister  to  which  Sir 
Travers  Twiss  alluded  in  his  Presidential  Address,  and  posted 
up  its  "ordre  du  jour,"  as  was  done  at  the  Guildhall  Con- 
ference. Dr.  Waddilove,  and  our  old  contributor.  Dr.  Edgar, 
had  nothing  to  complain  of  in  regard  to  the  numbers  or  appre- 
ciative character  of  their  audience  when  the  assimilation  of  the 
Marriage  Laws  of  the  United  Kingdom  was  under  discussion. 
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The  question  is  one  which  touches  many  interests  to  the  quick, 
and  we  are  not  surprised  therefore  that  the  rooms  should  have 
been  crowded,  and  the  discussion,  to  say  the  least,  very  animated* 
We  quite  believe  that  the  only  statesmanlike  view  is  that  the 
assimilation  is  desirable ;  the  particular  mode  in  which  it  can 
best  be  eflfected  is  still  open.  Dr.  Waddilove  advocated  some- 
thing very  like  the  Code  Napoleon  pure  and  simple.  This  is, 
perhaps,  rather  beyond  the  present  range  of  possibilities,  though 
it  is  more  and  more  becoming  the  view  of  the  question  adopted 
by  the  State  on  the  Continent.  With  regard  to  the  various 
functions  of  the  clergyman  and  the  Registrar,  discussed  by 
Dr.  Edgar,  we  have  not  yet  seen  a  better  solution  for  existing 
or  presaged  difficulties  than  that  put  forth  in  oiu:  own  pages 
{Law  Magazine  and  Review,  No.  CCXXXIL,  May,  1879.  Art. 
The  Simplification  of  the  Marriage  Laws  of  the  United  King- 
dom, by  W.  P.  Eversley).  It  was  there  suggested  that  the 
ministers  of  all  religious  bodies  should  have  co-ordinate  juris- 
diction with  the  Civil  Registrar.  We  commend  this  idea  alike 
to  Dr.  Waddilove  and  Dr.  Edgar,  and  to  Mr.  Blennerhassett> 
whose  proposed  Bill  has  aroused  considerable  sympathy  among 
a  large  section  in  the  Church  of  England.  At  a  preliminary 
meeting  to  the  Church  Congress  at  Swansea,  held  by  the  English 
Church  Union,  the  subject  of  Mr.  Blennerhassett*s  proposed  Bill 
was  brought  forward  by  the  Organising  Secretary  of  the  Union, 
the  Rev.  T.  Outram  Marshall,  who  urged  it  upon  the  meeting  as 
deserving  their  energetic  support.  We  must  observe,  however, 
that  the  discussion  at  Swansea  was  too  strictly  on  clerical  lines, 
and  that  Mr.  Blennerhassett  has  not  yet  brought  in  a  Bill  at 
all,  but  only  given  notice  of  a  motion,  supplemented  by  another 
notice  from  Mr.  Monk.  We  do  not  doubt  that  both  motions 
when  they  advance  to  the  further  stage  of  a  Bill,  will  be  worthy 
of  the  most  serious  consideration.  Meanwhile  we  hope  that 
Mr.  Blennerhassett  and  Mr.  Monk  are  noting  the  discussions 
at  Manchester  and  Swansea,  with  a  view  to  observing  the 
various  currents  of  opinions  which  they  will  have  to  meet.  We 
greatly  regret  to  find  that  a  Church  newspaper  should  try  its 
hand  at  "snubbing'*  the  Social  Science  Association  for  dis- 
cussing the  Marriage  Question  at  Manchester.  If  there  be  any 
question  more  than  another  specially  within  the  province  of 
both  the  united  societies,  the  Social  Science  Association  and 
the  Society  for  Promoting  the  Amendment  of  the  Law,  the 
Marriage  Laws  of  the  United  Kingdom  constitute  such  a 
question.     We  also  regret  to  find  from  Canon  Toole's  speech  how 
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deep  is  the  chasm  between  post-Tridentine  and  pre-Tridentine 
Rome,  deepened,  too,  by  the  events  of  1870.  It  seems  hopeless 
to  discuss  the  assimilation  of  the  Marriage  Laws  with  persons 
who  call  the  Civil  Marriage  **  legitimized  concubinage  "  (Report 
of  Congress  in  Manchester  Guardian,  Tuesday,  October  7th). 

Although  not  surrounded  by  so  many  social  and  ecclesiastical 
difficidties,  the  question  of  the  amendment  of  the  Law  of  Copy- 
right appeared  to  possess  little  attraction  for  the  Manchester 
Congress.  Nevertheless,  the  paper  on  this  subject  read  by  Mr. 
C.  H.  E.  Carmichael,  M.A.,  led  to  a  discussion,  which  was 
shared  in  by  Chancellor  Christie,  Mr.  Macfie  of  Dreghom,  Mr. 
H.  W.  Freeland,  formerly  M.P.  for  Chichester,  Mr.  H.  N. 
Mozley,  M.A.,  and  others,  one  speaker  bringing  out  a  point  upon 
which  we  have  already  touched,  that  a  Paper  which  should  have 
been  read  in  the  Jurisprudence  Department  in  connection  with 
the  Copyright  question,  had  been  taken  the  day  before  under 
**  Education.'*  Curiously  enough,  as  it  seems  to  us,  most  of  the 
speakers  followed  Mr.  Macfie's  line,  in  favour  of  the  Royalty 
system,  to  which  the  author  of  the  Paper  was  opposed. 

The  Law  of  Marriage 'seems  from  the  most  recent  accounts 
likely  to  be  a  battle-ground  between  Church  and  State  in 
Belgium.  It  appears  that  in  the  prosecution  of  their  campaign 
against  the  new  Belgian  Education  Laws,  the  Roman -Catholic 
Bishops  (the  Prelates  of  a  Church  which  Mr.  Langdale  is  most 
careful  in  his  controversy  with  the  Pall  Mall  Gazette  to  assert  to 
be  an  "  Established  **  Church)  have  signified  their  intention  to 
refuse  the  **  sacrament  of  matrimony  *'  to  all  such  Roman- 
Catholic  masters  of  National  Schools  as  shall  not  at  once  cease 
to  hold  ofl&ce  under  the  State.  This  seems  a  rather  strong 
measure,  yet  it  is,  perhaps,  to  be  considered  a  concentration  of 
the  struggle  upon  one  point,  since  it  was  stated,  a  short  time 
since,  that  "  the  Sacraments,"  generally,  were  to  be  refused  to 
the  State  schoolmasters.  It  cannot  be  disguised,  however,  that 
if  this  be  a  concentration  of  the  fight,  it  is  a  concentration  upon 
a  vital  point,  seeing  that  Family  Law  and  Succession  Law,  we 
might  even  say  Social  Order,  are  at  stake.  Do  the  Belgian 
Bishops  think  that  by  their  arbitrary  action  they  can  obliterate 
firom  the  Canon  Law  the  Chapter  *•  Tua  fraternitati  ? "  It  is 
there  written,  and  we  commend  the  sentiment  to  the  considera- 
tion of  the  Right  Reverend  College,  ^' Matrimonium  in  veritate 
contrahitur  per  legitimum  viri  et  mulieris  consensum.'* 
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We  are  glad  to  find  in  the  pages  of  our  excellent  contem- 
porary the  Law  Journal  a  memorial  addressed  to  the  Cambridge 
University  Commissioners,  by  Mr.  C.  S.  Kenny,  LL.M.,  Law 
Lecturer  and  Fellow  of  Downing  College,  on  the  deficiencies  in 
the  Law  teaching  within  that  University.  Mr.  Kenny  hits  some 
of  the  same  blots  as  we  have  ourselves  endeavoured  to  hit  in 
these  pages  with  more  special  reference  to  the  sister  University. 
{The  Requirements  of  the  University  of  Oxford  for  the  Teaching  of  Law 
and  History.  Law  Magazine  and  Review^  No.  CCXXV.,  August, 
1877.)  We  observe  with  pleasure  that  Mr.  Kenny  includes  in 
his  demands  better  provision  for  instruction  in  **  English  Con- 
stitutional Law  and  History,**  and  "  Comparative  Constitutional 
Law."  These  are  very  capital  points  upon  which  we  are  far 
behind  most  of  our  Continental  neighbours.  We  have  often 
drawn  attention  to  the  excellent  course  of  study  established 
by  voluntary  efforts  in  Paris  in  the  Free  School  of  Political 
Science.  Comparative  as  well  as  National  Constitutional  Law 
has  from  the  first  been  one  of  its  features,  as  also  Administrative 
Law,  for  which  Mr.  Kenny  pleads.  We  are  not  so  sure  as  to 
the  fitness  of  **  Colonial  Law  "  for  University  teaching.  That 
seems  to  us  a  branch  of  study  more  distinctively  belonging  to 
the  Inns  of  Court,  where  many  of  the  students  have  either  come 
over  from  some  of  our  Colonies,  or  propose  going  out,  tempted 
by  local  relations,  or  by  the  reputed  possibility  of  more  rapid 
success.  That  "  Ecclesiastical  Law  **  should  be  taught  at  our 
Universities,  however,  seems  to  us  eminently  desirable,  and  we 
cannot  agree  with  the  Law  Times  in  thinking  that  the  less  our 
clergy  know  of  Law  the  better  for  them.  On  the  contrary,  we 
believe  that  many  serious  mistakes  are  committed  by  the  Persona 
Ecclesia  by  reason  of  his  present  normal  condition  of  what,  to 
borrow  a  Roman-Catholic  theological  phrase,  we  would  call  his 
"  invincible  ignorance  "  of  this  undoubtedly  important  subject. 
For  "Medical  Jurisprudence'*  we  have  before  now  tried  to  be- 
speak a  fair  field.  As  for  the  **  History  of  Law,**  that  Mr.  Kenny 
should,  with  ourselves,  and  with  Sir  Henry  Sumner  Maine,  still 
be  having  to  plead  for  it,  argues,  in  this  country,  a  lamentable 
want  of  appreciation  of  the  requirements  of  Juridical  education, 
which  we  can  only  explain  by  a  theory  of  insular  self-satisfaction, 
and  that  is,  perhaps,  only  another  name  for  "  invincible  igno- 


rance." 


The  Sixth  Annual  Conference  of  the  Institut  de  Droit  Inter- 
national was  opened  at  Brussels  on  the  ist  September  last,  under 
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the  Presidency  of  M.  Rolin-Jacquemyns,  the  Minister  of  the 
Interior  for  Belgium,  with  M.  Asser  of  Amsterdam,  and  Sir 
Travers  Twiss,  Q.C.,  as  Vice-Presidents.  During  the  sittings, 
which  lasted  till  the  6th  September,  several  subjects  of  consider- 
able general  interest  were  discussed.  The  Applicability  of  the 
Customary  Law  of  the  Nations  of  Europe  to  Oriental  Nations,  which 
has  been  treated  in  these  pages  by  Sir  Travers  Twiss  {Law 
Magazine  and  Review,  No.  CCXX.,  May,  1876),  was  after  some 
debate  referred  to  a  Committee,  to  consider  what  reforms  are 
desirable  in  the  existing  Courts  of  the  Levant,  with  regard  to 
cases  where  a  European  or  an  American  is  involved. 

With  respect  to  the  Laws  and  Customs  of  War,  it  was  agreed, 
on  the  motion  of  Professor  Bluntschli  (Germany),  to  invite  the 
various  Governments  to  regulate  them  by  treaty.  Several 
interesting  discussions  took  place  on  the  Conflict  of  Laws  in  Civil 
and  in  Criminal  Procedure ;  and  with  reference  to  the  latter  the 
following  proposition  was  eventually  agreed  on  by  a  large 
majority,  viz. :  -**  Every  State  has  a  right  to  punish  acts  com- 
mitted even  beyond  its  territory,  and  by  aliens,  in  violation  of 
its  penal  laws,  when  those  acts  constitute,  in  fact,  an  attempt 
against  the  social  existence  of  the  State,  and  compromise  its 
security,  and  when  they  are  not  provided  against  by  the  penal 
law  of  the  country,  on  the  territory  of  which  they  occur.'*  This  is 
substantially  the  question  raised  by  Germany  as  against  Belgium 
in  the  matter  of  the  Pastorals  of  the  Belgian  Bishops  and  the 
Duchesne  aflfair,  and  which  formed  the  subject  of  Papers  at  the 
Brighton  Meeting  of  the  Social  Science  Association,  by  Mr, 
C.  H.  E.  Carmichael  and  Mr.  A.  P.  Sprague. 

A  most  interesting  Paper  on  the  Rights  of  Maritime  Capture  was 
read  by  M.  Bulmerincq  (formerly  Professor  at  the  Russian 
University  of  Dorpat),  suggesting  the  expediency  of  converting 
the  National  Rules  of  Prize  into  a  general  international  agree- 
ment. The  author  submitted  a  draft  Code  of  68  Articles,  but  as 
the  whole  paper  (which  has  been  appearing  by  instalments  in 
the  Revue  de  Droit  International)  was  not  yet  published,  it  was 
determined  to  postpone  the  question  to  the  next  Conference. 
The  propositions  of  the  Committee  on  the  International  Protection 
of  the  Suez  Canal,  presided  over  by  Sir  Travers  Twiss,  Q.C., 
were  adopted,  but  not  without  considerable  opposition  from 
several  of  the  Continental  Members.  The  propositions  were, 
*•  ist.  It  is  the  interest  of  all  nations  that  the  maintenance  and 
the  use  of  the  Suez  Canal  should  be,  for  communications  of  every 
sort,  protected  by  the  Conventional  Law  of  Nations.     2nd.  It  is 
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desirable  that  for  this  end  the  States  should  act  in  concert,  for 
the  purpose  of  preventing  as  much  as  possible  every  measure  by 
which  the  Canal  and  its  dependencies  might  be  damaged,  or 
placed  in  danger  in  case  of  war.  3rd.  If  any  Power  should 
damage  the  works  of  the  Universal  Company  of  the  Suez  Canal, 
it  shall  be  obliged  to  repair  the  damaged  works  as  quickly  as 
as  possible,  and  to  restore  full  liberty  of  navigation."  The 
Extradition  of  Criminals,  and  the  Protection  of  Sub-marine  Telegraph 
Cables,  advocated  by  M.  Renault,  were  also  brought  before  the 
Conference.  Among  the  Jurists  who  supported  Sir  Travers 
Twiss  in  the  representation  of  Great  Britain  may  be  named 
J.  Westlake,  LL.D.,  Q.C.,  Sir  Sherston  Baker,  Bart.,  and 
T.  Erskine  Holland,  D.C.L.,  Chichele  Professor  of  International 
Law,  Oxford.  MM.  Amtz,  Rivier,  and  Nys,  supported  M. 
Rolin-Jacquem3ais  in  upholding  Belgian  Jurisprudence.  Russia 
and  Germany  may  be  considered  as  having  conflicting  claims  to 
M.  Bulmerincq,  while  Bluntschli  and  Bar  unquestionably  be- 
long to  the  Teutonic  Fatherland.  Prof.  Brusa,  of  Amsterdam, 
Italian  by  birth  and  nationality  of  origin,  is  Dutch  by  his 
Professorial  Chair,  while  General  Den  Beer  Portugael,  upheld 
the  scientific  character  of  the  Dutch  Army.  Austria  sent  M. 
Neumann,  a  Member  of  the  Reichsrath,  while  Greece  sent  M. 
Saripolos ;  France  was  represented  by  MM.  Clunet  and  De 
Montluc,  and  Switzerland  by  Prof.  Brocher,  and  by  Gustave 
Moynier,  of  Red  Cross  fame. 
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I.— THE   LATE  BARON   CLEASBY. 

TjlEW  are  aware  how  great  a  loss  the  Bench,  and  the 
-■^  Profession  of  the  Law,  and  the  country  in  general, 
sustained  by  the  enforced  retirement,  early  in  last  year,  of 
the  late  Baron  Cleasby ;  still  fewer  can  know  how  kind  a 
heart  ceased  to  beat,  how  ripe  a  scholar  passed  away, 
how  accomplished  a  gentleman  and  how  excellent  a  man 
entered  into  his  rest,  when  the  retired  Judge  died  on  the 
6th  October,  1879.  His  was  one  of  those  unostentatious 
characters  which  make  but  a  slight  impression  on  the  casual 
observer.  Though  he  attained,  and  worthily  sustained  for 
more  than  ten  years  the  honourable  position  of  an  English 
Judge,  though,  amongst  his  fellows,  at  the  Bar  and  on  the 
Bench,  his  learning  and  his  wisdom  were  held  in  very  high 
esteem,  yet,  so  unassuming  was  his  bearing,  and  so  quiet 
and  simple  was  his  disposition,  that  none  but  those  who 
knew  him  intimately,  or  who  by  reason  of  official  connection 
saw  the  work  he  did,  and  how  he  did  it,  could  have  been 
fully  aware  of  his  great  merits  as  a  Judge  and  as  a  man. 

Anthony  Cleasby  was  born  on  the  27th  August,  1804. 
He  was  the  third  and  youngest  son  of  Stephen  Cleasby, 
a  Russian  broker  in  affluent  circumstances,  carrying  on 
his  business  in  the  City  in  the  end  of  the  last  and  the 
beginning  of  the  present  century.  The  eldest  son,  Richard, 
who  was  bom  in  1797,  and  who  died  in  1847,  was  one  of  the 
most  accomplished  philologists  this  country  ever  produced. 
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A  most  interesting  memoir  of  his  life  was  published  in  1874 
by  Sir  George  Dasent,  with  the  magnificent  edition  of  the 
Icelandic  Dictionary,  printed  by  the  Clarendon  Press.  It 
cannot  be  doubted  that  the  influence  of  such  a  brother,  in 
a  family  always  united  and  mutually  affectionate,  as  the 
Cleasby's  appear  to  have  been,  must  have  played  no 
unimportant  part  in  the  devotion  to  literature  which  was 
afterwards  a  marked  characteristic  of  the  younger  brother. 
In  letters  still  extant,  there  is  proof  of  generous  sympathy 
in  each  other's  studies  and  pursuits,  and  of  cordial 
brotherly  love  unimpaired  by  long  separations  and  diver- 
gent modes  of  life.  The  second  brother,  Stephen,  followed 
his  father's  business,  and  died  in  his  37th  year,  in  1835. 
In  speaking  of  his  death,  Sir  G.  Dasent  incidentally  bears 
witness  to  the  merits  of  their  father,  when  he  speaks  of 
"  The  regular  and  industrious  habits  engrafted  in  him  and 
both  his  brothers  by  the  example  of  the  father,  whom  they 
all  loved  and  respected."  The  family  seems  to  have 
migrated  from  a  small  village  of  Cleasby,  about  four  miles 
from  Darlington,  on  the  Yorkshire  side  of  the  Tees,  about 
the  middle  of  the  seventeenth  century,  and  to  have  settled 
in  Westmoreland,  at  Craig  House,  near  Brough,  an  estate 
which  still  remains  in  the  family.  The  mother  of  the 
future  Baron  was  a  Cornish  lady,  whom  Richard,  writing 
shortly  after  her  death,  and  describing  the  mournful  re- 
union of  the  whole  family  on  that  occasion,  speaks  of  as 
"  an  excellent  wife  and  most  affectionate  mother,  and  a 
good,  kind,  and  upright  woman."  Worthy  parents,  then, 
on  both  sides  had  these  three  sons,  two  of  whom,  at  least, 
were  men  of  very  remarkable  attainments  and  distinction. 

At  no  time  of  their  lives  do  any  of  the  family  appear  to 
have  had  the  advantage,  or  disadvantage,  as  some  would 
call  it,  of  the  "  res  angusta  domi "  as  a  stimulant  to  urge 
them  to  the  laborious  studies  and  diligent  mental  exercises 
in  which  these  two  passed  a  great  portion  of  their  lives. 
The  late  Baron  was,  I  conceive,  a  rare  example  of  great 
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leaminp^  acquired,  and  high  judicial  office  attained,  by  efforts 
so  purely  of  the  character  of  '*  labours  of  love." 

The  first  school  to  which  he  was  sent  was  one  at  Brook 
Green,  Hammersmith,  whence,  in  due  time,  he  went  to  Eton. 
Both  his  sons  were  afterwards  sent  to  both  these  schools, 
for  which  he  always  retained  the  affection  of  a  dutiful 
"  alumnus."  His  hope  and  ardent  desire  at  that  time  were 
that,  after  a  few  years  at  Eton,  he  might  enter  the  army. 
It  will  surprise  those  who  only  knew  him  as  a  learned 
lawyer  and  Judge,  to  be  told  that  up  to  his  fifteenth  year  he 
was  more  remarkable  for  physical  prowess,  for  expertness 
in  the  cricket-field,  and  for  personal  activity  and  high 
spirit,  than  for  any  high  promise  of  academical  distinction 
or  for  lovfe  of  literature  or  work.  One  who  remembers 
him  at  that  time,  remembers  him  only  as  an  "  active, 
yellow-haired  boy."  But  in  that  year  (1819)  an  event 
occurred  which  changed  the  whole  current  of  his  life. 
He  was  at  Ramsgate,  in  the  summer  holidays,  enjoying 
his  favourite  pastime  of  cricket,  when  he  caught  a  chill ; 
a  terrible  fever  ensued ;  and  he  ultimately  threw  out  an 
abscess  in  the  hip-joint,  which  was  at  the  time  ascribed 
to  an  accident  at  Eton  while  batting.  For  weeks  his  life 
was  despaired  of.  He  suffered  great  agonies.  For  a  whole 
year  he  was  unable  to  leave  his  bed.  He  then  gradually 
recovered,  but  his  former  plans  and  hopes  were  at  an  end. 
He  was  obliged  to  go  to  a  private  tutor  named  Holmes  for 
the  rest  of  his  education,  and  it  was  not  long  before  he 
reconciled  himself  to  the  prospect  of  going  to  Cambridge 
and  to  the  Bar,  instead  of  following  the  profession  of  his 
early  choice. 

Sometimes,  in  later  years,  to  those  who  knew  him 
intimately,  he  would  refer  to  this  early  trial,  which  had 
left  him  permanently  lame ;  and  he  would  speak  of  it 
quite  cheerfully  and  gratefully  as  having  been  one  of  his 
greatest  blessings,  for  to  this  accident  he  ascribed  the 
love  of  reading,  especially  the  taste  for  classical  literature, 
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which  remained  with  him  for  life,  and  to  which  in  a  great 
measure  he  attributed  his  success  in  his  profession  and  the 
never  failing  cheerfulness  of  his  leisure  hours.  Letters 
still  extant  show  how  nobly  the  boy  bore  the  pain  and 
weariness  occasioned  by  this  misfortune,  and  how  he 
turned  to  account  the  enforced  inactivity  consequent 
upon  it. 

In  October,  1823,  h^  went  to  Trinity  College,  Cambridge, 
and  took  his  B.A.  degree  in  January,  1827,  having  passed 
the  usual  time  as  an  undergraduate  at  the  University. 
Cleasby's  career  at  Cambridge  was  evidently  one  full  of 
interest  and  advantage  to  himself,  as  well  as  one  in  which 
all  who  loved  him  must  have  rejoiced.  Letters  written  by 
him  from  time  to  time  to  his  father  and  to  his  brother 
Richard,  are  full  of  allusions  which  show  that  even  from 
his  Freshman's  year  he  was  far  better  read  than  most  young 
men  of  his  age.  I  have  heard  from  himself,  and  from 
others  who  remember  him  as  an  undergraduate,  that  he 
was  by  no  mean^  a  mere  student.  He  enjoyed,  and 
sympathized  in,  the  sports  and  the  society  of  his  con- 
temporaries with  a  zest  hardly  inferior  to  that  of  his  more 
active  and  able-bodied  friends.  He  does  not  seem  to  have 
taken  any  part  in  the  debates  at  "  The  Union,*'  or  to  have 
joined  any  of  the  peculiar  "  sets"  into  which  undergraduate 
society  is  to  a  certain  extent  divided.  But,  from  the 
testimony  of  those  who  remember  him  then,  I  gather  that 
he  was  looked  upon  as  a  "  good  fellow,"  in  that  sense  in 
which  all  Oxford  and  Cambridge  men  understand  those 
words.  At  the  same  time  he  was  emphatically  a  hard- 
headed  student  and  a  good  scholar.  The  late  Master  of 
Trinity,  Dr.  Whewell,  who  was  eleven  years  his  senior,  and 
who  must  have  taken  part  in  the  College  examinations  in 
which  he  was  successful,  has  more  than  once  told  me  that 
he  looked  upon  Cleasby  as  having  been  the  most  "elegant" 
scholar  of  all  the  Trinity  men  of  his  standing.  That  he 
was  a  first-rate  mathematician  is  proved  by  the  fact  that  he 
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was  third  wrangler  in  a  year  in  which  such  mathematicians 
as  De  Morgan  and  Hopkins  were  fourth  and  seventh.  He 
was  a  pupil  of  the  present  Astronomer- Royal  for  at  least  a 
year  at  Cambridge,  and  during  a  long  vacation  at  Keswick. 
In  a  letter,  from  which  I  am  permitted  to  quote,  that  great 
mathematician  playfully  says : — **  I  had  a  very  high  opinion 
of  his  sound  mathematical  abilities  ;  and  I  remember  that 
at  Keswick  we  had  respect  for  his  practical  ability  of  a 
hydrographical  character.  He  could  steer  our  boat  into 
the  crooks  of  the  river  and  other  places  better  than  any 
other  of  the  party.  His  lameness,  I  think,  prevented  him 
from  rowing  much."  His  place  in  the  Classical  Tripos  was 
not  quite  so  conspicuous  as  his  Wranglership.  He  was, 
however,  in  the  First  Class  in  1827,  when  that  consummate 
scholar,  Dr.  Kennedy,  now  Regius  Professor  of  Greek,  was 
Senior  Classic.  Dr.  Kennedy  speaks  of  him  as  a  very 
agreeable  specimen  of  the  friends'  he  numbered  "  lying 
outside  of  those  belonging  to  particular  sets,"  and  relates 
with  gratitude  how,  forty  years  afterwards,  a  caaual 
meeting  at  the  door  of  Westminster  Abbey  became  the 
occasion  of  a  friendly  invitation  from  the  Baron  to  the 
Professor  to  the  house  of  the  former  in  Park  Street, 
Westminster.  Those  who  had  seen  much  of  Cleasby 
during  the  intermediate  period  will  know  how  little  he 
himself  would  have  felt  th^t  he  was  earning  gratitude  by 
seeking  to  renew  his  intimacy  with  one  so  transcendantly 
imbued  with  the  spirit  of  the  old  Greek  and  Roman  authors, 
in  whom  he  delighted  to  the  last. 

Cleasby  obtained  his  Fellowship  in  1828;  and  in  1831 
he  was  called  to  the  Bar  by  the  Inner  Temple.  He 
joined  the  Northern  Circuit,  and  soon  became  known  as 
a  most  accurate  and  careful  junior.  He  was  a  master 
of  the  science  of  special  pleading,  but  beyond  this,  he 
was  really  learned  in  all  branches  of  the  Law.  He  did 
not,  however,  possess  the  peculiar  qualities  which  go 
to  make  a  successful  Nisi   Prius  advocate.     He  was  too 
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diffident  to  be  skilful  in  examining  a  witness.  He  was 
slow  and  feeble  in  his  manner  of  addressing  juries,  from 
the  very  inability  to  utter  nonsense,  or  to  urge  bad 
points.  It  would  have  been  entirely  out  of  his  line  to 
encounter  an  unscrupulous  witness  by  bold  and  adept  cross- 
examination.  Yet  he  rose  to  a  large  practice  as  a  junior. 
His  opinion  was  sought  by  clients  in  large  business ;  and 
no  junior  at  the  bar  was  more  likely  to  be  employed  to  solve 
the  difficulties  of  a  case  requiring  nice  discrimination  of  the 
points  upon  which  success  must  turn,  combined  with  the 
unravelling  of  complicated  facts,  and  the  application  of 
scientific  knowledge — such  as  a  patent  cause,  a  mercantile 
dispute,  or  a  real-property  case  of  difficulty,  involving  the 
mastery  of  abstruse  learning.  He  was  a  favourite  arbitra- 
tor in  difficult  and  important  cases,  and  more  than  one 
present  occupant  of  the  Bench,  who  has  practised  before 
him  on  such  occasions,  remembers  the  great  care,  patience, 
and  acumen  displayed  by  him  in  investigating  and  deciding 
such  matters. 

In  the  year  1836  Cleasby  was  most  happily  married  to 
Lucy,  the  .youngest  daughter  of  Walter  Fawkes,  Esq.,  of 
Farnley  Hall,  in  Yorkshire,  who  was  for  some  time  M.P. 
for  the  county  of  York,  a  well-known  and  popular  Yorkshire 
Squire,  and  one  of  the  earliest  and  most  honoured 
patrons  of  our  great  painter.  Turner.  Two  sons  and  two 
daughters  were  the  issue  of  this  marriage.  The  eldest 
son  and  the  two  daughters  survive  him.  The  second  son, 
Stephen,  to  the  grief  of  all  who  knew  him,  died  in  the 
prime  of  life,  soon  after  joining  his  regiment  in  India, 
in  the  year  1865.  He  had,  shortly  before,  been  the 
model  of  a  sixth -form  Eton  boy — good  at  his  books; 
captain  of  the  eleven ;  conspicuous  for  youthful  beauty, 
intelligence,  and  activity.  The  news  of  his  death  from 
sunstroke,  caused  by  too  great  exposure  in  a  cricket  match, 
gave  a  shock  to  his  parents,  and  cast  a  shadow  over 
their  remaining  days,  from  which  neither  were  able  wholly 
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to  emancipate  themselves.  It  was  difficult  to  say  which 
was  the  pleasanter  sight,  to  see  the  father  giving  his  two 
Htonian  sons  "a  construe*'  in  some  difficult  passage  of 
Thucydides  or  Tacitus,  or  to  watch  him  taking  part  in  their 
training  in  the  pastime  in  which  he  himself  had  so  delighted 
in  his  early  youth.  Both  these,  and  all  the  other  intellectual 
and  innocent  amusements  which  could  help  to  form  his 
children's  characters  were  enjoyed  by  him,  and  helped,  so 
far  as  he  could  take  part  in  them,  by  his  personal  co-opera- 
tion, with  a  freshness  and  sympathy  peculiarly  his  own. 

In  1852,  and  again  in  1859,  Mr.  Cleasby  was  a  candidate 
for  East  Surrey,  but  without  success.  His  politics  were 
thoroughly  Conservative,  and,  if  he  had  been  returned  to 
Parliament,  it  is  certain  that  he  would  have  been  a  staunch 
supporter  of  that  party.  Whether  he  would  have  taken 
any  active  part  in  the  debates  of  the  House  may  well  be 
doubted.  In  all  probability  his  fastidious  taste  would  have 
kept  him  from  ever  satisfying  himself  that  he  had  prepared 

* 

a  speech  worthy  of  being  delivered ;  and  thus,  I  think  it 
very  likely  that  he  would  have  remained  a  silent  member. 
On  the  hustings  he  did  not  display  the  art  of  conciliating  a 
mob.  On  one  occasion  he  raised  a  hurricane  of  disappro- 
bation by  telling  the  surrounding  mob  that,  while  he  saw 
plenty  of  enthusiasm  for  Palmerston,  or  Russell,  or  Derby, 
or  Disraeli,  he  was  sorry  to  observe  that  they  none  of  them 
cared  for  their  Queen.  He  himself  was  a  most  loyal 
subject,  a  great  admirer  of  Lord  Chatham  and  the  younger 
Pitt,  of  Burke,  and  of  Wellington,  a  strong  Protestant  in 
his  Church  views,  yet  very  tolerant  of  opposite  opinions, 
and  numbering  amongst  his  most  intimate  friends  many  of 
his  most  decided  political  opponents. 

The  local  connection  which  brought  him  to  try  his 
fortunes  as  a  candidate  for  East  Surrey  consisted  of  his 
possession,  by  purchase,  of  a  considerable  estate  called 
"  Ledgers,"  about  six  miles  east  of  Croydon,  near  Worm's 
Heath,  with  a  residence  surrounded  by  woods  and  heaths  of 
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great  beauty  and  wildness,  well-stocked  with  game,  and 
abounding  in  those  natural  beauties  with  which  the  border- 
land of  Kent  and  Surrey  is  so  richly  endowed.  The  name  of 
"  Ledgers  "  will  recall  many  a  joyous  recollection  to  those 
members  of  the  profession  (and  they  were  many)  who  enjoyed 
the  privilege  of  sharing  its  hospitalities,  whether  during  the 
Christmas  or  the  Long  Vacation,  or  when  the  Surrey  Assizes 
were  held  at  Croydon.  Here,  in  a  house  unlike  any  other  I 
ever  saw,  which  had  grown  by  successive  additions  from  a 
small  farm-house  to  a  roomy,  quaint,  picturesque,  many- 
gabled  mansion,  he  rejoiced  to  gather  together  some  of 
the  choice  spirits  of  the  Old  Home  Circuit  or  of  his  own 
Northern.  He  was  a  remarkably  keen  sportsman.  In  the 
autumn  and  winter  months  the  whole  neighbourhood  would 
often  ring  with  the  music  of  his  beagles,  and  with  his  own 
cheery  voice  urging  them  on.  It  was  astonishing  on  such 
occasions  to  see  how  little  his  lameness  interfered  with  his 
enjoyment  of  the  sport.  He  was  a  capital  shot,  and  entered 
fully  into  all  the  plans  and  schemes  necessary  for  the 
successful  pursuit  of  the  game.  His  admiration  of  one 
absurdly  diminutive,  but  marvellously  active  little  beagle, 
called  ".Tommy,"  amounted  almost  to  hero-worship.  But 
it  was  not  only  out-of-doors  that  he  enjoyed  and  made 
his  friends  enjoy  his  country  home.  The  evenings  at 
**  Ledgers*'  were  as  pleasant  as  the  mornings.  Quite  late  in 
life,  he  had  found  time,  by  assiduous  practice  in  his  leisure 
hours,  to  acquire  considerable  proficiency  on  the  violincello. 
He  was  devoted  to  classical  music.  To  hear  a  trio  of 
Mozart  or  Haydn,  played  by  himself  and  one  of  his 
daughters,  with  some  able  violin-playing  friend,  was  a 
pleasure  not  to  be  forgotten.  He  enjoyed  his  whist,  or  a  roimd 
game,  or  cassino,  with  quite  a  boyish  pleasure.  Then  he 
had  a  thoroughly  well-stocked  library,  and  rarely  a  morning 
or  evening  passed  without  some  evidence  of  its  influence  or 
use  of  its  contents.  His  knowledge  of  history  and  of  poetry 
was  remarkable.     He  was  hardly  ever  known  to  be  at  a  loss 
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when  a  question  arose  as  to  the  correctness  or  source  of  a 
quotation,  whether  in  the  ancient  or  modem  classical 
writers.  His  favourites  in  English  poetry  were  the  old 
Elizabethan  poets,  and  Milton,  Dryden,  Pope,  Gray, 
Collins,  and  Byron.  In  prose,  he  was  an  enthusiastic 
admirer  of  Milton  and  Burke.  Fond  as  he  was  of  out-door 
exercise,  he  was  wont  to  say  that  he  welcomed  the  rainiest 
day  because  it  gave  him  an  ever-increasing  enjoyment  over 
his  **  dear  old  classics."  In  these  he  was  perpetually 
refreshing  and  enlarging  his  stock  of  knowledge,  so,  that  he 
might  have  truly  joined  in  the  noble  boast  of  the  epigram  : 
"  yrpaaKH}  iroXXa  StSacrKo/xd'os/'  Yet  no  one  better  understood  the 
wisdom  of  Horace's  maxim  "  Duke  est  desipere  in  loco*'*  I 
have  known  him  sally  forth,  on  more  than  one  occasion, 
when  the  snow  lay  several  inches  deep  upon  the  ground,  and 
do  a  good  day's  work  along  the  hedgerows  with  his  beagles ; 
and,  welcome  as  was  the  rainy  day,  for  the  reasons  aforesaid, 
still  more  acceptable  to  him  was  the  sunshine  of  a  genial 
morning  in  July  or  August,  when  cricket  was  **in  the  wind." 
I  can  remember  more  than  one  occasion,  on  which  he 
himself  took  no  inactive  part,  in  a  cricket  match  between 
the  Home  Circuit  Bar  Eleven  and  the  Ledgers  Club.  Very 
joyous  days  were  those  when  the  future  Baron  and  his  two 
Etonian  sons,  with  the  aid  of  the  servants  and  keepers,  and 
a  few  Etonian  or  Harrovian  neighbours,  would  hold  their 
own  against  the  batting  and  bowling  of  the  Circuit  Eleven, 
encouraged  towards  nightfall  by  the  arrival  from  Croydon 
of  many  a  Q.C. — Shee,  Channell,  Chambers,  Bramwell, 
Bovill,  Hawkins.  ..."  Cum  multis  aliis  quos  nunc 
perscribere  longum  est.*'  Very  healthy,  hearty,  and  amusing 
were  the  feats  and  jokes  of  men  (too  many,  alas !  now  no 
more)  whose  names  are  to  be  found  thickly  studding  the 
Legal  Reports  as  advocates  or  as  judges.  In  a  Law 
Magazine  it  may  be  permitted  to  name  a  few,  ^nd  leave 
the  reader  to  judge  what  merry  days  those  were,  and 
with  what  mixed  feelings    of  gratitude   and   regret  those 
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who  survive  must  look  back  upon  a  visit  to  "  Ledgers  "  at 
that  period.  I  will  content  myself  with  "  making  up  an 
eleven,"  and  they  shall  consist  (as  they  come  into  my 
head)  of  Sir  George  Honyman,  R.  J.  Biron,  J.  Kaye, 
J.  P.  Murphy,  J.  Bridge,  C.  Lanyon,  R.  B.  Marsham, 
J.  C.  Mathew,  Morgan  John  O'Connell,  A.  L,  Smith, 
and  Alfred  Thesiger.  I  am  not  at  all  sure  that  this  very 
eleven  may  not  at  some  time  or  other  have  represented 
the  great  Home  Circuit  (itself  now,  alas!  no  more).  But 
I  am  sure,  if  they  did,  those  of  them  who  survive  will 
remember  with  pleasure  not  only  the  day,  but  the  night 
which  followed.  The  plentiful  banquet — the  genial  recep- 
tion— the  music  and  the  song.  As  a  host,  Cleasby  pre- 
eminently shone.  He  had  the  happy  faculty  of  making 
everybody  comfortable  by  the  evident  enjoyment  he  himself 
felt  in  the  exercise  of  unostentatious  hospitality.  The 
**  good  fellow  **  of  1827  was  the  good  fellow  still,  and  so  he 
was  to  the  end. 

In  1861,  Mr.  Cleasby  was  appointed  a  Queen's  Counsel 
by  Lord  Campbell,  in  a  batch  of  seventeen,  of  whom  five 
besides  himself  have  since  risen  to  the  Bench.  He  was 
then  in  his  57th  year,  too  late,  even  if  there  had  been  no 
other  obstacle,  to  attain  a  large  practice  as  a  leader.  But, 
in  truth,  his  were  not  the  qualities  which  at  any  time  of  his 
life  would  have  been  likely  to  insure  a  large  leading 
practice  at  the  Bar.  His  voice  was  not  strong,  his  style, 
both  of  speaking  and  of  reasoning,  was  more  adapted  to 
the  convincing  of  Judges  than  of  Juries.  He  was  too 
fastidious  in  his  choice  of  words  and  arguments  to  be  a 
ready  advocate.  He  would  have  been  more  apt  to  be 
shocked  at  a  bold  and  sophistical  argument  from  a  skilled 
Nisi  Prius  opponent,  than  able  or  willing  promptly  to  rebut 
it.  It  is  not  therefore  to  be  wondered  at  that  his  practice 
as  a  Q.C.  was  limited  to  the  same  class  of  business  as  he 
enjoyed  before.  He  still,  however,  had  many  arbitrations. 
His  opinion  was,  perhaps,  more  than  ever  sought,  and  he  was 
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Still  occasionally  employed  as  "  second  man  "  in  heavy 
special  jury  causes,  to  the  great  assistance  of  the  actual 
leader  of  the  cause. 

In  the  year  1867  he  was  a  candidate  for  the  University  of 
Cambridge,  but  without  success,  Mr.  Beresford  Hope  being 
his  successful  opponent. 

In  1868,  three  additional  Judges  were  appointed,  and 
Mr.  Cleasby  became  a  Baron  of  the  Exchequer,  and  was 
afterwards  Knighted . 

Much  as  he  was  respected  and  beloved  in  this  capacity, 
it  may  truly  be  said  that  few  of  the  public,  or  even  of  the 
Bar,  were  able  to  fully  appreciate  his  worth  as  a  Judge. 
So  cautious  was  he  in  his  utterances,  so  diffident — almost 
to  a  fault — of  his  own  accuracy  and  power  of  expression, 
so  perfect,  a  detestation  had  he  of  saying  anything  for  mere 
eflPect,  that  his  eiTorts  were  not  of  a  character  to  win 
popular  applause.  As  a  Nisi  Prius  Judge  he  did  not  excel. 
In  the  Criminal  Courts  he  was  never  quite  at  home.  The 
juries  were  not  unfrequently  puzzled  by  his  extremely  con- 
scientious efforts  to  explain  the  whole  law,  and  recapitulate 
the  minutest  details  of  the  facts  of  the  case  before  dis- 
missing them  to  their  deliberations ;  and  they  were  heard 
sometimes  to  complain  that  he  had  given  them  no  hint  of 
his  own  opinions  upon  the  questions  left  for  their  solution. 
He  had  a  curious  way  of  prefacing  sentences  of  unexpected 
leniency,  by  expressions  of  the  strongest  kind  as  to  the 
vileness  or  enormity  of  the  crime. 

But  though  many  lawyers  of  far  inferior  mental  powers  and 
cultivation  have  been  more  efficient  Judges  at  Nisi  Prius, 
or  in  the  Crown  Court,  it  was  impossible  for  any  of  his 
brethren  to  sit  by  Baron  Cleasby  during  an  argument  in 
Banco,  or  to  discuss  the  case  with  him  at  its  close,  without 
recognizing  his  great  value  a^  a  member  of  the  Court,  or 
without  admiring  the  great  mastery  of  Law  in  all  its 
branches  which  he  had  acquired.  Whether  the  case  was 
one  demanding  a  thorough  knowledge  of  the  principles  by 
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which  our  Real  Property  rights  are  governed,  or  large 
experience  in  the  great  mercantile  code,  built  up  from  time 
to  time  upon  what  has  been  called  "Judge-made  Law,"  his 
knowledge  was  profound  and  ready.  His  high  attainments 
in  early  life  both  in  mathematics  and  classics  gave  him 
much  assistance.  From  the  former  he  had  acquired 
great  accuracy  of  thought  and  facility  of  reasoning,  and 
that  power  of  appreciating  the  truth  or  falsehood  of 
an  analogy  which  is  so  essential  to  the  due  understanding 
and  exposition  of  English  Law,  whilst  the  latter  enabled 
him  to  express  his  ideas  concisely  and  aptly,  and  in 
language  full  of  dignity  and  grace.  The  force  and 
terseness  of  many  of  his  unwritten  judgments  were  due  in  a 
great  measure  to  a  habit  he  had  acquired  of  making  short 
notes  towards  the  close  of  an  argument,  which  served 
as  the  framework  of  his  judgment.  Whilst  this  practice 
tended  to  prevent  anything  like  verbosity  or  repetition,  it 
enabled  him  to  state  his  propositions  in  a  form  neat  and 
logical,  and  at  times  almost  epigrammatic. 

If  he  was  good  on  the  Bench,  he  was  even  better  in  the 
Judges'  room,  when  the  time  came  for  considering  the 
judgment.  It  then  became  doubly  apparent  that  he  was  not 
only  possessed  of  vast  learning  and  experience,  and  high 
reasoning  powers,  but  that  over  all  these  predominated  an 
intense,  innate  desire  to  do  what  was  just  and  right.  Yet  he 
was  ever  ready  to  appreciate  and  show  due  respect  for  the 
views  of  others  where  they  differed  from  his  own .  The  gentle 
ness  he  exhibited  towards  those  with  whom  he  could  not 
agree,  was  the  more  remarkable,  and  the  more  to  be 
praised,  because  it  covered  a  purpose  and  a  will  which  by 
nature  were  strong.  His  reputation  will  probably  live  more 
from  his  written  judgments  than  from  any  other  memorial 
of  his  judicial  career.  In  these  he  spared  no  pains,  but 
often,  undertaking  what  might  have  been  left  to  one  of  his 
juniors  to  do,  he  would  take  home  a  bulky  set  of  papers 
with  his  notes  of  an  argument  of  several  days'  duration. 
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and,  occupying  the  period  which  remained  after  the  daily 
sittings  were  over,  would  speedily  work  out  a  judgment, 
thorough  and  exhaustive,  and  modestly  court  the  suggestions 
and  criticisms  of  his  brother  Judges. 

In  writing  the  above  summary  of  his  judicial  career,  I 
have  been  mainly  indebted  to  one  of  his  younger  colleagues, 
who  has  hereditary  reasons  for  appreciating  the  good 
services,  as  a  Baron,  of  one  who  has  left  his  mark  upon 
the  high  character,  as  a  tribunal,  of  the  Old  Court  of 
Exchequer.  I  will,  now  add,  without  comment,  the  con- 
tents oi  a  letter  with  which  I  have  been  favoured  by  an 
older  colleague  of  Baron  Cleasby's  in  the  Exchequer,  now 
administering  justice  in  a  still  higher,  though  less  ancient, 
tribunal.  The  whole  Profession  will  understand  from 
whose  heart  these  words  proceeded,  and  by  whose  hand 
they  were  written : — 

**  I  am  glad  you  are  writing  a  memoir  of  Cleasby.  Such 
a  man  ought  not  to  leave  us  without  there  being  some 
record  of  him.  I  sat  with  him  in  the  Exchequer  for  eight 
years,  and  can  speak  of  him  as  a  Judge  and  a  friend.  When 
I  was  put  on  the  Bench,  there  were  fourteen  Judges,  who 
are  all  gone.  Including  those  who  have  come  and  gone, 
and  those  who  are  now  sitting,  I  have  seen  about  fifty. 
For  no  one  of  them  had  I  more  respect  and  affection  than 
for  Cleasby.  No  part  of  my  duty  has  been  so  pleasant  to 
me  as  sitting  with  him  alone  in  the  little  Court  at  the 
Exchequer.  With  none  did  I  more  gladly  go  Circuit.  We 
went  together  in  one  of  his  last.  I  knew  I  was  safe  in  his 
law,  and  I  knew  that  no  temper,  or  whim,  or  indolence 
would  affect  his  judgn^ent  or  interfere  with  his  coming  to 
a  right  conclusion.  I  have  heard  him  called  crotchetty. 
So  I  have  many  others  who  have  a  keen  and  subtle 
intellect,  perhaps  beyond  that  of  the  critics.  He  was  a 
man  of  great  ability  and  attainments.  You  know  better 
than  I  his  University  honours.  He  was  not  only  a  learned, 
but   an   accomplished    man,   a  linguist,   and  a  musician. 


126  THE  LATE  BARON  CLEASBY. 

Besides  this,  what  so  fitted  him  for  his  position,  and  made 
him  so  beloved  by  everybody,  was  his  kind  heart,  and 
wonderfully  amiable  temper.  No  impatience ;  no  cross 
words  or  looks  to  any  unlucky  barrister.  The  greatest 
outbreak  of  his  I  ever  heard  of  was  one  of  which  I  often 
used  to  tell  him.  A  learned  junior,  now  a  most  able  Q-C, 
was  defending  a  prisoner,  and  was  indulging  m  some 
of  those  remarkable  arguments  which  we  hear  on  such 
occasions,  when,  probably,  something  being  said  by  him  still 
stronger  than  in  his  former  efforts,  I  overheard  Cleasby 
saying  to  himself, '  Oh  dear !  Oh  dear !  what  will  he  say  next  ? ' 
I  may  mention,  as  a  proof  of  his  considerate  disposition, 
a  thing  which  it  gives  me  a  melancholy  pleasure  to  tell  as 
showing  his  regard  for  me.  On  his  death-bed,  within  forty- 
eight  hours  of  his  death,  he  told  his  son  to  write  and  tell 
me  of  his  precarious  state,  because,  as  he  said,  he  kne^v 
how  shocked  I  should  be  if  I  heard  of  his  death  without 
previous  warning.  He  was  right — I  should  have  been ;  and 
I  was,  though  warned,  deeply  grieved.  He  sat  too  long. 
His  spring  circuit  in  1878  was  a  great  fatigue  to  him.  He 
never  spared  himself.  It  is  just  that  somebody  should 
speak  for  him.  With  as  much  right  as  anyone  to  express 
a  confident  opinion,  and  to  speak  with  an  air  of  authority, 
he  was  a  most  modest,  unassuming  person.  He  not  only 
had  not  a  particle  of  arrogance,  but  from  his  manner  you 
might  think  him  wholly  unconscious  of  his  own  worth. 
Make  it  known  to  those  who  did  not  know  him,  that  he  was 
deeply  respected  and  beloved  by  those  who  did." 

I  believe  that  there  is  no  one  who  knew  the  subject  of 
this  memoir,  who  will  not  recognise  the  justice  as  well  as 
the  vigour  of  the  above  characteristic  eulogium.  In 
personal  appearance  the  late  Baron  was  of  truly  n6ble 
caste.  The  beautiful  portrait  of  him,  in  judicial  costume, 
by  Richmond,  completed  only  a  year  or  two  before  his 
death,  presents  as  comely  a  picture  of  a  Judge  in  his  robes, 
and  as  faithful  a  likeness  of  the  man  as  I  have  ever  seen  of 
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any  man  or  Judge.     He  was  of  middle  height  and  spare 

habit.     He  was  hardy  in  enduring  cold,  but  occasionally 

suffered   severely  from  violent  head-aches  for  some  years 

before  his  death. 

In  the  summer  of  last  year  he  went  to  his  country  house 

of    Penoyre,   near    Brecon    (purchased    by  him   after   his 

elevation  to  the  Bench).     Here  he  soon  gained  so  much 

apparent  health  and  strength,  that  his  friends  indulged  in 

the  hope  that  he  had  in  store  for  him  and  for  them  many 

years  of  learned  leisure  and  cheerful  old  age :    but  in  the 

month  of  September  he  had  an  attack  of  jaundice  of  great 

severity  and  obstinacy,  followed  by  a  complete  stoppage  of 

the  biliary  vessels ;  and  after  some  weeks  of  suffering,  more 

from  weakness  and  weariness  than  from  actual  pain,  he 

died  on  the   6th    October,   the  32nd   anniversary  of  his 

brother    Richard's    death,   leaving   his  widow    and    three 

surviving  children,  and  numerous  friends  both  in  and  out 

of  the  profession,  to  deplore  the  loss  of  a  devoted  husband, 

a  good  father,  a  high-minded  and  cultivated  gentleman,  a 

learned  lawyer,  and  an  excellent  Judge. 

G.  Denman. 


II.— GROWTH    OF    THE    "PREVALENCE''    OF 

EQUITY. 

WHEN  any  great  change  in  any  department  of  social  life 
takes  place  (always  opposed  at  first,  and  generally 
gradual),  it  is  very  instructive,  as  well  as  interesting,  to 
mark  the  steps  by  which  it  has  been  reached.  Especially  is 
this  the  case  when  the  change  is  one  which  effects  the  very 
Constitutional  landmarks  of  our  Political  or  Juridical 
system. 

Among    the   changes  referred    to,    none    probably    has 
ever    been   greater    than   that   which    was    ushered    into 
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the  world    on    ist    November,   1875,   by  the    Judicature 

Acts,  and  the  "  prevalence  "  thereby  accorded  to  Equity. 

On  the  eve,  too,  of  the  transaction  of  all  the  Legal  and 

Equitable  business  of  the  country,  under  the  same  grand 

roof  of  one  central  Palace  of  Justice,  an  inquiry  into  the 

history  of  that  change  appears  specially  appropriate. 

Like  many  other  things,  this  great  event  began  from 

small    beginnings.      It    was    conceived,    advocated,    and 

matured  by  humble  instruments,  who  never  have  had  the 

credit  due  to  them  for  it ;  whilst  those  whom  Power  and 

Place  have  enabled  to  reap  the  kvSos,  and  put  the  finishing 

touch  to  it — 

Operi  imponere  finem, 

but  who  never  were  Law  Reformers  in  their  youth,  nor 
toiled  for  it  in  their  manhood,  nor  cared  for  it  with  their 
heart  of  hearts,  and  strength  of  strengths,  but  were  only 
obliged  to  carry  it  into  execution  by  the  pressure  from 
without,  because  they  were  in  office — have  had  the  Acts 
and  Reformation  *  called  after  their  own  names,'  and  have 
entered  into  the  labours  of  others. 

It  is  well-known  that  the  great  Lord  Bacon  was  a  Law 
Reformer,  and  in  favour  of  a  Digest  of  the  Law,  at  that 
time  capable  of  being  squeezed  into  very  moderate  dimen- 
sions ;  whilst  Lord  Mansfield,  150  years  later,  had  to  run 
the  gauntlet  of  Junius,  and  some  of  his  less  anonymous 
contemporaries,  for  his  wish  to  imbue  his  own  Court  with 
more  of  the  spirit  of  Equity.  But  his  hands  were 
tied  by  the  very  oflSce  which  he  held,  and  which  probably 
also  made  hinT  too  busy  to  lift  up  his  voice  in  the  Legisla- 
ture (where  he  was  constantly  bullied  by  Lords  Chatham 
and  Camden)  and  introduce  any  measure  on  the  subject. 

Private  individuals,  here,  as  elsewhere,  first  originated 
the  change,  or,  at  least,  first  drew  men's  minds  seriously 
to  the  necessity  of  it — by  means  of  Speeches,  Pamphlets, 
Lectures,  and  Petitions.  Then  the  Press,  ever  taking  the 
cue  from  the  times,  joined  them,  when  it  saw  they  were  fit 
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for  it.  Then  Societies ;  by-and-bye  influential  individual 
Members  of  Parliament,  were  aroused  and  affected.  Royal 
Commissions  and  Reports  presently  worked  in  the  same 
direction,  till  at  last  the  Law  Officers  of  the  Crown,  and 
Lord  Chancellors  themselves,  were  enlisted,  and  ventured 
to  speak  out,  in  its  favour,  guardedly  and  reluctantly  (with 
one  great  exception),  as  most  ofiicial  men  are  obliged  to  do, 
but  of  course  with  greater  weight.  Finally  the  great 
change  got  upon  the  Statute  Book,  and  became  the  Law  of 
the  Land,  in  the  shape  of  an  Act  which,  whatever  blots  or 
shortcomings  there  may  be  in  many  of  its  details,  and 
however  nominal  many  may  like  to  call  the  Fusion  of  Law 
and  Equity  which  it  has  effected  in  Practice,  will  at  least 
be  invaluable  for  ever,  as  sanctioning  the  golden 
principle  for  the  first  time — that  in  "all  cases,  where  Law 
and  Equity  conflict,  the  latter  shall  prevail.*' 

With  the  exception  of  the  dicta  in  its  favour,  which  may 
have  dropped  from  Lord  Mansfield,  it  was  not  till  1834  that 
the  matter  was  ever  placed  before  the  public  in  a  serious 
point  of  view.  The  individual  to  whom  the  honour  of 
having  done  this  is  due,  was  Arthur  James  Johnes,  Esq., 
of  Lincoln's  Inn,  Barrister-at-Law,  afterwards  a  County 
Court  Judge  for  Carnarvonshire  and  other  parts  of  North 
Wales.  In  that  year  he  published  a  pamphlet  (modestly 
inscribing  it  to  Mr.  Andrew  Amos),  entitled,  "  Suggestions 
for  a  Refonn  of  the  Court  of  Chancery,  by  a  Union  of  the 
Jurisdictions  of  Equity  and  Law,"  which  for  breadth  of 
view  and  thought,  we  are  bold  to  say,  has  never  been 
surpassed.  Those  *  suggestions,'  indeed,  contain  the  very 
germ  and  nucleus  of  what  has  since  been  sanctioned  by  the 
Judicature  Acts;  and  never  were  suggestions  more  com- 
pletely verified  and  justified.  He  was  a  true  prophet 
indeed,  but  did  not  quite  live  to  see  the  fruits  of  his 
prophecy.  He  died  about  four  years  ago.  Nor  do  I  find 
that  Mr.  Johnes  took  any  other  active  steps  to  promote  the 
object   he  had  so  dearly  at  heart.    That  this  admirable 
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pamphlet  never  reached  a  second  edition  is  not  surprising, 
considering  the  haze  and  torpor  of  men's  minds  on  the 
subject  at  the  time ;  but,  standing  on  the  merits  of  its  first 
and  only  issue,  it  may  be  truly  said  that  Mr.  Johnes  has 
done  more  to  regenerate  Legal  Society  than  probably  any 
other  writer  ever  did.  I  am  not  quite  old  enough  to 
remember  whether  it  was  much  spoken  of  at  the  time. 
Probably  not ;  the  obscurity  of  the  author,  then  a  young 
barrister,  would  prevent  this ;  but  that  does  not  make  it 
less  meritorious. 

I  would  draw  special  attention  to  such  passages  as  the 
following,  so  much  in  advance  of  the  age  : — 

Render  all  cases  of  uses  and  trusts  cognizable  by  the  same 
tribunal  (p.  58). 

And  again — 

It  is  essential  to  bear  in  mind  that  the  Equity  decisions  have 
not  had  the  effect  of  abrogating  the  feudal  principles  of  the 
Common  Law,  but  merely  of  checking  and  neutralizing  their 
operation  in  any  given  case  in  which  an  application  is  made 
to  a  Court  of  Equity  to  prevent  the  Courts  of  Law  from 
carrying  them  into  practical  operation.  Thus  our  system  is 
deformed  by  the  singular  practical  paradox  of  two  tribunals 
under  the  same  Government  acting  simultaneously  as  the 
organs  of  antagonistic  principles  (p.  62). 

Again  (p.  72)— 

There  is  no  doubt  that  in  reprobating  such  vicious  techni- 
calities as  these,  their  obscurity  does  lead  to  applications  to  the 
wrong  tribunal,  and  the  most  fair  and  honest  suitor  may  be 
betrayed  by  them  ifllo  an  unsuccessful  Chancery  suit ;  un- 
successful, not  because  there  is  any  doubt  as  to  his  claim,  but 
because  he  has  urged  it  in  the  wrong  Court.  .  •  .  The 
confusion  of  the  Law  springs  mainly — if  not  solely — from  the 
separation  of  tribunals.  It  is  manifest  that  the  jurisdiction  in 
matters  of  "  account  **  ought  not  to  be  made  a  head  of  distinct 
jurisdiction,  but  to  be  attached,  as  a  mere  incident,  to  the 
authority  possessed  by  the  tribunal  having  judicial  dominion 
over  the  subject  matter  of  the  account. 

Still  further  (p.  76)— 

What  pretence  can  be  suggested  why  so  simple  a  defence  (as 
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Equity  allows  against  enforcing  the  penalty  of  a  bond)  should 
not  be  admitted  at  once  by  a  Court  of  Common  Law,  instead  of 
the  defendant  being  driven  into  a  Court  of  Equity  to  obtain  the 
recognition  of  those  notorious  equitable  rights  of  which  so 
profound  an  ignorance  is  thus  abundantly-  thus  fantastically — 
professed  at  Nisi  Prius? 

Again  (p.  80) — 

It  is  perfectly  obvious  that  nothing  can  serve  more  eflfectually 
to  retard  the  progress  of  a  suit  than  the  necessity  of  splitting  it 
into  two  fragments,  for  the  adjudication  of  two  distinct  Courts. 
Nothing  can  create  a  greater  waste  of  time  and  expense  than 
the  necessity  of  appealing  to  two  Judges,  and  of  employing  two 
sets  of  advocates  upon  one  simple  case. 

Again  (p.  69) — 

The  creation  of  one  simple  remedy  for  all  persons  entitled  to 
rent,  and  obtainable  in  a  Court  uniting  the  Law  and  Equity 
jurisdictions,  would  annihilate  at  once  a  mass  of  useless  and 
pedantic  distinctions. 

And  lastly  (p.  78) — 

On  this  subject  (of  assets)  a  singular  anomaly  exists — a  trust 
estate  being  by  Statute  legal  assets,  though  for  ordinary 
purposes  it  is  purely  a  creation  of  Equity.  There  is  clearly 
no  reason  why  legal  and  equitable  assets  should  be  divided  in 
a  different  manner  amongst  creditors ;  in  practice,  therefore,  the 
distinction  between  them  is  not  only  useless  but  objectionable. 

No  further  effort,  however,  in  the  direction  of  fusion 
appears  to  have  been  made  by  any  Englishman  till  a 
pamphlet,  in  1848,  by  the  present  writer,  on  the  "  Anom- 
alous Condition  of  English  Jurisprudence,"  which  advo- 
cated precisely  similar  views  to  those  of  Mr.  Johnes,  though 
the  author  had  not  had  the  advantage  of  having  seen  his 
work. 

It  is  right,  however,  to  mention  here,  that  the  New  York 
Commissioners  (Mr.  David  Dudley  Field,  and  two  others), 
had  recommended  fusion  in  1848,  and  that  in  1849  it 
became  Law  in  the  State  of  New  York.  On  November 
i8th,  1830,  the  Law  Amendment  Society  here  recei\*d  from 
Mr.  Field,  at  one  of  their  meetings,  a  lucid  oral  exposition 
of  its  working  and  effect  {Morning  Herald^  November  19, 
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1850 ;  Law  Review^  No.  XVIII.,  p.  218),  in  the  course  of 
which  Mr.  Bethell,  Q.C.,  expressed  his  "  gratification  at 
hearing  what  had  been  done  in  New  York,"  and  showed 
that  "  the  great  advantage  of  a  Law  Reform  here  would  be 
by  letting  the  equitable  rights  of  all  parties  in  every  case 
prevail  and  predominate  ;  "  or,  as  his  favourite  phrase  was 
(which  afterwards  became  a  stereotyped  one),  that  "  Law 
should  be  swallowed  up  by  Equity." 

The  present  writer's  pamphlet  had  the  advantage,  which 
Mr.  Johnes's  had  not,  of  being  pressed  on  the  attention  of 
the  public  by  the  able  pen  of  Thomas  Henry  Farrer,  Esq., 
now  Secretary  of  the  Board  of  Trade,  then  himself  a  young 
barrister,  with  singularly  large  views  on  Law  Reform, — in  a 
review,  to  which  the  Law  Review  opened  its  columns  (No. 
XVIII.,  p.  62),  and  to  which  the  reader  is  referred  for 
further  particulars  of  it.  The  pamphlet  was  also  reviewed 
in  the  Guardian^  and  other  leading  papers,  though  the 
Guardian,  with  less  precision  than  usually  belongs  to  it, 
said,  in  January,  1848,  that  the  "innumerable  obstacles 
which  present  themselves  to  the  realization  of  Mr.  Trower's 
views  will  at  once  and  unsuggested  crowd  upon  the  mind  of 
any  practical  lawyer."  In  May,  185 1,  however,  that  journal 
had  altered  its  tone,  and  wrote  as  follows : — "  The  principal 
reform  now  mooted,  and  to  which,  in  some  shape  or  other, 
it  seems  probable,  if  not  certain,  that  we  shall  come  at 
last,  is  the  total  abolition  of  that  '  anomalous '  distinction 
between  Law  and  Equity."  The  "  innumerable  obstacles  " 
had  in  three  short  years  dwindled  away  and  become 
*•  certainty !" 

The  Law  Amendment  Society,  which  was  then  in  fall 
swing,  and  doing  much  good  work  under  Lord  Brougham's 
presidency,  lost  no  time  in  taking  up  the  subject  of  Fusion. 
On  Nov.  19,  1850,  notice  of  a  resolution  was  given  by  the 
writer, ^o  the  effect  that  the  "distinction  of  Principle  and 
Procedure  between  Law  and  Equity  in  this  country  is  an 
artificial  and  senseless  one,  and  productive  of  great  social 
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evUs;  and  should,  therefore,  be  abolished."  And,  in  the 
beginning  of  the  next  year  (i85i),he  re-issued  his  pamphlet 
on  the  "  Anomalous  Condition  of  English  Jurisprudence/' 
which  was  further  reviewed  in  the  Law  Review  for  February, 
1851.  In  the  course  of  his  remarks,  the  Reviewer  "felt 
some  pride  and  pleasure  in  thinking  that  this  subject  had 
for  many  years  engaged  the  attention  of,  at  all  events,  one 
gentleman  of  the  English  Bar,  who,  in  1848,  gave  his 
brethren  the  benefit  of  the  conclusions  at  which  he  had 
arrived.** 

This  pamphlet  was  next  followed  up  by  a  paper  by  the 
same  author,  on  April  14,  1851,  on  the  "  Fusion  of  Law  and 
Equity,*'  read  before  Lord  Brougham  and  the  Law  Amend- 
ment Society,  which  will  be  found  printed  in  extenso  in  the 
Law  RevieWy  No.  XV.,  p.  107. 

This  year  (1851)  was  an  active  and  prolific  one  in  Law 
Reform.  In  1851,  at  the  instance  of  Mr.  Bethell,  then  a 
zealous  and  influential  member  of  the  Law  Amendment 
Society,  a  Special  Committee  of  that  Society  had  been 
appointed  to  consider  *'  whether  the  principles  of  Law  and 
Equity  can  be  administered  in  the  same  Court  and  by  the 
same  form  of  procedure ;  and,  in  making  such  inquiry,  to 
have  regard  to  the  provisions  and  operation  of  the  New 
York  Code  **  {Law  Review,  No.  XVI.,  p.  184.)  The  members 
of  the  Committee  (see  Globey  Jan.  14,  1851),  were  Messrs. 
Fane,  Robert  Lowe,  M.  D.  Hill,  Creasy,  Bethell,  Trower, 
Vansittart  Neale,  Pigott,  Stewart,  W.  Hawes,  Elliott,  and 
Alderman  Salomons.  Their  first  Report,  drawn  up  by  Mr. 
Lowe,  stood  for  consideration  the  same  evening  as  the  above 
Paper  was  read,  and  will  be  found  in  extenso  in  the  Law 
Review,  No.  XIV.,  p.  153.  It  concludes  by  recommending 
to  the  Society  the  following  resolutions,  which  were  adopted 
May  12,  1851  (Law  Review,  No.  XIV.,  p.  ,231):  **i.  That 
justice,  whether  it  relate  to  matters  of  Legal  or  Equitable 
cognizance,  may  advantageously  be  administered  by  the 
same  tribunal.     2.  That  where  the  principles  of  Law  conflict 
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with  those  of  Equity  the  latter  shall  prevail,  to  the  exclusion 
of  the  former.  3.  That  all  litigation,  whether  it  relate  to 
matters  of  Legal  or  of  Equitable  cognizance,  may  advan- 
tageously be  subjected  to  the  same  form  of  procedure. 
4.  That  the  rules  of  procedure  be  embodied  in  a  Code." 

The  same  Committee  brought  out  a  second  Report  on  the 
subject,  in  which  they  submitted  to  the  Society  the  General 
Heads  of  a  Code  of  Procedure,  and  this  was  adopted  by  the 
Society  on  July  7,  1851  (Law  Review ^  No.  XXL,  p.  133), 
and  a  third  and  final  Report  in  July,  1852  {ih.) 

In  this  they  recommended  that  the  co-operation  of 
influential  members  of  both  Houses  of  Parliament  should  be 
earnestly  sought  to  bring  the  question  as  soon  as  possible, 
and  in  the  most  impressive  manner,  under  the  serious 
consideration  of  the  Legislature;  that  an  address  be 
presented  to  Her  Majesty  on  the  subject;  and  that  a 
number  of  short  Bills  should  be  introduced  into  Parliament 
as  preparatory  and  auxiliary  to  a  Code.  {Law  Review, 
No.  XVL,  p.  186.) 

The  1st  Report  of  the  English  Chancery  Commissioners, 
which  was  reviewed  by  the  present  writer  (see  Law  Review, 
XVL,  p.  187,  1852),  contained  the  following  enlightened 
admission  (which  goes  at  all  events  some  way  towards 
Fusion)  : — 

We  have  arrived  at  the  conclusion,  that  without  abolishing 
the  distinction  between  Law  and  Equity,  or  blending  the  Courts 
into  one  Court  of  universal  jurisdiction,  a  practical  and  eflfectual 
remedy  for  many  of  the  evils  in  question  may  be  found  in  such 
a  transfer  or  blending  of  jurisdiction,  coupled  with  such  other 
practical  amendments,  as  will  render  each  court  competent  to 
administer  complete  justice  in  the  cases  which  fall  under  its 
cognizance.  We  think  that  the  jurisdiction  now  exercised  by 
Courts  of  Equity  may  be  conferred  upon  Courts  of  Law ;  and 
that  the  jurisdiction  now  exercised  by  Courts  of  Law  may  be 
conferred  upon  Courts  of  Equity  to  such  an  extent,  as  to  render 
both  Courts  competent  to  administer  entire  justice,  without 
parties  in  the  one  Court  being  obliged  to  resort  to  the  aid  of  the 
other. 
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Nevertheless,  the  Common  Law  Procedure  Act,  1852, 
though  founded  on  reports,  which  evince  on  the  part  of  the 
common  lawyers  on  the  whole,  we  think,  a  greater  breadth 
of  view  on  the  subject  of  Fusion  than  the  Equity  Com- 
missioners displayed,  contained  no  traces  as  yet  of  that 
communication  to  Law  of  the  Principles  of  Equity,  which 
it  was  soon  destined  to  receive  to  a  certain  extent,  but 
which  was  not  to  be  consummated  for  another  20  years. 

And  yet  two  years  after,  in  the  Common  Law  Procedure 
Act,  1854  (^7  s-nd  18  Vic,  c.  124),  we  discover  the  first  germs 
of  this  communication.  The  Discovery  of  Documents 
(s.  50) :  the  power  to  deliver  Interrogatories  upon  any 
matter,  as  to  which  discovery  might  be  sought  (s.  51),  were 
efforts  in  this  direction.  So  was  the  power  to  grant  Man- 
damuses for  the  fulfilment  of  any  duty  in  which  the  plaintiff 
was  personally  interested  (s.  68) :  the  Specific  Delivery  of 
chattels  (s.  78) — a  jurisdiction  previously  appertaining  solely 
or  generally  to  Equity  (see  the  Pusey  Horn  Case^  i  Tud. 
L.C.) :  the  claim  to  a  Writ  of  Injunction ;  above  all,  the 
admission  at  Law  of  Equitable  Defences  and  Replications 
(s.  83,  85)  :  the  power  to  exercise  the  like  jurisdiction  with 
Equity  under  the  Shipowners'  Act  (s.  88) ;  the  jurisdiction 
in  case  of  Lost  Instruments  (s.  87) — what  were  all  these,  but 
gradual  attempts  to  engraft  Equity  upon  Law,  and  in  a 
tentative  way  to  feel  the  pulse  of  the  nation  upon  the  subject? 

It  is  now  time  to  introduce  on  the  stage  the  great  central 
figure,  round  which  all  other  champions  of  Law  Reform 
seem  to  cluster,  and  in  comparison  with  whom  they  all  now 
seem  dwarfs  and  pigmies — -who  from  his  appearance  in  1850, 
as  a  member  of  the  Law  Amendment  Society,  down  to  his 
resignation  of  the  Great  Seals  as  Chancellor  in  June,  1865, 
persistently  and  unflinchingly  addressed  all  the  powers  of 
his  high  intellect  and  position  to  this  one  object  of  Fusion — 
we  mean  the  late  Lord  Westbury, 

This  very  learned  person  did  not,  it  is  true,  live  to  prevail 
on  the  Legislature  to  abolish  the  distinction  between  Law 
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and  Equity,  or  even  to  see  others  cany  out  his  pet  scheme. 
He  died,  singularly  enough,  in  July,  1873,  just  four  months 
before  the  measure  was  accepted  as  law  by  the  nation ! 

Other  men  were  raised  to  oflSce  just  in  time  to  enter  into 
his  labours,  of  whom  none  ever  cared  for  Law  Reform  as 
he  did,  or  addressed  themselves  so  earnestly  to  it,  while  at 
the  bar,  when  the  advocacy  of  such  an  idea  as  Fusion  was 
scouted  by  many  as  Utopian. 

There  can  be  no  question,  indeed,  that  if  it  had  not  been 
for  the  unfortunate  circumstances  attending  his  fall  from 
office  in  1863,  and  his  death  eight  years  .after.  Lord 
Westbury  would  have  been  hailed  as  the  true  author  of  the 
great  measure.  Whatever  his  faults — and  they  are  not 
supposed  to  have  been  few — ^he  would  have  had  the 
generosity,  or  rather  justice,  to  share  the  credit  with  those 
who  had  laboured  in  and  promoted  the  same  cause,  even 
before  he  himself  had. 

Mr.  Bethell  for  the  first  time  obtained  a  seat  in  Parlia- 
ment for  Aylesbury,  and  afterwards  for  Wolverhampton^ 
and  became  Solicitor-General  in  Hilary  term,  1833,  and 
Attorney  in  February,  1857,  and  was  Lord  Chancellor  from 
June,  1861 — ^July,  1865.  Stunned  for  awhile,  we  suppose, 
by  the  unprecedented  circumstances  of  his  resigfnation,  he 
was  silent  in  Parliament  from  that  time  till  April,  1867 ; 
we  find  him  indeed  taking  part  in  the  general  debates  from 
that  time,  with  little  interruption,  down  to  June  4th,  1872 
(when  he  made  his  last  speech  on  the  Treaty  of  Washington) 
and  sometimes  conspicuously  on  his  own  favourite  subject 
of  Fusion  (as  on  February  i8th,  1870,  March  i8th,  and  May 
30th,  1870,  and  March  4th,  1872),  which,  forced  forward 
now  by  the  Vox  Populiy  was  beginning  to  develop  under  the 
successive  hands  of  even  anti-reforming  Chancellors.  On 
some  of  these  occasions  signs  were  discoverable  of  Lord 
Westbury's  former  vigour,  and  he  not  only  spoke,  but 
moved  important  measures,  and  made  some  great  speeches, 
e.g.,  on  the  Bankruptcy  and  Irish  Church  Bills  in  1868  and 
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1869.  Still,  upon  the  whole,  his  efforts  strike  us  as  those 
of  a  crest-fallen,  if  not  broken-hearted,  man.  The  reins 
of  power  had,  by  his  own  fault,  slipped  from  his  hands  and 
fallen  into  those  of  others,  and  he  had  lost  the  golden 
opportunity]  of  himself  seeing  to  the  birth  "  his  own 
child,"  as  he  used  to  call  it. 

A  scramble  for  the  paternity  of  his  scheme  may  be  said 
to  have  ensued  among  his  successors,  and  it  was  eventually 
fastened  on  him,  who  happened  to  be  in  office  when  the 
public  mind  was  ripest  for  it,  viz.,  Lord  Selborne. 

The  interest  of  the  press  had  by  this  time  (185 1)  been 

fiilly  awakened,  and  it  would  be  impossible  to  do  more  than 

refer  to  a  few  of  the  excellent  articles  which  appeared  on 

the  subject  in  every  first-class  paper.    The  TimeSy  as  usual, 

had  changed  with  the    times,   and   held   vastly  different 

language  on  the  subject  from  what  it  had  been  accustomed 

to  do.     Thus,  on  December  28th,  1848,  it  had  written — 

It  has  been  proposed  to  transfer  Equity  jurisdiction  to  the 
Common  Law  tribunals ;  but  we  are  inclined  to  think  unfavour- 
ably of  any  proposition  which  goes  to  such  an  extent.  It 
appears  to  us  not  only  impossible  of  realisation,  but  even  if  this 
were  otherwise,  stare  super  atftiquas  vias  is  a  maxim  as  full  of 
wisdom  now  as  in  the  days  of  the  great  Lord  Bacon.  We  have 
the  double  system — ^let  us  make  the  best  of  it. 

But  three  short  years  afterwards,  in  July,  1851,  it  wrote 
as  follows : — 

Falsehood  and  multiplicity  must  make  way  for  simplicity 
and  truth ;  the  same  reasons  which  induced  the  Common  Law 
Commissioners  to  recommend  the  abolition  of  the  distinction  of 
actions  will,  with  equal  cogency,  demonstrate  the  absiu-dity  of 
maintaining  any  longer  the  separation  of  Law  and  Equity. 

And  again,  on  October  15,  1851 : — 

These  conclusions  will,  we  feel  assured,  be  forced  upon  the 
mind  of  every  unprejudiced  layman  on  that  [the  Equity]  Com- 
mission— that  the  confusion,  delay,  vexation,  and  expense,  which 
are  the  consequences  of  this  unscientific  classification  (into  Law 
and  Equity)  are  wholly  unnecessary,  and  might  be  obviated  by 
obliterating  at  once  the  word  **  Equity"  as  distinguished  from 
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"  Law  **  from  our  whole  jurisprudence,  and  that  by  conferring  all 
the  powers  exercised  by  Common  Law  and  Equity  Courts 
separately  on  one  and  the  same  Court  all  the  ends  of  justice 
:would  be  efifectively  and  economically  obtained. 

And,  again,  on  August  4,  1852  : — 

The  Common  Law  Commissioners  perceived  that  it  was  in 
their  very  forms  of  action  the  distinction  between  Law  and 
Equity  consisted  ;  and  that,  if  they  were  abolished,  either  a  new 
technical  system  must  be  raised  on  their  ruins,  or  the  Fusion  of 
Law  and  Equity,  whose  division  was  perfectly  arbitrary  and 
artificial,  would  immediately  take  place :  but  not  being  prepared 
for  so  startling  a  consequence  they  drew  back,  &c.  The  Law 
Amendment  Society  start  from  the  same  point,  and  finding  that 
this  cannot  be  done  without  the  Fusion  of  Law  and  Equity,  they 
recommend  that  Fusion,  &c.  We  must  say  that  in  comprehen- 
siveness of  view,  as  well  as  in  soundness  of  argument,  the  scale 
seems  to  preponderate  in  favour  of  the  Law  Amendment 
Society. 

Again,  in  November,  1852  : — 

The  remedy  for  the  manifold  evils,  contradictions,  uncer- 
tainties, and  complications  arising  from  our  artificial  division  of 
jurisdictions  is  comprised  in  one  word;  and  that  word  is 
"  Fusion." 

On  November  19,  1852,  whilst  objecting  to  Mr.  White- 
side's speech,  when  Solicitor-General  for  Ireland,  on  his 
Irish  Common  Law  Procedure  Act,  that  it  did  not  go  fax 
enough,  the  same  paper  writes  thus  : — 

Why  is  the  system  of  bandying  the  parties  from  one  Court 
to  another  to  be  perpetuated,  when  every  step  that  is  taken  in 
the  direction  of  reform  is  also  a  step  towards  the  Fusion  of  Law 
and  Equity,  and  the  enabling  every  Court  to  do  ample  and 
complete  justice  ? 

At  the  Annual  Meeting  of  the  Law  Amendment  Society, 

on  June  15th,  1853,  Sir  Robert  (then  Mr.)  Collier,  who  was 

by  this  time  thoroughly  convinced  of  the  benefits  of  some 

Fusion,  said  that  "  what  was  wanted  was  a  Fusion  of  the 

Legal  and  Equitable  jurisdiction.     He  did  not  mean  that 

all  should  be  thrown  into  one  Court,  or  that  the  division 

of  labour  should  be  interfered  with,  but  such  a  Fusion  as 
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should  enable  each  Court  to  administer  full  justice  in  what- 
ever  case  was  brought  before  it " :  whilst  I  denied  "  that 
the  principle  of  the  division  of  labour  was  as  indis- 
pensable in  intellectual  as  in  mechanical  pursuits,**  and,  as 
a  proof  of  the  growing  interest  in  the  question  of  Law 
Reform,  mentioned  that  "  on  that  morning  the  Solicitor- 
General  (Mr,  Bethell)  had  presented  a  petition  to  the 
House  of  Commons,  signed  by  430  persons  distinguished  in 
various  walks  of  life,  praying  for  an  immediate  consideration 
of  the  subject."     {Times,  January  16,  1853.) 

This  petition,  which  the  present  writer  was  mainly  in- 
strumental in  getting  up,  will  be  found  printed  in  exienso  in 
the  Law  Review  (No.  XVI.,  p.  187).  It  was  signed  by 
barristers,  magistrates,  clergymen,  solicitors,  and  merchants, 
and  prayed  the  "  Honourable  House  to  pass  such  an  Act, 
or  to  adopt  such  other  measures,  for  abolishing  the  distinct- 
ive administration  of  Law  and  Equity,  and  for  giving  them 
one  Common  Procedure,  as  to  the  Honourable  House 
should  seem  meet.** 

Even  Lord  Cranworth,  who  had  never  shown  himself 
eager  as  a  Law  Reformer,  was  compelled  io  say,  in  his 
speech  in  the  House  of  Lords  on  the  Second  Common  Law 
Procedure  Act,  on  May  24th,  1854 — 

Most  unquestionably,  if  they  were  going  to  establish  a  Code 
for  some  newly-peopled  island,  that  had  just  appeared  in  the 
Pacific  Ocean,  no  man  would  ever  dream  of  having  two  con- 
current systems,  one  of  Law  and  one  of  Equity.  There  ought 
to  be  one  system  of  Law  [of  Equity  he  should  have  said]  only. 
But  he  was  never  one  of  those  who  thought,  when  they  had  a 
system  that  suited  the  habits  and  feelings  of  the  people  (!)  that 
it  was  advisable,  merely  from  a  pedantic  desire  (!)  to  make  that 
system  more  theoretically  right,  to  run  the  risk  of  introducing 
changes  which  might  lead  to  great  practical  difficulties.  His 
idea  of  Fusion  was  to  endeavour  to  arrive  at  it  step  by  step,  so 
that,  sooner  or  later,  they  might  get  to  the  same  point. 

In  February,  1856,  the  present  writer  once  more  invoked 

the  aid  of  the  Law  Amendment  Society  in  the  same  cause, 

by  reading  before  them  a  paper,  which  they  referred  to  their 
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Judicial  Procedure  Committee,  "On  the  Expediency  of 
further  extending  to  the  Common  Law  Courts  the  Equitable 
Jurisdiction  of  the  Court  of  Chancery."  In  the  course  of 
this  paper  he  remarked,  that  the  promise  of  the  Chancery 
Commissioners  in  their  first  Report  to  further  consider  the 
matter,  and  report  upon  it  more  fully,  had  never  been 
fulfilled ;  that,  under  the  circumstances,  it  was  advisable 
for  the  Society  to  take  it  up  again,  and  bring  it  before  the 
attention  of  the  public.  He  then  proceeded  to  point  out 
the  effect  of  certain  judgments  lately  delivered  in  the 
Common  Law  Courts,  with  respect  to  Equitable  Pleas,  and 
argued  that  the  Common  Law  Judges  had  not  given  the  full 
development,  which  they  ought  to  have  done,  to  the 
Common  Law  Procedure  Act,  1854.  The  Judicial  Pro- 
cedure Committee  of  the  Society  accordingly  submitted,  in 
July,  1856,  a  series  of  conclusions,  at  which  they  had 
unanimously  arrived,  tending  to  embody  in  a  Code  the 
conflicting  Law  on  Judgments,  observing  that  the  subject 
referred  to  them  embraced  so  wide  a  field  that  they  confined 
their  attention  then  to  that  group  of  cases  which  perhaps 
was  of  most  frequent  occurrence  in  practice,  steadily 
keeping  in  view  the  object  to  which  the  Society  stood 
pledged  of  assimilating  a  Judgment  Creditor's  rights  and 
remedies. 

The  Whigs  about  this  time  had  a  long  **  innings "  of 
office.  With  the  exception  of  Lord  Derby's  short  adminis- 
tration from  February,  1858,  to  June,  1839,  it  was  an  un- 
broken one  from  1852  to  1866.  In  this  period  Sir  R. 
Bethell  was  Solicitor-General  from  1853  to  1857,  and 
Attorney-General  from  1857  to  1858,  with  Lord  Cranworth 
as  his  chief,  and  Sir  Alexander  Cockburn  and  Sir  William 
Atherton  as  his  colleagues.  He  employed  his  position,  as 
far  as  he  could,  in  promoting  his  favourite  object,  but  was 
held  back  by  the  more  cautious  disposition  of  his  two 
superior  Law  Officers ;  and  it  was  not  until  he  was  made 
Attorney-General,  in  June,  1857,  upon  the  return  of  the 
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Whig  ministry  to  power,  and  the  elevation  of  Lord 
Campbell  to  the  Woolsack,  that  he  was  able  in  right 
earnest  to  put  his  shoulder  to  the  wheel,  and  show  forth  all 
his  strength.  For  the  two  years  which  succeeded  his  return 
to  office,  until  the  sudden  death  of  Lord  Campbell  in  June, 
1861  effected  his  own  promotion  to  the  Woolsack,  and 
during  the  four  years  of  his  own  Chancellorship,  from  June, 
1861,  to  July,  1865,  Hansard  teems  with  great  speeches 
by  him  in  the  cause  of  Law  Reform. 

In  1858,  during  the  short  administration  of  Lord  Derby, 
the  present  Lord  Cairns,  then  his  Attorney- General,  carried 
his  Act  (27  and  28  Vict.,  c.  27)  by  which  the  way  was  still 
further  paved  to  Fusion,  although  this  time  it  was  a  contri- 
bution to  that  end  by  extending  to  the  Equity  Court  the 
previously  exclusive  jurisdiction  of  Common  Law  to  assess 
damages.  It  enabled  the  Court  to  award  damages  by  a 
jury  before  or  by  the  Court  alone,  in  all  cases  in  which  it 
had  jurisdiction  to  issue  injunctions  against  breaches  of 
any  covenant  or  agreement,  or  upon  the  commission  or 
continuance  of  any  wrongful  act,  or  for  specific  per- 
formance. 

It  is  very  noticeable  that  the  above  was  the  only  Legisla- 
tive effort  in  the  cause  of  Law  Reform  of  him  who  was 
afterwards  destined  himself  to  inaugurate  the  Fusion  of  Law 
and  Equity  by  being  Chancellor  on  ist  of  November,  1875 ; 
and  who  may  certainly  be  entituled  one  of  the  most 
fortunate  of  our  earldom -winning  judges. 

By  the  time  Lord  Campbell's  Common  Law  Procedure 
Act,  i860  (23  and  24  Vict.,  c.  126),  was  passed  (which  did 
not  altogether  meet  with  the  approval  of  his  Attorney- 
General,  Sir  Richard  Bethell),  the  thin  end  of  the  wedge 
had  been  got  in,  and  the  popular  feeling  in  favour  of  the 
change  had  made  strides  enough  to  admit  an  instalment 
of  it  which  would  not  have  been  tolerated  five  years 
before;  and  accordingly  we  now  find  powers  given  to  a 
Court  of  Common  Law  to  grant  relief  against  forfeiture  for 
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non-payment  of  rent  (s.  i),  and  for  not  insuring  against  fire 
(s.  2),  and  for  payment  into  a  Court  of  Law  of  the  true  sum 
due  on  a  bond  instead  of  the  penalty  (s.  25). 

The  Act  was  passed  to  carry  into  effect  the  last  report  of 
the  Common   Law  Commissioners,  presided  over  by  Sir 
Alexander   Cockburn,  and  was — horresco  referens — strongly 
disapproved  of  by  the  Equity  Judges,  Sir  J.  Romilly,  M.R,, 
and  the  three   Vice-Chancellors,  Stuart,   Kindersley,  and 
Wood,  in  their  memorial  to  Lord  Campbell,  of  22  March, 
i860 :  whilst  in  answer  to  this  memorial,  the  Common  Law 
Judges,  Cockburn,  Bramwell  and  Martin  supported  it  by 
an    equally  strong    "memorial"  of  18  May,  i860,  again 
taking  a  broader  view  of  the  question  than  their  Equity 
brethren,  and  observing — better  late  than  never — "that  the 
existence  of  two  conflicting  systems  of  Law,  recognizing 
inconsistent  and  incompatible  rights,  administered  by  two 
tribunals,  each  refusing  to  give  effect  to  rights  which  would 
be  enforced   by  the  other,  is  not  only  an   *  anomaly'   in 
jurisprudence,   but   has    been    found  to    be   attended    by 
practical  inconvenience  and  mischief  of  the  most  serious 
character;"  and  further  (in  answer  to  the  Equity  Judges* 
objection,  that  no  attempt  should   be   made  to  alter  our 
tribunals  until  a  careful  revision  had  been  made  of  our  whole 
law),    "  Is  not   this  to   put   off   the  work  to   the   Greek 
Kalends  ?     Who  is  there  so   sanguine  amongst   us  as  to 
expect  that  the  great  work  of  the  revision  of  the  whole 
body  of  our  Law  will  be  undertaken,  much  less  accom- 
plished, in  our  days  ?    In  the  meantime  the  suitor,  bandied 
to  and  fro  from  Law  to  Equity,  and  Equity  to  Law,  suffers 
what  he  feels  and  knows  to  be  a  practical  and  substantial 
injustice." 

What  a  pity  that  the  learned  judges  did  not  appreciate 
these  truths,  and  use  this  language,  thirty  years  sooner, 
when  Mr.  Johnes  did. 

In  June,  1861,  Lord  Campbell,  as  we  have  said,  died 
suddenly ;  and  Sir  R.  Bethell  succeeded  to  the  post,  which 
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universal  suflErage  would  have  assigned  to  him  two  years 
before,  under  the  title  of  Lord  Westbury. 

In  1862  and  1863,  the  writer,  whilst  one  of  Lord  Westbury's 
secretaries,  sketched  a  Bill  for  effecting  what  the  Judicature 
Acts,  and  County  Courts'  Acts  presently  to  be  mentioned, 
have  since  effected ;  and  he  submitted  it  to  Lord  West- 
bury,  who  had  it  printed  by  the  Queen's  printer, — but  it 

never  proceeded  further.     The  heads  of  its  provisions  were 

« 

as  follows : — 

"  Westminster  Common  Law  Courts  to  have  Equitable  juris- 
diction, and  determine  Equitable  questions. 

"  The  same  as  to  the  Palatine  Common  Law  Courts. 

"  The  High  Court  of  Chancery  to  have  legal  jurisdiction. 

*•  The  same  of  the  Palatine  Chanceries. 

**  Equitable  jurisdiction  to  be  given  to  County  Courts. 

**  Some  Common  Law  pleadings  to  be  assimilated  to  Equitable 
pleadings. 

"  Demurrers  in  Equity  to  be  like  demurrers  at  Law. 

"  No  pleadings  subsequent  to  replication. 

"  No  demurrers  subsequent  to  the  first. 

"  Pleas  in  Equity  to  be  abolished. 

"  Chancery  evidence  to  be  consolidated. 

*•  Evidence  in  Chancery  to  be  taken  as  at  Law. 

•*  Exceptions  to  that  rule. 

"  How  evidence  should  be  taken  in  excepted  cases. 

•*  Any  case  may  be  proved  by  affidavit. 

"  Common  Law  Courts  may  apply  Chancery  practice. 

"  Chancery  sitting  as  a  Legal  Court  may  apply  Common  Law 
practice. 

•*  Practice  to  be  in  writing. 

*•  Trial  by  Jury  in  Chancery,  when. 

*•  Trial  at  Common  Law  by  Jury,  when. 

^'Judgments  to  operate  as  Decrees  under  this  Act. 

"  Decrees  in  Chancery,  whether  for  money  or  not,  to  operate 
in  same  way. 

"  Mesne  process  at  Law  to  operate  as  in  Chancery. 

*•  Present  Common  Law  officers  to  do  additional  duties. 

"  Common  Law  Judgments  may  be  worked  out  by  Chancery 
staff. 

**  Lord  Chancellor  may  appoint  new  Chancery  or  County 
Court  officers. 


144  GROWTH  OF  THE  "  PREVALENCE  "  OF  EQUITY. 

**  Courts  of  Common  Law  to  appoint  Receivers. 
**  Courts  of  Common  Law  to  have  an  Accountant-General. 
"Power  to  Lord  Chancellor   to  make  orders,   and  also  to 
Common-Law  Judges. 

**  Limit  and  commencement  of  Act." 

In  1864  occurred  those  unfortunate  proceedings,  in  con- 
nection with  the  Leeds  Bankruptcy  Registrarship,  which 
led  to  the  downfall  of  Lord  Westbury,  and  his  coerced 
resignation  in  1865,  to  which  we  w;ll  not  now  further  refer 
here. 

The  passing  of  the  County  Court  Equitable  Jurisdiction 
Acts,  in  1865,  1867  (28  &  29  Vict.,  c.  99,  and  30  &  31  Vict., 
c.  142),  gave  a  further  important  proof  of  the  way  in  which 
the  giving  Equitable  jurisdiction  to  the  Superior  Common 
Law  Courts  had  been  approved.  Administration  suits  by 
creditors  and  legatees,  the  execution  of  trusts,  foreclosure 
and  redemption  suits,  proceedings  for  the  maintenance  of 
infants,  and  dissolution  of  partnerships,  where  the  property 
involved  does  not  exceed  3^500,  were  now  brought  within 
the  purview  of  the  hitherto  one-sided  tribunals  of  Lord 
Brougham's  creation.  And  injunctions,  as  auxiliary  to  such 
suits,  and  suits  for  specific  performance,  or  for  reforming, 
delivering  up,  or  cancelling  any  agreement  for  the  sale, 
purchase,  or  lease  of  property,  where  the  purchase-money  or 
value  does  not  exceed  3^500,  were  allowed  to  those  Courts. 

On  September  18,  1867,  it  fell  to  the  lot  of  the  Conserva- 
tive Lord  Chancellor  Chelmsford  to  issue  the  Judicature 
Commission,  **  to  ascertain  whether  any  and  what  changes 
and  improvements,  either  by  uniting  and  consolidating  the 
said  Courts  [i^.,  the  High  Court  of  Chaacery,  the  Superior 
Courts  of  Common  Law  at  Westminster,  the  Central 
Criminal  Court,  the  High  Court  of  Admiralty,  the  Admiralty 
Court  of  the  Cinque  Ports,  the  Courts  of  Probate  and 
Divorce,  the  Palatine  Courts  of  Common  Law,  and  the 
Courts  of  Error  and  Appeal  therefrom],  or  by  extending  or 
altering  the  several  jurisdictions,  or  assigning  any  matters 
now  within  their  respective  cognizance  to  any  other  juris- 
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diction,  or  by  altering  the  number  of  Judges  in  the  said 
Courts,  or  empowering  one  or  more  Judges  to  transact  any 
business  now  transacted  by  a  greater  number,  or  by  altering 
the  mode  in  which  the  business  of  the  said  Courts,  or  of  the 
Sittings  and  Assizes,  is  now  distributed  or  conducted.** 

The  Commissioners  originally  were  Lord  Justice  Cairns, 
Sir  Wm.  Erie,  Sir  J.  Wilde,  Sir  W.  Page  Wood,  Sir  Colin 
Blackburn,  Sir  Montague  Smith,  Sir  John  Karslake,  Sir 
Roundell  Palmer,  Messrs.  W.  M.  James,  T.  R.  Quain, 
'H.  C.  Rothery,  A.  S.  Ayrton,  G.  Ward  Hunt,  H.  C.  E. 
Childers,  John  Hollams,  and  F.  D.  Lowndes.  Sir  Robert 
Phillimore,  Sir  G.  Bramwell,  Mr.  W.  G.  Bateson,  Sir 
Robert  Collier,  and  Sir  John  Duke  Coleridge  were  subse- 
quently added.  They  made  their  first  Report  {quod  vide) 
March  25,  1869;  and  their  second  (in  pursuance  of  a  Sup- 
plemental Commission  enlarging  the  scope  of  the  original 
one,  and  dated  October  9,  1869)  on  August  6,  1872. 

In  1870,  Lord  Chancellor  Hatherley  introduced  two  Bills 
into  the  House  of  Lords,  one  for  Appellate  Jurisdiction,  the 
other  for  a  High  Court  of  Justice,  adhering  to  the  recom- 
mendations of  the  Judicature  Commissioners ;  but  they 
were  mere  outlines,  and  not  further  proceeded  with,  or 
introduced  in  187 1,  though  in  the  last-named  year  an  Act 
was  passed  for  adding  four  more  judges  to  the  Privy 
Council.  Lord  Hatherley  promised  to  introduce  a  High 
Court  of  Justice  Bill  in  1872  (209  Hansard,  p.  13 14),  on 
which  occasion  he  admitted  that  the  subject  of  Fusion  was 
"  one  in  which  Lord  Westbury  had  felt  the  deepest  interest 
for  many  years." 

It  fell  to  Lord  Selbome  to  introduce  the  Judicature  Bill 
1873  (which  afterwards  became  law),  on  February  13th  of 
that  year,  when  it  was  first  read  in  the  House  of  Lords.  In 
the  course  of  the  performance  of  this  duty  he  referred  to  a 
speech  of  his  own  on  the  subject,  made  six  years  before, 
on  February  27th,  1867,  in  the  House  of  Commons,  on  the 
administration  of  Justice ;  but  that  speech,  though  alluding 
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to,  and   even   dwelling  on  the  needless  separation  of  the 

Common  Law  Judges'  Courts,  said  nothing  on  the  great 

subject  of  the  General  Fusion  of  Law  and  Equity.     At  the 

time  of  his  later  speech,  however,  and  perhaps  during  the 

time  he  was  on  the  Judicature  Commission,  h§  had  become 

an  undoubted  convert  to  that  doctrine. 

"  My  Lords,*'  he  said,  in  1873,  **it  is  probably  an  universal 
Law — certainly  it  is  a  general  Law — concerning  all  legislative 
matters  of  importance  in  this  country,  that  they  depend  on  the 
gradual  formation  of  a  sound  public  opinion,  founded  on  ex- 
perience, and  if  that  is  true  with  regard  to  any  class  of 
measures,  it  is  emphatically  true  of  those  measures  which  relate 
to  improvements  or  amendments  in  the  Law.  Time,  therefore, 
is  required — and,  on  the  whole,  I  think  it  is  good  that  time 
should  be  required — to  bring  opinion  on  these  subjects  to  the 
maturity  necessary  for  sound  Legislation.  On  this  particular 
subject  it  has  been  growing  for  a  considerable  number  of  years. 
During  many  years,  that  opinion  has  been  forming  among  the 
most  educated  and  enlightened  classes  of  Society,  in  your 
Lordships*  House,  and  in  the  other  House  of  Parliament,  and 
particularly  among  those  who  are  most  conversant  with  the 
administration  of  Justice.  This  being  so,  my  Lords,  unless  I 
encourage  in  myself  too  much  hope,  I  venture  to  think  opinion 
has  now  reached  a  point,  which  will  enable  me  to  grapple  with 
the  great  subject.'* 

And  further  on  he  said — 

**  I  think  it  would  be  a  great  mistake  to  suppose  the  credit  of 
successful  measures,  when  the  time  comes  at  which  they  can 
be  adopted,  belongs  to  those  who  introduced  them.  The  pre- 
decessors of  these  persons  have  paved  the  way  for  them,  and 
laid  the  foundations  of  the  superstructure  afterwards  to  be 
built.*' 

Lord  Selborne  then  referred  to  and  acknowledged  the 

Judicature  Bills  of  Lord  Hatherley  in  1870,  yet  nowhere 

acknowledged  the  long  anterior  labours  of  others  in  the 

same  cause,  set  forth  in  the  preceding  pages. 

"  The  first  point  **  in  the  Bill,  he  continued,  **  relates  to  the 
artificial  separation  of  Legal  and  Equitable  jurisdictions,  such 
as  never  did  exist,  and  does  not  exist,  in  any  other  country  in 
the  world,  except  our  own,  and  those  which  have  borrowed  our 
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system.  This  artificial  system  is  not  only  unsatisfactory  in 
itself,  but  is  productive  of  the  greatest  possible  inconvenience 
and  obstruction  to  the  administration  of  justice  in  its  actual 
results." 

The  first  Judicature  Act  received  the  Royal  Assent  on 
May  5th,  1873,  and  the  second  on  August  nth,  1875  »*  ^.nd 
both  came  into  general  operation  on  November  ist,  1875  5 
the  delay  being  occasioned  by  the  change  of  Government  in 
February,  1874,  which  prevented  the  new  Chancellor,  Lord 
Cairns,  from  mastering  that  year  the  work  of  his  predecessor, 
in  time  to  pass  it  in  1874. 

In  March,  1876,  the  present  writer,  now  no  longer  having 
to  advocate  an  Utopian  idea,  but  to  congratulate  the 
country  on  its  being  an  accomplished  fact,  again  published 
on  the  subject  a  small  work,  entitled,  "The  Prevalence  of 
Equity  " — (Butterworths.  1876) — editing  the  important 
Section  25  of  the  Judicature  Act,  1873,  in  which  the 
principal  cases  of  previous  conflict,  and  of  future  identity  of 
the  Rules  of  Law  and  Equity,  are  summarized. 

To  sum  up.  The  efforts  of  private  individuals,  of 
Societies,  of  the  Press,  of  private  Members  of  Parliament, 
of  successive  Law  Officers  of  the  Crown  and  Lord  Chan- 
cellors, of  successive  Commissions  and  Reports,  and, 
lastly,  of  successive  Acts  of  Parliament,  have  taken — dating 
from  Mr.  Johnes's  admirable  pamphlet  to  the  launching  of 
the  Judicature  Acts — more  than  forty  years  to  accomplish 
this  just  and  most  beneficent  change. 

Charles  Francis  Trower. 
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III.— THE  KOELLER  CASE  AND  THE  LAW  OF 

THE  KORAN. 

TTIHE  recent  difficulty  with  the  Porte,  turning,  as  it  did, 
-■-  mainly  on  the  extent  to  which  the  Koran  is  the  source 
and  the  ultima  ratio  of  Mohammedan  Law,  seems  to  render 
it  desirable  that  we  should  pay  some  attention  to  this 
question.  It  will  be  found,  we  think,  that  while  the  doctrine 
is  plain,  its  application  is  involved  in  much  of  the  complexity 
and  contradiction  which  may  be  traced  in  many  another 
part  of  the  diplomatic  puzzle  known  under  the  generic 
name  of  the  Eastern  Question. 

On  the  one  hand,  we  have  certain  apparently  liberal 
provisions  of  the  celebrated  Ottoman  Constitution  of  1876. 
On  the  other  hand,  we  have  certain  provisions  within  that 
very  Constitution  re-enacting  the  old  **  Non  possumus  "  of 
the  Sublime  Porte,  and  making  the  "Supreme  Khalif  of 
Sunnite  Islam  the  **  Padishah  "  of  his  Christian  subjects, 
with  all  the  latent  despotism  involved  in  that  title.  And,  in 
addition,  we  have  as  the  authority  for  such  despotism,  and 
as  the  sanction  wherewith  it  is  armed,  the  indisputable 
doctrine  of  Islam — common  to  all  the  seventy-three  sects, 
on  whatever  other  points  they  may  differ — that  the  Koran  is 
**  the  fountain-head  and  the  first  authority  "  of  all  the  laws 
by  which  Mussulmans  are  governed.  We  are  glad  to  be 
able  to  cite  this  statement  from  a  Text-writer  of  high 
position  in  British  India,  a  Mohaitimedan  subject  of  Her 
Gracious  Majesty,  the  author  of  the  Tagore  Law  Lectures 
for  1873.*  It  is,  therefore,  the  statement  of  a  witness 
entirely  unaffected  by  the  events  of  the  Russo-Turkish  war, 
and  the  relations  between  ourselves  and  the  Porte  which 
have  grown  out  of  that  war. 

*The  Tagore  Lectures  for  1873.  The  Muhammadan  Law,  being  a  Digest 
of  the  Law  applicable  to  the  Sunnis  of  India.  By  Shama  Churun  Sircar, 
Tagore  Professor.    Calcutta.    Thacker  &  Co.    1873. 
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Not  the  least  curious  point,  as  it  seems  to.  us,  in  the 
Koeller  affair  is  the  fact,  which  scarcely  attracted  sufficient 
attention,  that  the  Sultan  took  upon  himself  personally 
the  responsibility  of  the  arrest  of  the  Khodja.  Why  the 
Shadow  of  God  upon  earth  should  have  intervened  so 
directly  in  the  affairs  of  this  nether  world,  in  the  case 
of  Ahmed  Tewfik,  may  not  be  obvious  at  first  sight, 
unless  it  were  by  way  of  trying  conclusions  with  the  British 
I>ower.  But  this  theory  seems  too  crude,  and  we  are  not 
such  devout  believers  in  the  Sultan's  personal  liberalism  as 
to  accept  the  view  which  it  was  probably  hoped  the  British 
Ambassador  would  appear  to  accept,  that  it  was  done  in 
order  to  save  the  Khodja  from  popular  fury.  Of  this,  in- 
deed, as  a  feature  of  the  particular  case,  we  have  no 
evidence.  We  have  evidence  of  somewhat  strongly  marked 
divergences  of  thought  within  Mohammedan  circles.  We 
would  propose  an  entirely  different  solution  of  the  Sultan's 
action,  and  would  base  it  upon  Arts.  3,  4  and  5'of  the  Con- 
stitution of  1876,*  which  run  thus :  Art.  3.  **  The  Ottoman 
Sovereignty,  which  unites  in  the  person  of  the  Sovereign 
the  supreme  Khalifate  of  Islam, +  belongs  to  the  eldest  of 
the  Princes  of  the  dynasty  of  Osman,  conformably  to  the 
rules  established  ab  antique.  Art.  4.  His  Majesty  the  Sultan 
is,  in  his  quality  of  Supreme  Khalif,  the  protector  of  the 
Mussulman  religion.  He  is  the  Sovereign  and  Padishah 
of  all  the  Ottomans.  Art.  5.  His  Majesty  the  Sultan  is 
irresponsible  :  his  person  is  sacred." 

Here  are  several  points  worthy  of  note,  any  one  of  which 
strikes  us  as  furnishing  an  adequate  reason  for  the  other- 

*  Annuaire  de  Legislation  Etrangdre,  pour  1877,  p.  708  (published  by  the 
Society  of  Comparative  Legislation).     Paris.     Cotillon. 

f  This  is  no  mere  figure  of  speech.  It  has  been  embodied  in  Capitulations, 
and  is  simply  repeated  in  the  Constitution  of  1876.  In  the  Capitulation  of 
X740,  with  France,  Sultan  Mahmoud  describes  the  Court  of  Constantinople  as 
*'  le  sidge  du  Califat.'*  It  would  seem,  therefore,  that  the  Public  Law  of  the 
Western  Nations  has  recognised  the  Caliphate  of  the  Sultan,  with  all  the  con- 
sequences which  flow  from  the  claim  to  that  dignity. 
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wise  somewhat  mysterious  action  of  the  Sultan.  His 
Imperial  Majesty  (we  presume  he  is  Emperor  as  Lord 
of  the  Ottoman  Empire,* — or  of  so  much  of  that  Empire 
as  is  not  quasi-British, — rather  than  as  Lord  of  the  New 
Rome)  is  solemnly  declared  to  be  the  "  Supreme  Khalif  "  of 
Islam,  and  the  "  protector  of  the  Mussulman  religion."  He 
is  also  declared,  with  equal  solemnity,  to  be  "  irresponsible." 
Which  of  these  qualities  he  most  desired  to  test  by  his 
arrest  of  the  Khodja,  it  might  be  difficult  to  say  with 
precision.  Probably  he  had  a  feeling  that  by  a  happy 
stroke  he  might  combine  several,  and  show  himself  in  very 
deed  at  once  the  "  protector  of  the  Mussulman  religion,** 
the  "  Supreme  Khalif,"  and  the  "  irresponsible  "  autocrat 
which  the  Constitution  of  the  Ottoman  Empire  declared  him. 
Whether  it  was  worth  while  publishing  a  "  Constitution  ** 
for  the  guidance  of  the  administration  of  an  **  irresponsible  " 
ruler,  is  a  question  which  will  at  once  occur  to  a  Western 
mind.  We  do  not  for  a  moment  doubt  the  good  faith  with 
which  it  was  drawn  up,  so  far,  at  least,  as  relates  to  its 
chief  promoter,  the  able  and  enlightened  Midhat  Pasha. 
But  he  probably  was  quite  aware  himself  of  the  seeds  of 
doubt,  difficulty,  if  not  death,  which  it  contained  within  it, 
and  regarded  the  Constitution  rather  as  offering  the  only 
chance  he  could  see  of  putting  life  into  the  moribund  State 
he  was  serving,  than  as  itself,  in  any  respect,  a  perfect  work. 
Its  contradictions,  indeed,  are  apparent  on  the  surface.  An 
irresponsible  autocrat  is  not  a  Constitutional  Monarch.  But 
then  a  Constitutional  Monarch  would  practically  cease  to  be 
Padishah  and  Khalif.  This  has,  no  doubt,  been  perceived, 
and  felt  to  be  a  serious,  if  not  an  insurmountable,  obstacle 
in  the  way  of  reform  by  all  Ottoman  statesmen  who  have 

*  A  more  mystical  reason  seems  to  be  assigned  for  the  Imperial  title  in  some 
of  the  Capitulations,  «.^.,  that  of  1740,  with  France,  in  which  Sultan  Mahmoud, 
son  of  Mustapha,  describes  himself  as  follows :  **  Par  T^minence  des  miracles 
remplis  de  benediction  du  chef  des  prophdtes  *  *  le  Sultan  des  glorieux  SuU 
tans,  r£mpereur  des  puissants  Empereurs."  (Gavillot,  Lea  Capitulations, 
p.  27), 
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honestly  endeavoured  to  uphold  the  cause  of  Constitutional- 
ism. With  such  honest  endeavours,  as  with  all  efforts  at 
Constitutional  reform  and  progress,  wherever  they  may  be 
needed,  we  have  before  now  expressed  our  sympathy.  But 
we  have  not  disguised  our  opinion  that  in  the  case  of  the 
Ottoman  Empire  such  attempts,  however  honourable  in 
themselves,  are  practically  hopeless.  The  position  has  not 
been  without  its  analogy  in  Western  Europe,  and  in  the 
history  of  the  elder  Rome.  There  was  once  a  great  Liberal 
party  in  the  Latin  Church,  including  statesmen  as  well  as 
prelates  of  the  highest  talents,  and  which  thought  it  might 
succeed  in  reforming  the  irreformable,  and  turning  the 
supreme  Pontiff  (the  Caliph  of  Latin  Christianity)  into  a 
Constitutional  Monarch,  acting  in  conformity  with  historical 
and  canonical  precedent.  But  the  Caliph  remembered  that 
he  was  irresponsible  and  irreformable,  if  he  was  Caliph  at  all, 
and  he  applied  himself  to  the  work  of  crushing  such  doctors 
of  the  Sacred  Law  as  ventured  to  oppose  him ;  and  the  great 
Liberal  party  died  on  the  i8th  July,  1870.  That  the  mem- 
bers of  that  party  had  foreseen,  only  too  clearly,  the  evils 
which  irresponsible  rule  was  certain  to  bring  in  its  train, 
has  been  amply  made  manifest  within  the  decade  which  is 
fast  running  its  course.  A  Liberal-minded  Caliph  is^  indeed, 
said  to  be  sitting  on  the  spiritual  throne  of  the  elder  Rome, 
and  what  is  the  latest  outcome  of  his  reputed  Liberalism  ? 
Just  what  the  old  Liberal  party,  the  school  of  Montalembert 
and  Gratry,  and  so  many  others,  always  said  would  come  to 
pass.  The  Supreme  Pontiff  has  been  advised  that  there  is 
no  necessity  for  him  to  reassemble  the  suspended,  prorogued, 
but  not  hitherto  extinguished  Vatican  Council,  because  he 
is  quite  sufficiently  infallible  without  it  for  all  practical  pur- 
poses. So  the  First  Council  of  the  Vatican  bids  fair  to  be 
also  the  last.  There  were  those,  it  may  be  remembered, 
who  spoke  of  the  august  assembly  which  so  felicitously  com- 
mitted the  happy  despatch  as  the  Ludibrium  Vaticanum. 
It  would  seem  as  though  the  attempt  to  reform  and  con- 
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stitutionalise  the  Porte  were  worthy  of  being  called  the 
Ludibrium  Constantinopolitanum.  Art.  7  of  the  Ottoman 
Constitution  of  1876  enumerates  among  the  duties  and 
privileges  of  the  Sultan  that  **  he  causes  thjB  dispositions  of 
the  Chert,  or  Sacred  Law,  to  be  carried  into  execution." 
There  can  be  no  question  that  the  Sacred  Law  of  the 
Mohammedans  is  the  Law  of  the  Koran  ;  and  as  little 
question  that  the  assistance  rendered  by  a  Mussulman 
in  the  translation  of  Christian  Scriptures  and  books  of 
devotion  must  be  brought  in  as  an  offence  against  that  Law. 
We  should  like  to  see  how  such  a  case  would  be  treated 
in  Cyprus,  or  under  the  British  Protectorate  in  Asia  Minor. 
We  do  not  believe  that  the  Sheikh-ul- Islam  could  decide 
differently,  on  the  facts  of  the  case.  Whether  it  was 
necessary  to  bring  the  question  at  all  before  the  sworn 
custodians  and  interpreters  of  the  Sacred  Law,  as  has 
been  doubted  by  the  Times findiy  be  open  to  discussion.  We 
cannot  but  think,  however,  that  if  the  Sultan  was  to  inter- 
vene personally  in  the  matter,  as  he  has  declared  to  our 
Ambassador  that  he  did,  he  was  bound  to  bring  the  case  to 
the  cognisance  of  the  traditional  **  Prudentes  "  in  the  Sacred 
Law,  and  be  guided  by  their  ^*  Responsa.*'  For  does  not 
Art.  7  say  that  the  Sultan  is  to  carry  out  the  dispositions  of 
that  Law,  and  does  not  Art.  11  say  that  Islam  is  the  religion 
of  the  State  ?  It  is  true  that  Art.  10  says  that  **  Individual 
liberty  is  absolutely  inviolable;"  but  this  clause  must 
obviously  be  construed  widely,  or  the  prison-gates  of  the 
Empire  must  be  thrown  open.  Moreover,  we  have  already 
indicated  what  is  the  orthodox  Sunnite  view  of  the 
legal  authority  of  the  Koran.  We  will  develope  this 
view  somewhat  more  fully,  as  taught  by  the  Tagore  Law 
Lecturer  for  1873,  Shama  Churun  Sircar,  in  the  City  of 
Palaces,  the  seat  of  government  of  the  Viceroy  and 
Governor-General  of  British  India.  "  Before  the  time  of 
Muhammad,"  says  the  Professor,*  **  there  was  no  general 

•  Op.  cit.,  p.  2, 
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law  of  the  races  inhabiting  the  Arabian  peninsula.  Each 
tribe  was  governed  by  its  own  laws ;  and  matters  in 
dispute  were  either  referred  to  the  determination  of  the 
chief,  or  more  frequently  decided  by  an  appeal  to  the 
sword/*  That  is  to  say,  the  patriarchal  system  prevailed, 
and  the  patriarch,  or  chief  of  the  tribe,  gave  laws  to 
the  tribe.  Fist-law,  or  the  arbitrament  of  the  sword, 
also  prevailed,  as  it  has  done  down  to  the  most  recent 
times.  •*  In  such  a  state  of  society,"  continues  the  Pro- 
fessor, "  was  promulgated  the  law  of  Muhammad.  The  origin 
of  this  law  is  Al-Kuran,  or  the  Kuran,  and  is  believed  by 
the  orthodox  Mussulmans  to  have  existed  from  eternity, 
subsisting  in  the  very  essence  of  God.  The  Prophet 
himself  declared  that  it  was  revealed  to  him  by  the  Angel 
Gabriel,  in  various  portions  and  at  different  times.  Its 
texts  are  held  by  the  Muhammadans  to  be  unquestionable 
and  decisive,  as  being  the  words  of  God  (Katatn-ullah), 
transmitted  to  man  through  their  Prophet,  or,  as  he  is 
emphatically  called,  (by  the  believers)  *the  last  of  the 
Prophets,  Muhammad,  the  Apostle  of  God.'  " 

This  testimony  to  the  character  of  the  Sacred  Law  of 
the  Mohammedans,  the  Law  of  the  Koran,  is  most  explicit, 
and,  as  it  seems  to  us,  beyond  the  reforming  power  of  any 
Constitution  or  Protectorate  whatsoever.  For  it  is  in  its 
essence  spiritual :  it  claims  to  have  existed  **from  eternity," 
and  to  subsist  "in  the  very  essence  of  God."  Can  any 
form  of  words  more  clearly  assert  that  the  Law  of  the 
Koran  is  the  Law  of  God  ?  And  if  so,  surely  it  is  beyond 
the  power  of  man  to  touch  it.  He  may  contravene  it  in 
his  particular  acts,  or  in  his  general  daily  life,  but  he 
cannot  sweep  it  away.  If  he  attempted  to  do  so  he  would 
probably  come  very  near  the  Psalmist's  definition  of  a  fool. 
We  have  already  explained  what  appears  to  us  to  be  the 
Constitutional  position  of  the  Koran  as  the  source  of  Law 
in  the  Ottoman  Empire.  We  have  also  given  our  reasons 
for  the  position  which  we  consider  that  the  Law  derived 
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from  this  source  must  hold  on  moral  grounds,  among  all 
who  accept  the  Koran  as  "  subsisting  from  eternity  in  the 
very  essence  of  God."  Were  this  the  place  for  so  theo- 
logical an  argument,  we  should  not  despair  of  being  able 
to  shew  good  cause  for  maintaining,  on  orthodox  Moham- 
medan principles,  that  the  Koran  is  a  part  of  the  Divine 
Being,  and  thereby  establishing  the  logical  conclusion,  that 
whosoever  is  against  the  Koran  is  against  God. 

Since  the  body  of  the  present  article  was  written,  it 
has  come  to  our  knowledge  that  the  Sublime  Porte  has 
endeavoured  to  find  a  way  out  of  the  difficulties  of  the 
Koeller  case,  by  denying  to  the  Fetwa  of  the  Sheikh-ul- 
Islam  the  character  of  a  judgment.  With  all  due  deference 
to  so  exalted  a  personage  as  the  Shadow  of  God  upon 
Earth  (supposing,  for  argument's  sake,  that  a  shadow  may 
be  accepted  as  a  personage),  we  are  entirely  unable  to 
acquiesce  in  this  position.  We  had  already,  in  our  text, 
written  before  any  tidings  of  this  latest  twist  of  the  Majesty 
of  the  Seven-Hilled  City  of  the  Bosphorus  could  reach  us, 
stated  our  own  view  of  the  character  of  such  decisions* 
We  had  called  them,  by  analogy,  ^*  Responsa  Prudentum^** 
and  to  that  definition  we  adhere,  only  remarking  further 
that  the  "  Responsa"  to  which  we  likenad  them  were  dis- 
tinctly declared  to  be  *' Sententice  et  opiniones  eorum  quibus 
pertnissutn  erat  jura  condere.**  So  is  it  also  with  the  Fetwas, 
ft  belongs  to  all  Ulemas  in  general,  and  to  the  Sheikh-ul- 
Islam  in  particular,  and  in  the  highest  degree,  by  such 
decisions,  ^^jura  condere.'*  It  is  as  impossible,  we  believe, 
to  separate  the  judicial  character  of  a  Fetwa  from  its  theo- 
logical character,  as  it  would  be  to  reverse  that  process. 
The  two  are  inextricably  blended  by  the  very  nature  of 
Mohammedan  Law,  the  Law,  that  is,  of  the  Koran.  But 
the  Fetwa  is  most  unequivocally,  we  hold,  a  judicial  deci- 
sion, which  declares  the  Law  embodied  in  the  Koran.  For 
"  the  Law  of  the  Musulmans,"  says  the  Tagore  Professor 
whom  we  have  before  quoted,*  "  is  founded  upon  revelation 

*  op.  Cit.,  p.  2,  Siq, 
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and  blended  with  their  religion,  the  Kuran  being  the  fountain- 
head  and  first  authority  of  all  their  laws,  religious,  civil, 
and  criminal."  In  this  mixed  aspect,  which  all  such 
declarations  of  the  Law  of  the  Koran  must  necessarily 
bear,  the  Fetwa  may  be  compared  with  a  later  Western 
institution,  the  Decrees  of  the  Sacred  Congregations  at  the 
Apostolic  See,  declaratory  of  the  Canon  Law.  Such  a  Roman 
Fetwa  has  recently  annulled  the  marriage  of  Lady  Victoria 
Hamilton  with  the  Prince  of  Monaco ;  while  another  has 
declared  that  the  Vatican  Council  need  not  be  reassembled. 
The  Rescripta  of  Mediaeval  Emperors  and  Popes  also  bear  a 
strong  family  likeness  to  the  Fetwa  of  the  Sheikh-ul-Islam. 

The  case  of  Dr.  Koeller  sets  forth  in  strong  relief  the  prac- 
tical impossibility  of  reconciling  the  Law  of  the  Koran  with 
Constitutional  Government,  and  Western  notions  of  progress 
and  reform  and  freedom  of  conscience.  It  also  vividly 
illustrates  the  doubtless  somewhat  intricate  questions  of 
International  Law,  which  must  constantly  arise  between 
the  Western  Powers  and  the  Sublime  Porte,  under  whatever 
shape  the  Ottoman  rule  may  continue  to  exist  beneath  .the 
shadow  of  the  Emperor  Justinian's  great  church  of  the 
Holy  Wisdom.  There  appears  to  be  no  doubt  that 
Dr.  Koeller  is  a  German  subject ;  but  he  is  in  the  employ 
of  a  British  Missionary  Society,  and,  to  that  extent,  was 
held  by  our  Ambassador  to  be  entitled  to  British  protection. 
We  believe  that  the  Porte  has  occasionally  complained  of 
what  it  considers  the  lax  manner  in  which  the  protection  of 
European  Ambassadors  and  Consuls  is  apt  to  be  afforded  to 
persons  who  have  but  slight  technical  claims  to  such  pro- 
tection. This  may  be,  from  the  point  of  view  of  diplomatic 
punctilio,  a  regrettable  circumstance,  but  it  is  difficult  to 
see  how  such  a  laxity — if,  indeed,  it  exists — can  be  avoided 
under  the  circumstances.  It  is,  no  doubt,  on  the  surface, 
a  somewhat  telling  complaint  when  put,  as  we  have  heard 
it  put,  on  behalf  of  the  Porte :  "  Every  thief  has  his  Consul." 
But  those  who  put  the  case  thus  should  not  forget  that  in 
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Western  Europe  every  thief  has  (or  may  have)  his  advocate, 
whose  duty  it  is  to  use  every  legal  effort  on  behalf  of  his 
client.  What  else  is  the  duty  of  the  Consul  ?  He  is  the 
appointed  advocate  retained  by  his  Government  on  behalf 
of  any  persons  entitled  to  its  protection,  in  a  land  where 
Europeans  necessarily  claim  a  position  of  ex-territoriality 
as  regards  the  Law  of  the  Koran.  Some  such  protection 
is,  just  as  much  as  the  Capitulations  which  enforce  it,  a 
logical  sequence  of  the  doctrine  of  the  Koran,  and  of  that 
religious  antagonism  which  is,  as  M.  Gavillot  puts  the  case 
(op.  cit.  p.  403),  **  Comme  Tessence  de  la  religion  Islamique." 
The  impossibility  of  a  Mohammedan  government,  while  re- 
maining true  to  its  colours,  granting  religious  equality  to 
its  subjects,  has  been  well  set  forth  in  the  volume  on  Islam, 
in  the  series  of  Non-Christian  Religious  Systems  in  course  of 
publication  by  the  Society  for  Promoting  Christian  Know- 
ledge. The  author,  Mr.  J.  W.  H.  Stobart,  Principal  of  the 
Martinidre  College, Lucknow,saysemphatically(p.222),  **So 
longas  Mahometans  are  true  to  their  own  creed,  so  long  will  it 
be  impossible  for  them,  when  they  are  the  governing  power,  to 
grant  perfect  equality  to  their  subjects  of  other  creeds,  or, 
when  they  are  subjects,  to  render  loyal  and  hearty  obedience 
to  a  sovereign  professing  any  antagonistic  faith.  For  it  is 
manifestly  preposterous  for  them  to  profess  obedience  to,  and 
act  contrary  to  the  whole  spirit  and  to  the  very  letter  of  their 
*  Book  of  Directions,*  the  Koran,  in  which  it  is  laid  down 
(Sura  ix.,  29)  that  the  unbelievers  are  to  be  held  under  tribute, 
and  the  Christians  to  be  reduced  low."  In  conclusion,  accept- 
ing the  orthodox  Sunnite  doctrine  as  our  guide,  we  cannot 
but  reassert  the  thesis  which  we  believe  we  have  proved, 
that  in  every  Mohammedan  State,  whatever  its  nominal 
Constitution,  the  Law  of  the  Koran  is  and  must  be  the 
supreme  and  sacred  Law  of  the  Land. 
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npo  the  legal  mind  the  subject  of  Mr.  Taswell-Langmead's 
"^  book  cannot  but  be  one  of  the  most  important  in  the 
range  of  historical  study.  To  the  Bench,  and  no  less  to  the 
Bar,  our  Constitutional  history  ought  to  be,  as  in  many 
cases  it  undoubtedly  is,  an  ever-abiding  source  of  inspira- 
tion to  the  defence  of  the  ^^aquum,  bonum,  honestum,^'  whether 
by  way  of  judgment  or  advocacy.  To  the  statesman  and  the 
diplomatist  it  should  be  no  less  constant  a  guide  in  **  prac- 
tical politics,"  whether  in  matters  of  home  or  foreign  policy. 
To  the  country  gentleman,  whether  in  his  purely  personal 
and  social  relations  with  the  various  classes  around  him,  or 
in  the  fulfilment  of  any  public  office  of  our  constitutional 
hierarchy,  as  Lord  Lieutenant,  High  SheriiF,  or  Justice  of 
the  Peace,  a  knowledge  of  English  constitutional  history 
cannot  fail  to  be  most  valuable.  It  is  not  too  much  to  say 
that  each  and  all  of  these  several  classes  will  find  in  such  a 
book  as  that  now  before  us,  matter  for  use  as  well  as  for 
reflection. 

From  the  Teutonic  Conquest  to  the  present  time  is  a 
long  stretch  of  historical  perspective.  Obviously,  not  all 
the  phases  of  such  a  narrative  can  possess  the  same  degree 
of  constitutional  importance.  But  it  would  be  fatal  to 
the  correct  understanding  of  much  that  is  rising  to  the 
surface  in  these  latter  decades  of  the  nineteenth  century, 
did  we  not  seek  a  connected  view  of  the  whole  stream  of 
history  from   Egbert  to   Victoria.     Mr.   Langmead's  first 

•  **  Englinh  Constitutional  History,  from  the  Teutonic  Conquest  to  the  Present 
Time."  By  T.  P.  Taswell-Langmead,  B.C.L.,  of  Lincoln's  Inn,  Barrister-at- 
Law,  late  Tutor  on  Constitutional  Law  and  Legal  History  to  the  Inns  of 
Court,  &c.  Second  Edition.  Rensed  throughout ;  with  additions.  Stevens 
and  Haynes.     x8o. 
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chapter  could  not  have  been  omitted  in  the  writing ;  still 
less  should  it  be  passed  over  in  the  reading.  It  is  not, 
indeed,  the  chapter  which  we  should  single  out  from  all  the 
rest  as  an  illustration  of  the  author's  best  points.  Until 
he  comes  to  the  discussion  of  early  kingship  and  the  powers 
of  the  Witan,  there  is  not  much  that  seems  to  have  kindled 
the  "  sacred  fire  "  in  one  who  is  throughout  so  essentially  a 
constitutional  lawyer.  There  are  advantages  and  dis- 
advantages about  professional  men  as  historians.  It  is  as 
impossible  not  to  see  the  man  of  law  in  Mr.  Taswell-Lang- 
mead  as  it  is  not  to  perceive  the  ecclesiastic  in  Professor 
Stubbs.  We  do  not  know  that  we  could  wish  it  otherwise 
in  either  case. 

In   his    early    history,    Mr.    Langmead    is    consistently 
penetrated  by  the  Teutonic  idea.     This  is  natural  enough, 
and   orthodox  enough,   according  to  the  strictest  sect  of 
modern  historical  orthodoxy.     But  we  should  have  liked  a 
little  more  notice  taken  of  the  other  side  of  the  question, 
particularly  as  we  have  sufficient  evidence  elsewhere  that 
our  author  is  well  acquainted  with  the  tenor  of  Sir  Francis 
Palgrave's  views.     That  kingship  did  not  come  into  Britain 
with  the  Teutonic  invaders,   Mr.   Langmead   knows  very 
well,  but  has  scarcely  brought  out  into  sufficient  distinctive- 
ness.    That  local  self-government,  so  ancient  a  glory  in 
this   land,  might  be   pre-Teutonic,   might,  in   fact,   never 
altogether  have  died  out  since  the  days  of  Roman  municipia^ 
is  a  view  which  would  have  admitted  of  fuller  notice.    To 
the  Teutonic  polity,  so  far  as  such  a  term  may  fitly  be 
applied,  and  so  far,  at  any  rate,  as  it  was  introduced  into 
this  country  by  the  invading  tribes,  kingship,  in  the  strict 
sense  of  the  term,  does  not  appear  to  us  to  have  been  an 
essential.     To  the  Celtic  natives,  on  the  other  hand,  it  does 
appear  to  have  been  an  essential.     Bearing  in  mind  the 
very  gradual  growth  of  kingly  power  among  the  conquerors, 
it  might  be  worth  while  to  consider  how  far  its  uprisa!  may 
not  have  been  due  to  considerations  of  policy,  to  the  greater 
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facility  afforded  by  it  of  securing  the  allegiance  of  the 
conquered.  With  regard  to  the  title  of  King,  Sir  Francis 
Palgrave  was  of  opinion  that  **the  Teutonic  dialects  do  not 
offer  any  satisfactory  etymology."  With  regard  to  the 
kingly  power,,  the  same  great  historian  was  of  opinion  that 
it  did  not  exist  among  the  invading  Teutons,  if  we  are  to 
understand  by  the  term  what  is  usually  understood  by 
it,  viz.,  "a  permanent  authority  enabling  the  Sovereign 
to  give  laws  to  his  subjects  in  time  of  peace,  to 
command  them  to  follow  him  in  time  of  war,  and  to 
impose  taxes  or  tributes  upon  the  nation  at  all  times." 
Such  Sovereigns,  Hengist  and  Horsa,  we  believe,  certainly 
were  not.  They  were  Heretogas,  or  what  Guizot  has  aptly 
called  them,  Leaders  of  the  War  Band.  Their  chief  com- 
mand, conferred  for  the  purposes  of  the  invasion,  would 
have  expired,  as  Palgrave  puts  it,  "  with  the  urgency  which 
had  given  it  birth,"  and  all  the  Ealdormen  would  then  have 
h6en  alike  again  in  their  status.  It  was  merely  the  accident 
of  the  long  and  obstinate  character  of  the  struggle  for 
supremacy  in  Britain  which  poured  upon  our  shores  a 
succession  of  Heretogas,  the  leaders  of  the  numerous  war 
bands  which  kept  up  the  sporadic  stream  of  invasion.  The 
same  causes  probably  facilitated  the  ultimate  establishment 
of  a  kingly  name  in  the  line  of  Cerdic.  Once  established, 
of  course,  the  tendency  of  such  a  power  was  to  grow 
stronger,  and  to  be  surrounded  with  fuller  attributes  of 
dignity,  in  name  if  not  in  deed.  It  is  obvious  that  a  king 
who  ruled  over  Wessex  would  be  more  really  powerful  than 
a  king  who  only  held  sway  over  Jutish  Hampshire ;  and 
a  king  who  ruled,  or  at  least  professed  to  rule,  over  all 
England  must  be  accounted  a  greater  king  than  one  who  ruled 
only  over  Wessex.  The  accident,  or  the  good  fortune,  that 
gave  an  ultimate  predominance  to  the  West  Saxon  kings 
has  led  to  a  curious  kind  of  Divine  Right  Imperialism  being 
practically  attached  to  the  line  of  Cerdic,  which,  never- 
theless, undoubtedly  did  not  originally  belong  to  it.     The 
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Byzantine  magniloquence  of  West  Saxon  chroniclers  and 
scribes  invested  the  West  Saxon  kings  with  titles  utterly 
foreign  to  the  "beau  syst^me  trouv6  dans  les  bois," 
if,  indeed,  that  system  really  was  "  discovered "  in  the 
Forest  Primaeval.  Sir  Francis  Palgrave  may  be  considered 
to  have  led  the  way  in  surrounding  Teutonic  kingship  in 
Britain  with  the  halo  of  the  Purple.  But  his  Imperial 
theory  was  an  entirely  different  one  from  that  to  which  his 
followers  have  advanced.  It  was  not,  in  his  eyes,  the 
historic  development  of  a  Teutonic  Heretoga  into  a  Roman 
Imperatar,  a  Byzantine  Basileus,  but  a  survival  from  the 
days  of  Roman  rule  in  Britain,  part  of  the  ineradicable 
memory  of  ^*  Roma,  Caput  Mundi.'*  The  high-sounding 
titles  in  which  later  Anglo-Saxon  writers,  whether  chroni- 
clers or  clerical  scribes  of  Royal  and  other  Charters  seem 
to  have  revelled,*  would,  to  our  mind,  be  more  truly 
described  as  distant  echoes  of  later  Roman  Imperialism, 
transmitted  through  ecclesiastical  influences.  The  old  and 
the  new  Rome  had  each  a  share  in  this  un-Teutonic 
Imperialism.  It  was  foreign  then,  as  its  successor,  if 
successor  it  can  be  called,  is  at  this  day.  The  Royal  line 
of  Cerdic,  so  far  as  it  was  Royal  in  Germany,  was  Royal 
because  Woden-descended;  because  the  Heretoga,  the 
leader  of  the  Teutonic  warriors,  must  be  a  son  of  the 
National  God.  It  was  Imperial  in  Britain,  only  so  far  as  it 
outshone  its  rivals  in  power. 
With  the  Norman  and  Angevin  Houses  we  enter  upon 

*  Thus  we  find,  in  Kemble,  **  Eadwig  totius  Albionis  insulae  illustrissimus 
archons  *'...*'  primo  anno  Imperii  mei : ''  **  Eadgar  dirink  allubescente 
gratis  totius  Albionis  Imperator  Augustus."  Did  the  scribes  always  under- 
stand the  meaning  of  the  language  they  used  ?  Mr.  Allen  seems  to  wave 
these  charters  aside  somewhat  scornfully. — (Royal  Prerogative,  p.  50).  *•  There 
are  exceptions,  indeed,  to  the  rule,  that  the  title  of  the  King  was  tribal,  not 
territorial,  in  some  of  the  Latin  charters  which  the  clergy  were  left  to  fabricate 
in  their  own  way.**  Even  taking  the  expression,  *' fabricate,"  in  its  mildest 
sense,  there  remains  a  strong  opinion  of  Mr*  Allen  against  the  value  of  the 
deductions  which  the  modern  school  of  historians  draws  from  Kemble's 
Charters. 
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a  more  fully-developed  theory  and  practice  of  kingship, 
in  which  Mr.  Taswell-Langmead  is  very  much  at  home, 
and  to  the  illustration  of  which  he  devotes  some  of 
his  best  work.  His  treatment  of  Magna  Charta  seems 
to  us  a  model  treatment  for  the  purposes  of  the  student. 
But  here,  as  throughout  the  book,  the  student  must  be 
such  in  deed  and  in  will,  not  merely  in  name.  For  it 
is  impossible  to  make  light  reading  of  any  of  the  **  Land- 
marks of  our  Constitutional  History,"  and  Mr.  Langmead 
does  not  for  a  moment  attempt  such  a  task.  ^  Magna 
Charta,  in  particular,  requires  the  closest  attention, 
paragraph  by  paragraph,  and  needs  a  considerable  store  of 
legal  reading  to  throw  the  necessary  light  upon  its  several 
clauses.  It  must  be  stiff  reading,  under  the  most  favourable 
circumstances,  but  any  person  desirous  of  grasping  its 
intricate  details  will  find  a  master-key  in  the  work  before  us. 
Administrative  Law,  a  branch  which  obtains  rather  more 
distinct  public  recognition  on  the  Continent  than  among 
ourselves,  practically  forms  the  subject  of  Chapter  V.,  deal- 
ing nominally  with  the  administrative  system  under  the 
Norman  and  Plantagenet  kings,  but  really  embodying  a 
mass  of  information  concerning  later  times.  The  chapter 
is  one  deserving  of  careful  study.  For  Constitutional 
Law,  in  its  strict  sense,  the  reader  will  naturally  turn  to 
Chapter  VL,  on  the  Succession  to  the  Crown,  and  Chapters 
Vn.,  VHL,  IX.,  which  are  devoted  to  a  clear  and  succinct 
account  of  the  English  Parliament,  in  its  origin,  its  growth, 
and  its  development,  down  to  the  conclusion  of  the  long 
contest  between  the  Houses  of  York  and  Lancaster.  This 
portion  of  the  work  receives  its  completion  in  Chapter  X., 
which  covers  the  reigns  of  the  Tudor  sovereigns,  read  in 
connection  with  Chapter  XII.,  assigned  to  Elizabeth.  The 
Elizabethan  Age,  like  the  Reformation,  deservedly  receives 
separate  treatment  at  Mr.  Taswell-Langmead's  hands,  but 
it  must  be  remembered  throughout  that  each  part  of  his 
narrative  hangs  upon  another,  and  that  none  can  safely 

II 
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be  omitted.  It  would,  for  instance,  be  quite  impossible 
to  understand  Chapter  XII.,  without  previously  reading 
Chapter  XL,  and  its  account,  from  a  constitutional  point 
of  view,  of  the  Reformation  in  England.  This  is,  of  course,  a 
thorny  part  of  his  subject,  and  one  which  Mr.  Langmead  could 
only  deal  with  on  the  lines  laid  down  by  him  in  his  Preface, 
viz.,  "considering  ecclesiastical  matters  purely  under  their 
political  aspect."  In  this,  we  think,  he  has  been  very  fairly 
successful.  The  political  aspect  of  religious  affairs  during 
the  Reformation  period,  both  at  home  and  on  the  Con- 
tinent, is,  indeed,  one  which  ought  never  to  be  lost  sight 
of.  Much  as  we  deprecate  all  persecution  for  the  hold- 
ing of  purely  religious  tenets,  we  cannot  forget  that  the 
majority  of  the  "  English  martyrs,"  whom  the  Holy  See 
has  lately  been  requested  to  canonise,  were  martyrs  either 
to  indefensible  political  doctrines,  or  to  ecclesiastical 
theories  which  it  was  practically  impossible  to  dissever 
from  social  and  political  danger.  We  can  easily  see  how 
obnoxious  to  the  State  must  have  been  all  who  upheld,  or 
would  not  explicitly  deny,  the  deposing  power  of  the  Pope. 
We  fail  to  see  in  what  sense,  save  a  non-natural  one,  persons 
executed  because  they  would  not  deny  that  they  were  bound 
by  this  doctrine,  can  be  called  martyrs.  They  may  have 
been  sincerely  convinced  of  the  truth  of  the  doctrine,  or 
they  may  have  considered  it  an  inscrutable  dispensation 
of  Providence  that  a  theory,  apparently  so  destructive  of 
the  secular  .power,  should  be  laid  down  by  Holy  Church. 
But  so  long  as  the  doctrine  itself  was  both  formally  taught 
and  as  formally  held,  it  is  difficult  to  see  what  way  of  escape 
there  could  be  from  the  condemnation  of  all  who  held  it 
to  the  extreme  penalties  of  the  law.  Those  who,  like 
Edmund  Campian,*  one  of  the  proposed  martyrs,  "failed  to 

*  The  Saturday  Review  always  writes  the  name  "  Campion,"  #.^.,  Art.  on 
the  "  Proposed  Canonization  of  English  Martyrs/*  Jan.  xoth,  x88o,  in  the 
course  of  which  we  Bnd  the  noteworthy  statement  that  Campian  died  **  for  a 
point  of  Roman  policy,  not  even  of  Roman  faith.'* 
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give  satisfactory  answers  as  to  the  Pope's  deposing  power,"* 
were   executed  in  the  ordinary  course  of  law.     That  the 
Law  itself  was   severe,  and  severely  applied,  may  readily 
be  granted  ;  but  if  Campian  only  failed  to  give  satisfactory 
answers   as  to  the   deposing  power,   his   brother    Jesuit, 
Creighton,  brought  with  him  a  very  definite,  though  scarcely 
satisfactory,  answer  as  to  the  nature   and  extent  of  this 
power,  in  the  shape  of  a  plan  for  a  Spanish  invasion.f     It 
is  obvious,  therefore,  that  the  doctrine  was  in  itself  one 
which   no  Government   could    allow  to    be  professed  by 
its     subjects,   as   being    in    truth   the  purely  political  ap- 
plication of  a  text  of  Scripture,  of  which  the   theological 
application  was  not  in  question.     That  so  gifted  and  so 
liberal-minded  a  statesman  and  historian  as  the  late  Count 
de    Montalembert   should  be,   at  this  moment,  before  the 
world    as   an   apologist    of   the    deposing    power,  in    the 
posthumous  volumes  of  his  great  work  on  the  Monks  of  the 
WestfX  is,  to  our  thinking,  one  of  the  most  striking  vindi- 
cations of  the  ground  taken  by  the  Tudor  sovereigns  of 
England.     It  is  also,  perhaps,  a  warning  against  considering 
any    political  weapon   of  the   Papal  armoury  so   blunted 
and  rusted  as  to  be  beyond  possibility  of  refurbishing.     If 
History  teaches  us  one  lesson  more  than  another  it  is  that 
History  repeats  itself. 

On  the  Stuart  period,  and  the  post-Revolution  history  of 
Great  Britain,  Mr.  Taswell-Langmead  has  expended  much 
care  and  thought.  James  I.  is,  of  course,  after  the  fashion 
of  modem  historians,  introduced  to  us  as  "  slobbering,"  a 
physical  trait  upon  which  the  modern  school  dwells  with  a 
pleasure  that  we  confess  ourselves  unable  to  appreciate. 
We  fail  to  see  that  a  king  is  necessarily  a  bad  king  because 
he  **  slobbers."    And  we  do  not  agree  with  another  of  the 

*  Taswell-Langmead's  *'  Const.  Hist.,''  P*  453* 
t  Taswell-Langmead,  Op.  Cit.,  p.  454. 

X  "  Monks  of  the  West,"  Vol.  VL,  chap,  v.,  p.  499J  seq,      (Edinburgh  and 
London.    1879.) 
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crotchets  of  the  modern  school,  which  insists  upon  spelling 
the  family  name  of  the  Stuart  kings  in  the  particular  manner 
which  was  not  their  distinctive  spelling.  We  are  aware 
that  Mr.  Hill  Burton  does  the  same  thing,  but  that  does 
not  in  our  «yes  make  it  any  better.  We  fancy  that  in  some 
mysterious  manner  that  spelling  "  Stewart "  is  supposed  by 
those  who  use  it  to  be  an  active  protest  against  the  doctrine 
of  Divine  Right — one  of  the  few  opinions  of  which  we  can 
say  that  it  is  evidently  a  **  bfete  noire  "  of  Mr.  Taswell- Lang- 
mead.  But  we  must  confess  that  this  supposed  connection 
is  entirely  beyond  our  grasp,  and  we  do  not  believe  that  the 
mode  of  spelling  a  man's  name  has  any  necessary  affinity 
with  the  political  views  which  we  may  hold.  We  believe, 
moreover,  that  it  is  a  misconception  of  the  doctrine  of  Divine 
Right  to  suppose  that  it  could  be  affected  by  the  spelling 
adopted  for  the  family  name  of  those  of  our  kings  who 
most  strenuously  upheld  it  and  suiFered  for  it  both  the 
loss  alike  of  life  and  of  crown.  The  doctrine  is  not 
one  of  very  probable  application  in  the  nineteenth  century, 
though  it  still  has  one  or  two  quasi-representatives  in 
the  persons  of  the  Comte  de  Chambord  and  Don  Carlos. 
But  it  had  at  one  time  a  very  powerful  influence  in  Europe — 
not  in  England  only — and  it  has  always  been,  like  the 
doctrine  of  the  deposing  power  of  the  Popes,  mixed  up  with 
the  history  of  Western  Theology.  Its  source  lies  far  away 
in  the  days  of  the  Old  Dispensation,  in  the  Patriarchal  age 
recognised  both  by  theology  and  jurisprudence. 

However  much  we  may  differ  from  the  doctrine  and  its 
application,  we  should  have  been  better  pleased  if  Mr. 
Taswell- Langmead  had  given  sign  of  a  fuller  appreciation 
of  its  various  aspects.  To  him,  as  to  so  many  other  writers 
of  the  present  day,  it  is  simply  a  "  monstrous  doctrine," 
to  name  which  is  equivalent  to  condemning  it.  Yet,  in 
itself,  apart  from  its  application  in  politics,  and  viewed 
as  a  theological  rather  than  a  political  opinion,  it  was  a 
doctrine  not  without  symmetry  and  beauty.     We  can  quite 
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understand  the  fascination  which  it  undoubtedly  exercised 
over  many  minds  of  a  highly  intellectual  character,  during 
the  seventeenth  and  eighteenth  centuries,  and  we  can, 
therefore,  readily  understand  that  it  may  be  an  opinion 
hard  to  part  with,  even  in  these  latter  decades  of  the 
nineteenth  century.  How  strong  a  case  can  be  made  out 
for  the  theory,  from  this  point  of  view,  has  been  to  some 
extent  shewn  by  Mr.  James  Gairdner,  in  an  essay*  worthy 
of  Mr.  Langmead's  careful  consideration  in  the  next 
edition  of  his  interesting  and  valuable  Constitutional  History, 
The  doctrine  of  Passive  Obedience,  though  often  mixed 
up  with  the  theory  of  Divine  Right,  is  quite  distinct  from 
it.  James's  own  words  on  that  very  point,  in  his  letter 
to  **  good  Dr.  Abbot,"  cited  by  Mr.  Gairdner,  are  worth 
reading  as  a  counterpoise  to  his  language  on  Dr.  Cowell's 
book,  cited  by  Mr.  Langmead.  We  have  dwelt,  we  find, 
more  on  points  upon  which  we  differ  from  Mr.  Langmead 
than  on  those  upon  which  we  agree  with  him.  We  think 
that  in  so  doing  we  shall  best  have  served  the  cause 
which  he  has  at  heart  equally  with  ourselves — the  cause 
of  historical  and  legal  truth.  But  we  must  not  omit 
to  mention  that  the  amount  of  re-writing  which  has  been 
done  for  the  present  edition  is  not  really  to  be  estimated 
simply  by  its  pages,  though  they  will  be  found  substantially 
increased  by  about  a  hundred.  In  point  of  fact,  the 
additions  are  equivalent  to  at  least  one  hundred  and  fifty 
pages  of  text,  and  the  documents,  of  which  this  book 
is  a  repertory,  are  increased  in  value  by  the  addition  of  the 
Act  of  Settlement  in  the  quaint  orthography  of  the  original. 
We  have  scarcely  left  ourselves  space  for  any  lengthened 
extracts  from  Mr.  Taswell-Langmead*s  book,  and  can  now 
only  cite  some  of  his  most  recent  additions  in  proof  of  the 
continued  excellence  of  his  work  as  a  Constitutional 
historian.     In  the  concluding,  and  most  thoroughly  re-cast, 

« 

•  Contemporary   Review,  September,  i866.      '*  The  Divine  Right  of  Kings ; 
History  of  the  Doctrine."     By  James  Gairdner,  M  A. 
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portion  of  his  book  detailing  the  Progress  of  the  Consti- 
tution since  the  Revolution,  we  find  justice  done  to 
George  II.,  and  a  graphic  picture  drawn  of  the  balanced 
defects  and  merits  of  George  III.  The  former  of  the  two 
is  certainly  not  an  attractive  subject,  but  Mr.  Langmead 
finds  it  in  his  power  to  say  this  much  of  him  (op.  cit.,  p.  691) : 
"It  is  to  the  credit  of  George  II. — narrow-minded  and 
ignorant  as  he  was — that  throughout  his  long  reign  of 
thirty-three  years  he  discharged  the  duties  of  a  constitu- 
tional king  with  honourable  fidelity,  loyally  supporting  the 
ministers  to  whom  he  had  given  his  confidence,  even  at  the 
expense  of  his  own  predilections.  But  it  was  not  without 
an  inward  struggle  that  he  did  so.  *  Ministers  are  the  King 
in  this  country !  *  he  once  bitterly  exclaimed."  George  II., 
we  may  well  believe,  is  not  the  only  one  of  our  later  Kings 
who  has  in  private  given  utterance  to  some  such  feeling. 
It  is  no  doubt  a  hard  task  to  reign,  and  not  to  attempt 
to  govern. 

Of  George  III.  Mr.  Tas well- Langmead  says  very  truly 
(op.  cit.,  p.  693)  that  "  the  excellence  of  his  character  and 
the  patriotism  of  his  motives,  serve  only  to  emphasise  the 
lesson  which  the  events  of  his  reign  have  written  large 
for  the  benefit  of  all  his  successors  on  the  throne.  He  was 
determined,  from  the  very  outset,  to  re-assert  the  personal 
power  of  the  Sovereign  which  had  almost  disappeared  from 
the  sphere  of  government  since  the  accession  of  the  House 
of  Hanover,  and  to  rule  freed  from  the  trammels  of  ministers 
and  parties,  for  the  people,  indeed,  but  not  hy  them."  The 
italics  here  are  our  own :  they  seem  to  us  to  draw  out  more 
fully  the  author's  meaning.  **  The  very  characteristics," 
continues  Mr.  Langmead,  "  which  in  a  private  station  would 
have  been  accounted  to  him  as  merits,  rendered  him  so 
much  the  less  fitted  for  the  position  of  a  Constitutional 
King."  What  was  the  result  of  all  this  antagonism  between 
George  the  man  and  George  the  King,  our  author  tells  in 
a  few  words.     George  III.  succeeded  **  in  alienating  the 
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aiTections  of  his  people,  in  reducing  the  nation  from 
prosperity  to  the  depths  of  adversity,  and  in  depriving  the 
country  for  ever  of  its  American  colonies." 

The  concluding  portion  of  the  volume  has,  as  we  have 
noted,  been  broken  up  into  two  Chapters  (XVII.  and 
XVIII.),  very  much  to  the  benefit  of  the  reader,  and, 
altogether,  the  Second  Edition  is  at  once  a  more  Ijand- 
some  and  a  more  convenient  book.  We  conclude,  as  we 
began,  by  strongly  recommending  to  the  country  gentle- 
man, no  less  than  to  the  student  at  our  Universities  and 
Inns  of  Court,  the  close  and  attentive  perusal  of  Taswell- 
Langmead's  English  Constitutional  History. 

[Communicated.] 


v.— MR.    BLENNERHASSETT'S    MARRIAGE    LAW 

[AMENDMENT]   BILL. 

TT  is  with  almost  equal  surprise  and  satisfaction  that  we 
-■-  record  the  fact  that  a  hope  expressed  in  this  Review* 
so  recently  as  last  May,  that  some  steps  towards  the  sim- 
plification of  our  marriage  laws  should  be  taken,  has  been 
so  soon  realized.  At  the  close  of  last  session  both  Mr. 
Blennerhassett  and  Mr.  Monk  gave  notice  that  they  would 
introduce  a  Bill  and  an  amendment  to  the  Bill  dealing  with 
this  question.  Throughout  the  autumn,  at  different  meet- 
ings, clerical  as  well  as  lay,  our  marriage  laws  have  afforded 
an  interesting  theme  for  animated  and  constant  discussion. 
It  is  idle  to  deny  that  the  time  is  come  when  alteration, 
tending  towards  harmony,  must  be  made.  If  only  the  intelli- 
gence of  the  community  could  be  thoroughly  won  over  and 
enlisted  on  the  side  of  wholesome  reform,  that  reform  would 
soon  be  carried  out,  and  in  broad  detail.     But  until  that 
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consummation  is  effected,  we  must  be  content  to  advance 
as  best  we  may,  and  be  thankful  for  such  aid  and  assistance 
as  may  come  to  us  from  time  to  time  to  cheer  our  onward 
progress.  It  is  with  such  feelings  that  we  welcome  Mr. 
Blennerhassett's  Bill,  to  be  introduced  during  this  Session 
into  Parliament,  and  we  thank  him  for  it.  We  welcome  it 
as  a  step  in  the  right  direction,  and  still  more  as  a  means 
whereby  public  attention  may  be  more  thoroughly  drawn  to 
and  enlightened  on  the  subject  of  our  marriage  laws.  It  is 
a  matter  worthy  of  note,  as  the  Guardian  has  aptly  remarked, 
that  during  the  last  autumn  the  point  chiefly  discussed  at 
the  different  meetings,  and  by  the  several  correspondents  of 
the  newspapers,  was,  between  what  hours  should  the 
marriage  take  place  ?  The  broad  question  of  reform  is 
neglected  or  misunderstood,  while  a  minor  point  is  taken  up 
and  warmly  debated.  We  will  now  proceed  to  discuss  some 
of  the  provisions  of  Mr.  Blennerhassett's  Bill. 

The  draft  of  the  Bill  now  before  us  is  printed  as  a  "rough 
draft,"  in  a  supplement  to  the  Church  Union  Gazette  for 
January,  1880,  and,  we  must  assume,  with  the  authority 
of  the  honourable  member  for  Kerry,  although  the  text 
is  by  no  means  complete.  Some  of  our  criticisms,  there- 
fore, may  perhaps  be  disarmed  by  the  full  text,  explaining 
points  which  are  not  at  present  clear.  The  main  provisions, 
however,  are  set  out ;  and  these  provisions,  with  subsequent 
additions,  Mr.  Blennerhassett  enumerated  in  his  letter  to 
the  Times,  dated  August  13,  1879;  they  were  : — [I.]  '*That 
no  clergyman  of  the  Church  of  England  shall  be  liable  to 
any  punishment  for  refusing  to  marry  any  divorced  person  ; 
or  for  refusing  to  allow  any  divorced  person  to  marry  in  the 
church  of  which  he  is  the  incumbent ;  or  for  refusing  to 
publish  the  banns  of  any  divorced  person.  [II.]  That  it 
shall  be  lawful  for  Nonconformist  ministers  and  Roman 
Catholic  priests,  under  proper  restrictions,  to  solemnize 
marriages  in  buildings  registered  for  marriages,  without  the 
presence  of  the  Registrar.    IIIL]   That,  in  case  of  marriage 
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after  publication  of  banns,  the  banns  shall  be  published  in 
the  churches  of  the  ecclesiastical  districts  wherein  the 
parties  to  be  married  shall  dwell ;  but  it  shall  be  lawful  for 
them  to  be  married  at  any  church  within  an  extended, 
defined  area.  [IV.]  That  no  marriage  otherwise  lawful, 
which  has  been  actually  solemnized  in  the  presence  of 
an  authorized  minister  of  religion,  or  civil  officer,  in  an 
authorized  place,  shall,  after  the  parties  have  lived  together 
as  husband  and  wife,  be  annulled,  or  declared  void,  on  the 
ground  that  any  preliminary  proceedings  required  by  law 
have  not  been  duly  observed,  or  that  the  marriage  took 
place  after  the  prescribed  hours."  We  will  now  deal  with 
these  provisions  as  part  of  the  Bill. 

I.  With  this  provision  wc  have  nothing  to  do,  as  it 
concerns  church  discipline,  rather  than  the  forms  and 
ceremonies  necessary  to  make  a  valid  marriage. 

II.  We  have  advocated,  and  still  do  advocate,  that  there 
should  be  one  uniform  system  and  mode  of  contracting 
marriage ;  and  to  meet  the  case  of  all  parties,  and  to  ensure 
harmony  in  our  laws,  such  mode  should  be  a  civil  ceremony. 
Now,  this  Bill  does  not  advocate  any  such  sweeping  altera- 
tion, and  the  only  harmony  and  assimilation  it  proposes  is  to 
make  the  laws  of  England  and  Ireland  alike  on  this  matter. 
It  does  not  seem  to  provide  against  the  possibility  of  mar- 
riages being  contracted  without  banns,  licence,  residence, 
or  consent,  which,  though  contrary  to  the  discipline  of  the 
Roman  Church,  are  valid  by  the  law  of  the  land  of  Ireland. 
Again,  this  projected  legislation  would  leave  the  present 
complicated  system  of  numerous  modes  of  being  married 
still  flourishing ;  and  the  special  licence,  ordinary  licence, 
banns,  Registrar's  certificate  and  licence,  would  still  remain 
to  worry  and  plague  us,  and  to  raise  fresh  and  fruitful  crops 
of  scandal,  misery,  and  doubt.  On  the  other  hand,  it  con- 
tains many  good  and  useful  elements,  and,  if  successfully 
carried  into  law,  may  be  productive  of  future  advantages, 
by  showing  the  need  of  ftirther  steps  in  the  path  of  reforma- 
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tion.  It  does  away  with  the  presence  of  a  Registrar  in 
the  churches,  chapels,  and  meeting-houses  of  our  Roman 
Catholic  and  Nonconforming  brethren,  which  have  been 
duly  licensed  by  the  Registrar-General  for  the  celebration 
of  marriages.  This  is  much  akin  to  the  scheme  which  we 
propounded  in  this  Review  last  May,  viz.,  "  that  all  heads 
of  the  different  denominational  bodies,  all  the  clergy  and 
ministers  and  officers,  in  the  active  exercise  of  official 
duties  in  their  several  churches  and  denominations,  should 
have  co-ordinate  jurisdiction  with  the  District  Registrars, 
as  now  appointed  to  grant  licences  to  marry."  Mr.  Blenner- 
hassett,  utilising  in  part  the  old  statute  of  6  &  7  Will.  IV., 
c.  85,  proposes  that  at  any  time  subsequent  to  the  registry 
of  any  building  for  solemnizing  marriages  therein,  any  pro- 
prietor or  trustee  thereof  may  apply  to  the  Superintendent 
Registrar  of  the  district  that  the  minister  of  such  building, 
may  be  authorised  to  solemnize  marriages  in  such  building 
without  the  presence  of  the  Registrar,  and  in  such  case  shall 
deliver  to  the  Superintendent  Registrar  a  certificate  signed 
by  twenty  householders  at  least,  and  countersigned  by  the 
proprietor  or  trustee,  by  whom  the  same  shall  be  delivered, 
and  stating  that  the  said  building  has  been  used  by 
them  during  one  year  at  the  least  as  their  usual  place 
of  public  religious  worship,  and  that  the  person  named 
in  such  certificate  is  the  lawful  minister,  or  principal  lawful 
minister,  of  such  registered  building,  and  that  they  are 
desirous  that  he  should  be  authorized  to  solemnize  mar- 
riages therein,  without  the  presence  of  any  Registrar,  and 
that  the  said  proprietor  or  trustee  and  two  others  of  the 
signatories  are  willing  to  act  as  a  marriage  committee.  From 
and  after  the  putting  up  of  a  notice  of  such  licence  in  the 
interior  of  such  registered  building,  it  shall  be  lawful  for  such 
authorized  minister,  and  each  of  his  duly  appointed  succes- 
sors, to  solemnize  marriages  without  the  presence  of  the 
Registrar.  We  think  that  here  Mr.  Blennerhassett  proposes 
unnecessary  precautions,  which  he  calls  "  proper  restric- 
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tions,"  and  does  not  grant  as  of  right  to  the  ministers  of  such 
denominations  as  are  not  in  communion  with  the  Estab- 
lished Church,  the  privilege  of  being  the  official  witnesses 
of  the  marriage  contract  between  those  who  form  a  part  of 
their  flock.   Our  own  proposition  on  this  branch  of  the  sub- 
ject was,  that   **  only  those  persons  who  occupy  positions 
which  make  them  amenable  to  public  responsibility,  and  to 
the  censure  and  discipline  of  their  own  religious  communities, 
whether  belonging  to  an  Established  or  non-Established 
Church  or  communion,  should  be  eligible  to  perform  such 
duties.     Among  these  would  be  included  such  as,  from  time 
to  time,  take  a  temporary  charge,  and  curates  serving  under 
an  incumbent  of  a  parish,  and  such  religious  or  ecclesias- 
tical officer  among  other  denominations  as  would  answer  to 
a  curate  of  the  Established  Church  of  England."     In  other 
words,  the  right  of  marrying  persons  without  the  presence  of 
a  Registrar  should  be  a  right  in  gross,  and  not  one  appur- 
tenant or  appendant  to  a  particular  building  or  meeting- 
house.    Greater  security  and  regard  for  the  law  would  be 
ensured  if  personal  responsibility  were  made  the  qualification. 
III.  As  the  law  exists  at  present,  persons  whose  banns 
have  been  published,  must  be  married  three  months  from 
the  date  of  last  publication  in  the  church,  or  in  one  of  the 
churches,  in  which  their  banns  have  been  proclaimed ;  under 
the  Archbishop's  licence  they  may  be  married  anywhere; 
under  the  ordinary  or  common  licence,  at  the  church  or 
chapel  mentioned  in  the  licence ;  and  under  the  Registrar's 
certificate  or  licence,  at  any  registered  building  within  the 
Superintendent   Registrar's  district.       Thus,  persons  who 
would  be  married,  after  publication  of  banns  are  tied  down 
to  one  church,  or,  at  the  most,  two  churches ;  it  is  now 
rightly  deemed  proper  and  necessary  to  extend  this  area. 
The  Bill  before  us  proposes — "  In  all  cases  where  banns  shall 
have  been  published,  the  marriage  shall  be  solemnized  either 
in  one  of  the  churches  where  such  banns  shall  have  been 
published,  or  in  any  church  in  which  marriages  may  lawfully 


172  MR.    BLENNERHASSETT  S 

be  solemnized,  and  which  is  situate  within  any  of  the 
following  areas  : — [i.]  In  the  same  parochial  union  for  the 
relief  of  the  poor  as  one  of  the  churches  where  such  banns 
shall  have  been  published.  [2.]  Where  one  of  the  churches 
where  such  banns  shall  have  been  published  is  within  a  city 
or  borough,  at  any  church  within  such  city  or  borough, 
[3.]  When  the  ecclesiastical  district  in  which  one  of  the 
churches  in  which  such  banns  have  been  published  is  part 
of  an  old  parish,  or  composed  of  parts  of  old  parishes,  then  at 
any  church  within  such  old  parish  or  parishes.  [4.]  When 
one  of  such  ecclesiastical  districts  has  had  any  other  eccle- 
siastical district,  or  any  part  thereof,  taken  away  from  it, 
then  in  any  such  other  ecclesiastical  district."  Even  this  re- 
stricted liberty  of  choice  is  better  than  our  present  hampered 
and  confined  limits.  The  marriage  area,  if  we  may  use  such 
expression,  should  be  extended  as  far  and  as  widely  as 
possible.  When  the  preliminary  ceremonies  have  been 
properly  gone  through,  if  those  preliminaries  are  sufficient 
to  insure  that  there  has  been  neither  haste  nor  fraud  nor 
improvidence,  persons  ought  in  justice  not  to  be  tied  down 
to  one  parish  or  one  district.  If  marriage,  as  a  whole,  were 
made  cheaper,  and  a  small  fee  were  charged  for  the  celebra- 
tion of  the  rite,  the  clergy  would,  we  think,  say  no  more 
about  the  alleged  inconvenience  of  marrying  others  than 
their  own  parishioners.  Here  we  would  point  out  a  pro- 
vision in  Mr.  Blennerhassett's  Bill  that  amounts  to  an 
inconsistency  with  the  general  scope  of  the  proposed  reform. 
It  is  that  **  no  clergyman  of  any  church  [other  than  those 
in  which  the  persons  to  be  married  were  entitled  to  have 
their  banns  published]  shall  be  compelled  to  .solemnize  the 
marriage,  or  liable  to  any  punishment  or  censure  for  refusing 
to  solemnize  the  same,  whether  banns  have  been  published 
or  a  licence  obtained.'*  This  at  once  reduces  the  legislation 
on  the  question  of  the  extended  area  to  the  level  of  the 
merely  permissive,  and  does  away  with  any  advantage 
conceded  by  the  preceding  clauses,  for  now  they  grant  not 
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a  right,  but  only  a  privilege,  to  be  used  at  discretion. 
Should  the  clergy  of  a  particular  ecclesiastical  district,  say, 
or  borough,  make  up  their  minds  not  to  marry  those  whose 
banns  have  not  been  published  in  their  respective  churches,  or 
whose  licences  do  not  mention  their  particular  churches,  there 
is  not  only  no  machinery  to  compel  them  to  perform  the 
ceremony,  but  they  are  even  protected  in  their  resistance.  If 
this  clause  be  left,  we  have  not  got  any  further  than  our  present 
position,  and  we  would  recommend  this  to  the  serious  notice  of 
Mr.  Blennerhassett.  However  much  we  may  deplore  it  we 
cannot  but  recognise  the  fact  of  the  loss  of  unity  among  the 
general  body  of  parishioners.  In  urban  districts,  more 
especially,  the  parish  is  much  more  a  poor-law  than  an 
ecclesiastical  area.  The  inhabitants  do  not  regard  them- 
selves in  the  light  of  parishioners  so  much  as  ratepayers. 
The  causes  are  at  least  threefold. —  [i.]  The  rapid  growth  of 
the  number  of  inhabitants  and  correspondingly  increasing 
want  of  accommodation  in  the  parish  church.  [2. J  The 
heterogeneous  composition  of  those  who  now-a-days  make 
up  the  body  of  parishioners.  [3.]  The  want  of  similarity  in 
theological  opinions  between  the  rector  or  vicar  and  a  large 
number  of  his  flock.  The  effect  of  these  causes  is,  that 
numbers  of  parishioners  have  no  connection  with  their 
parish-church,  but  attend  olher  places  for  their  devotional 
services,  and  when  they  would  be  married,  desire  the  parish- 
church,  least  of  all,  as  the  place  for  the  celebration  of  their 
nuptial  rites.  The  publication  of  banns  should  be  done 
away  with  ;  the  time  is  coming  when  it  must  go,  and  one 
uniform  system  of  granting  licences  should  be  introduced  in 
its  stead.  If  there  could  be  established,  as  has  already  been 
proposed  in  this  Review,  a  central  Marriage  Notice  Office, 
in  which  all  applications  for  a  marriage  should  be  recorded 
for  a  certain  time  ;  and  if  sufficient  guarantees  for  due 
notice  and  against  fraud,  chicanery,  and  improvidence, 
were  secured,  it  ought  surely  to  be  immaterial  where  the 
contracting  parties  are  married.     While,  on  the  one  hand, 
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the  present  expensiveness  of  marriage,  and  the  irritating 
notoriety  of  banns,  and  of  the  Registrar's  certificate,  not 
only  deter  persons  from  marrying,  but  drive  them  into  con- 
cubinage, on  the  other,  the  incredible  facilities  offered  to 
the  unscrupulous  to  falsify  and  defraud,  produce  a  state  of 
things  which,  if  thoroughly  appreciated,  would  at  once  be 
swept  away. 

It  is  highly  expedient  that  those  who  minister  in  holy 
things  should  have  chief  charge  over  matrimonial  affairs; 
they  should,  therefore,  be  entitled  by  direct  legislation  to 
exact  such  guarantees  as  should  satisfy  them  that  they  were 
not  being  made  the  instruments  of  carrying  out  a  plot.  The 
security  offered  by  the  present  period  of  **  residence"  requisite 
before  application  for  publication  of  banns  or  Registrar's 
certificate  is  most  shadowy,  not  to  say  invisible ;  and  it  is 
of  this  farce,  which  often  ends  in  tragedy,  that  the  clergy 
most  complain.  We  should  proceed  in  our  reform  on  the 
Scotch  lines  of  demanding  satisfactory  proof  of  residence 
during  an  appreciable  period  of  time.  The  application  for 
a  licence,  whether  made  to  a  clergyman  or  Registrar, 
should  be  accompanied  by  a  statement,  verified  by  the 
certificate  of  two  householders,  that  the  parties,  or  one  of 
the  parties  to  be  married,  have  or  has  resided  for  four  weeks 
in  the  parish  or  district,  and  by  a  further  statement  that 
they  are  unmarried,  and  not  within  the  prohibited  degrees. 
The  clergyman  or  Registrar  should  also  be  empowered  to 
ask  for  answers,  on  oath  or  declaration,  to  questions  such 
as  the  following : —  [i .]  If  either  party  is  a  widow  or  widower, 
when  the  former  husband  or  wife  died  ?  [2.]  Whether  either 
party  is  in  any  and  what  manner  related  to  the  other  party, 
or  to  any  former  husband  or  wife  of  the  other  party  ? 
[3.]  When  the  residence  of  the  party  giving  the  notice  in 
the  parish  or  district  where  it  is  given  first  began ;  and,  if 
within  six  months  before  the  date  of  the  notice,  what 
was  previously  his  or  her  usual  place  of  abode  ?  [4.]  If 
either  party  is  a  minor,  alleging  consent  of  a  parent  or 
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guardian,  what  is  the  place  of  residence  and  address  of  such 
parent  or  guardian  ?  [5.]  If  both  parties  do  not  give 
notice  to  the  same  clergyman  or  Registrar,  to  whom  has  it 
been  given,  and  at  what  place  is  the  notice  of  the  other  party 
given  ?  Questions  of  this  sort  would  tend  most  effectually 
to  check  secret  and  improper  marriages. 

The  question  of  hours  is  but  a  minor  point,  and  might 
well  be  left  to  the  convenience  and  discretion  of  those  who 
perform  the  ceremony.  It  is  clear  that  the  hours  ought  to 
be  considerably  extended;  indeed,  there  does  not  seem 
much  good  ground  for  having  any  "  canonical  hours  "  what- 
ever, for  any  tendency  to  abuse  could  be  most  easily  and 
speedily  checked,  and  by  degrees  the  different  social  strata 
would  have  their  different  hours  of  marriage.  Mr. 
Blennerhassett,  we  find,  proposes  to  make  the  canonical 
period  from  8  a.m.  to  2  p.m.,  but  to  leave  it  optional  on  the 
part  of  a  clergyman  of  the  Church  of  England,  whether  he 
marry  or  not  after  the  hour  of  noon,  and  is  altogether  silent 
as  to  Nonconformists,  Roman  Catholics,  and  Registrars; 

IV.  Those  provisions  that  tend  to  reduce  to  a  minimum 
the  number  of  grounds  for  invalidating  marriage  we  welcome 
with  cordial  sympathy,  and  it  would  be  an  occasion  for 
\«rarm  congratulation  if  this  portion  of  the  Bill  were  soon  to 
become  law.  To  have  many  causes  or  reasons  for  nullity 
cannot  but  be  most  dangerous  to  the  well-ordering  of 
society,  and  mere  irregularities,  or  unintentional  omissions, 
or  even  wilful  transgression  of  some  prescribed  regulation, 
should  not  operate  to  effect  such  terrible  injury  as  is  visited 
upon  at  least  one  of  the  parties.  If  the  transgression  is  of 
a  criminal  nature,  let  the  criminal  law  intervene  and  award 
its  penalties,  but  let  us  not  try  to  undo  that  which  cannot 
be  undone.  It  is  the  woman  who  suffers  most  when  a 
decree  of  nullity  for  such  reasons  is  pronounced ;  her  life 
may  be  ruined  ;  without  a  doubt  a  great  injury  is  inflicted 
upon  her ;  all  that  she  holds  most  dear,  her  good  name,  is 
lost  to  her.     She,  probably,  is  innocent  of  any  wrong ;  as  a 
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fact,  she  usually  is,  and  the  horrible  suspicion  dawns  on  her 
only  when  it  is  too  late.  Let  us  not  have  the  reproach  cast 
in  our  teeth  that  we  make  the  laws  to  favour  our  sex 
and  oppress  the  weak ;  but  let  us  honestly  remove  all 
occasion  for  such  thrusts  as  these.  With  these  preliminary 
criticisms  we  will  proceed  to  set  out  the  provisions  of  Mr. 
Blennerhassett's  Bill  on  this  point.  "  From  and  after  the 
1st  day  of  January,  1881,*  no  marriage  [whether  in  any 
church  of  the  Church  of  England,  or  of  the  Church  of 
Ireland,  by  a  clergyman  in  Holy  Orders,  or  in  the  register 
office  in  the  presence  of  the  Registrar,  or  in  any  registered 
building  in  which  marriages  may  be  solemnized  without  the 
presence  of  the  Registrar  by  any  authorised  minister]  shall 
be  void  by  reason  only  of  any  defect  in  preliminaries,  or 
failure  [whether  wilful  or  otherwise]  to  comply  with  the 
provisions  of  this  or  any  other  Act  of  Parliament. 

"  Provided  only,  that  the  parties  shall  in  an  authorised 
building,  in  the  presence   of  an   authorised  person,   have 
declared  that  they  do   take  each   other  as  husband   and 
wife  respectively,  and  shall  have  subsequently  cohabited  as 
such.     Where  a  marriage  has  been  solemnized  by  an  un- 
authorised person,  the  marriage  shall,  unless  both  parties  to 
the  marriage  knew  he  was  unauthorised,  be  as  valid  as 
though  he  were  authorised.     Where  a  marriage  has  been 
solemnized  in  an  unauthorised  place,  such  marriage  shall, 
unless  both  parties  to  the  marriage  knew  such  place  was 
unauthorised,    be  as  valid   as    though    such    place   were 
authorised." 
We  would  here  point  out,  as  a  rider  to  our  previous 
arks,  that  where  the  woman  equally  with  the  man  is 
re  that  she  is  perpetrating  a  fraud,  and  is  taking  part 
.  false   and  fictitious  ceremony,   she  is  undeserving  of 
pathy,  and  puts  herself  outside  of  the  protection  of  the 
although  she  may  have  acted  upon  the  ceremony  and 
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lived  with  the  man  as  his  wife.  There  may  have  been  no 
real  consent  of  the  parties,  and  they  may  have  been  actuated 
by  fraudulent  and  wicked  motives ;  and  the  law,  though  it 
should  not  be  the  means  of  inflicting  wrong,  must  not  be 
tampered  with  and  broken  with  impunity. 

There  are  many  other  points  of  detail  in  this  Bill  which 
might  be  advantageously  discussed,  but  they  are  beside  the 
three  chief  points  of  reform,  and  would  not  serve  our  pur- 
pose of  bringing  most  prominently  before  the  notice  of  the 
community  the  essentials  of  the  proposed  change. 

The  cardinal  principles  to  be  kept  in  view  are  three. 
There  must  be  one  uniform  method  of  contracting  the 
marriage,  common  alike  to  Churchmen,  Roman  Catholics, 
and  Dissenters.  The  cost  of  this  method  must  be  rendered 
cheaper  than  it  now  is;  all  irritating  and  needless  notoriety 
should  be  disused,  but  there  should  be  enough  to  check 
fraud,  secrecy,  and  hurtful  imprudence.  These  marriage 
preliminaries  should  be  a  source  of  protection  to  all  parties, 
and  when  satisfied,  the  contracting  parties  should  not  be 
tied  down  to  one  particular  parish  or  district,  but  be  per- 
mitted to  choose  their  own  place  and  time  where  they  may 
become  man  and  wife.  Lastly,  a  sensible  view  should  be 
taken  of  the  marriage-contract,  and  the  rights  of  marriage 
be  established  betyveen  those  who  have  expressed  their  con- 
sent to  enter  the  state  of  matrimony,  but  who,  through  some 
inadvertence,  or  ignorance  of  one  of  the  parties,  have  not 
conformed  to  all  the  legal  requirements  though  they  have  ful- 
filled those  necessary  for  the  safety  and  well-being  of  society. 

Mr.  Blennerhassett's  Bill  aims  at  some*  if  not  at  all,  of 
these  objects,  and  while  criticising  where  we  thought  right, 
we  gladly  welcome  it  as  promising  to  be  of  further  good ; 
and  if  the  knight  for  the  shire  of  Kerry  wins  but  a  partial 
victory,  he  will  have  still  done  leal  service  in  a  good  cause. 

W.   P.   EVERSLEY. 

*  

[Since  our  Article  went  to  Press  we  have  received  a  communication  from 
Mr.  Blennerhassett,  in  which  he  Idndly  informs  us  that  the  Draft  of  his  pro- 
posed Bill,  which  we  have  cited,  is  the  only  form  in  which  it  as  yet  exists. 
The  Bill  itself  will  shortly  be  in  print.] 
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Companies  Aot,  1862— Petition  to  restrain  Diligence. 

Held^  that  a  winding-up  of  a  company  being  voluntary^  a  peti- 
tion by  the  liquidators  to  restrain  the  diligence  of  a  creditor 
fell  to  be  refused.    7  June,  1878.     Clark  v.  Wilson^  5  S.C,  867. 

Bailway— Carriage  of  Passengers— Betum  Ticket— Bepa- 

ration. 

Held,  that  where  a  passenger  who  held  a  return-ticket  seated 
himself  in  a  carriage  of  a  mail-train,  which,  by  the  published 
bye-laws,  was  not  available  for  that  ticket,  the  servants  were 
justified  in  forcibly  removing  him,  and  an  action  for  assault  dis- 
missed. Per  Lord  Ormidale  :  "  The  pursuer  had  a  ticket,  but 
SIS  it  was  one  which  did  not  entitle  him  to  a  seat  in  the  carriage 
from  which  he  was  removed,  he  was  justifiably  treated  as  if  he 
had  no  ticket  at  all.*'  Per  Lord  Giflford  :  "  Every  one  who  buys 
a  return-ticket,  or  indeed  any  kind  of  ticket,  is  bound  to  satisfy 
himself  of  the  conditions  on  which  it  is  issued.  The  railway 
company  cannot  print  all  these  conditions  on  the  ticket  itself ; 
that  would  make  each  ticket  a  little  volume."  Per  Lord  Jus- 
tice Clerk  (Lord  Moncreiflf) :  **  The  railway  authorities  are  under 
no  obligation  to  give  return-tickets  at  all ;  and  as  they  do  so  as 
a  mercantile  speculation  to  attract  traffic,  they  may  annex  to 
these  tickets  what  conditions  they  please.'*  Numerous  English 
decisions  were  quoted  on  both  sides.  8  June,  1878.  Highland 
Railway  Company  v.  Sir  Robert  Menzies,  Bart,,  5  S.C,  887. 

Ship— Collision— Board  of  Trade  Befi^^ations. 

Held,  that  in  counter  actions  of  damages  against  the  owners 
of  vessels  colliding,  one  of  the  owners  who  had  not  been  bred  to 
the  sea  was  entitled  to  the  benefit  of  the  limited  liability  pro- 
vided by  the  Shipping  Act,  1862,  though  informed  that  his  ship 
was  aground,  and  had  gone  to  the  vessel  before  the  collision 
to  make  arrangements.  15  June,  1878.  Kidstou  and  others  v. 
Mc Arthur,  5  S.C,  936. 

Friendly  Society— Jurisdiction. 

Held,  that  an  old  Friendly  Society  whose  members  were  re- 
duced to  one,  with  some  annuitants,  could  not  sue  to  have  the 
funds  divided  amongst  themselves,  and  that  the  Court  had  no 
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jurisdiction  to  direct  how  the  funds  should  be  applied.  Per 
Lord  President :  "  The  conclusion  is  that  this  is  an  insoluble 
difl5culty,  so  far  as  this  Court  is  concerned,  and  unless  the  Le- 
gislature steps  in  the  money  must  remain  where  it  is.'*  The 
chief  authority  was  that  of  Lord  Cottenham  in  Bain  v.  Black. 
19  June,  1878.     Mitchell  v.  Burness^  5  S.C,  954. 

Bailway  Act,  1845— Notice  to  Owner  and  Feuar. 

A  feuar  having  built  a  house  bounded  by  a  street  which  would 
pass  through  the  ground  taken  for  the  line,  the  feuar  applied 
for  an  interdict  against  the  formation  of  the  line.  Notice  had 
been  given  to  the  proprietor,  but  not  to  the  feuar.  Held,  that 
as  no  portion  of  the  feuar *s  land  was  taken,  he  required  no 
notice,  but  that  the  remedy  was  for  damages  on  account  of  his 
land  being  **  injuriously  aflfected  by  the  construction,"  under  the 
6th  Section  of  the  Act,  1845.  21  June,  1878,  Don  v.  North 
British  Railway  Company ,  5  S.C.j  972. 

Lien— Warrant  to  Sell. 

Held,  that  where  the  subject  of  a  lien  (maize)  would  become 
valueless,  or  greatly  deteriorated,  it  is  competent  to  grant  war- 
rant to  sell  the  article,  notwithstanding  objections  by  the  holder 
of  the  lien,  under  reservation  of  the  same  preference  over  the 
price  as  existed  before  conversion  into  money.  22  June,  1878. 
Parker  v.  Brown  S»  Company,  5  S.C,  979. 

Bailway  and  Canal  Traffic  Aot,  1878— Jurisdiction. 

Held,  that  the  Court  of  Session  had  jurisdiction  to  entertain 
the  question  whether  the  Railway  Commissioners  exceeded  their 
powers,  notwithstanding  the  limitation  of  review  in  Section  26. 
Per  Lord  President :  "  If  the  Railway  Commissioners  have  ex- 
ceeded their  statutory  power,  this  Court  must  have  jurisdiction 
to  set  aside  their  order  ;  and  this  is  not  a  process  of  review,  but^ 
on  the  contrary,  an  action  challenging  the  jurisdiction  of  the 
Commissioners  who  pronounced  the  order.'*  28  June,  1878. 
Caledonian  Railway  Company  v.  Greenock  S»  Wemyss  Bay  Railway 
Company,  5  S.C,  995. 

Arrestment  to  found  Jurisdiction  to  the  Scotch  Courts. 

Held,  that  an  arrestment  of  9s.  3d.,  a  balance  on  a  bank 
account  due  to  a  person  domiciled  in  Australia,  was  sufficient 
to  found  jurisdiction  against  him  in  the  Courts  of  Scotland. 
29  June,  1878,    Ross  v.  Ross,  5  S.C,  1,013. 
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Merchant  Shipping  Act,  1854. 

Held  (Lord  Shand  dissenting),  that  a  petition  under  Section 
65,  by  a  part  owner  of  a  vessel  to  have  the  other  part  owner 
restrained  from  selling,  &c.,  his  joint  share  for  a  limited  time, 
was  not  competent,  as  that  section  only  applied  to  prevent  a  sale 
by  the  Court  under  Sections  62,  63,  and  64.  Per  Lord  Presi- 
dent :  **  In  the  present  case  the  ordinary  remedy  of  interdict  is 
open  to  the  petitioner  if  he  has  any  legal  right  to  prevent  the 
sale,  and  the  extraordinary  remedy  provided  by  the  65th  Section 
is  quite  unnecessary."  Per  Lord  Shand :  •*  Section  65  applies 
to  a  large  class  of  cases  in  which  persons  can  qualify  a  direct 
interest  in  a  ship,  and  is  not  limited  in  its  operation.  The  peti- 
tioner is  an  interested  person  within  the  meaning  of  the  Act, 
and  therefore  the  application  is  competent.**  5  July,  1878. 
McPhail  V.  Hamilton^  5  S.C,  1,017. 

Bailway— Aooess. 

On  a  compulsory  sale,  a  railway  claimed  a  right  of  access 
Held  (Lord  Ormidale  dissenting),  that  the  sale  being  compulsory 
did  not  carry  the  right  of  a  certain  access,  as  such  could 
be  obtained  through  the  company's  own  property.  Several 
English  decisions  were  cited.  10  July,  1878.  McLaren  v.  City 
of  Glasgow  Union  Railway  ^  5  S.C,  1,042. 

Beparation— Bailway— Bule  to  Sue. 

A  passenger  purchased  in  Scotland  a  ticket  for  London.  The 
train  ran  over  two  English  lines.  The  three  companies  had 
joint-stock  trains.  In  an  action  by  a  father  for  damages  and  sola- 
tium against  the  Scotch  company  because  of  the  death  of  his 
son,  killed  on  one  of  the  English  lines  by  an  accident :  Held 
(Lord  Ormidale,  dissenting),  that  the  Sfcotch  Company  were 
liable  and  that  damages  and  solatium  were  due  to  the  father. 
Per  Lord  Justice  Clerk  :  "  There  is  no  place  of  performance. 
The  execution  of  the  contract  was  to  be  completed  in  London , 
but  the  contract  was  to  be  executed  during  the  whole  course  of 
the  journey.  The  law  of  one  place  was  not  considered  more 
than  another.  The  lex  loci  delicti  cannot  rule  this  question.  The 
law  of  the  place  where  the  breach  of  the  contract  occurred  can- 
not determine  the  consequences  of  the  breach  of  it  because  such 
cannot  be  assumed  to  have  been  the  intention  of  the  parties  to  it. 
It  is  said  that  the  father  was  not  a  party  to  the  contract,  and 
could  not  sue  either  for  implement  or  breach,  and  that  is  quite 
true,  but  this  is  not  action  of  that  nature.     It  is  an  action  for  a 
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wrong  done  to  the  father  by  reason  of  a  fault  committed 
by  the  defenders  in  the  course  of  the  execution  of  a  contract 
with  the  son.  If  that  fault  and  its  consequences  give  rise  to  an 
action  by  the  father,  it  must  needs  be  the  fault  of  the  defenders, 
and  they  are  responsible  for  it.**  Per  Lord  Ormidale  :  "  That 
the  defenders  would  be  liable  under  the  contract  in  any  ques- 
tion with  the  pursuer's  son  had  he,  in  place  of  being  killed,  been 
merely  injured,  is,  I  think,  free  from  doubt,  and,  indeed,  is  not 
disputed.  The  pursuer  does  not  sue  as  executor  or  in  any  other 
way  representing  his  son.  He  was  exclusively  in  his  own  right, 
and  if  so,  it  is  difficult  to  see  how  his  action  can  be  on  the  basis 
of  contract.**  Many  English  cases  were  cited.  12  July,  1878. 
Horn  V.  North  British  Railway  Company,  5  S.C.,  1,055. 

Husband  and  Wife— Separation  and  Aliments. 

Heldy  that  where  a  wife  had  instituted  an  action  of  separation 
on  the  ground  of  cruelty,  but  did  not  proceed  with  it  and  returned 
to  her  husband's  house,  she  was  not  precluded  by  the  fact  of  re- 
conciliation from  proving  acts  of  cruelty  prior  to  her  return,  dis- 
tinguished from  condonation  in  an  action  of  divorce  for  adultery, 
and  observed  that  in  an  action  of  separation  the  issue  is  whether 
the  wife  has  such  reasonable  ground  for  apprehension  of  vio- 
lence as  to  make  it  advisable  that  she  should  not  be  forced  to 
return  to  her  husband.  Per  Lord  President :  "  It  is  quite  settled 
that  personal  violence  is  enough.  It  is  quite  settled  that  some- 
thing short  of  personal  violence  is  enough.  But  the  Court 
occasionally,  as  we  have  been  taught  by  the  highest  authority, 
allows  feeling  to  get  the  better  of  judgment  in  deciding  at  what 
point  short  of  personal  violence  maltreatment  will  justify  a  de- 
cree of  separation.  When  an  act  of  adultery  has  been  condoned 
it  is  wiped  out  and  can  never  be  referred  to  again,  just  as  if  it 
had  never  taken  place  ;  but  it  is  not  so  in  an  action  of  separa- 
tion on  the  ground  of  violence.  When  a  wife  comes  into  Court 
to  complain  that  she  cannot  live  with  her  husband  because  of 
acts  of  violence  to  her,  and  a  course  of  conduct  that  has  placed 
her  life  and  health  in  danger,  she  thereby  opens  up  an  inquiry 
into  the  whole  history  of  their  married  life.*'  19  July,  1878. 
Graham  v.  Graham,  5  S.C,  1,093. 

Exchequer— Proof— Costs. 

In  an  excise  prosecution  under  the  23  &  24  Vict.,  c.  118, 
the  Justices  took  evidence,  recorded,  by  request  of  parties,  in 
shorthand,  and  defenders  were  convicted.    On  an  appeal  to 
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Quarter  Sessions,  under  7  and  8  Geo.  4,  c.  53,  s.  84,  the  same 
witnesses  were  sworn  and  the  notes  of  evidence  were  read  over 
to  them,  to  which  they  adhered.  The  prosecutors  asked  a  case 
on  this  point.  The  Court  Held^  that  the  procedure  was  not  in 
accordance  with  the  statute,  but  that  the  witnesses  ought  to 
have  been  re-examined  before  the  Quarter  Sessions,  but  costs 
could  not  be  given  against  the  Crown.  Per  Lord  President : 
"  If  the  original  Court,  according  to  the  common  law  rule,  takes 
down  the  evidence  in  writing,  and  the  written  depositions  of  the 
witnesses  are  then  transmitted  to  the  Court  of  Appeal,  then  it  is 
quite  certain  that  the  very  same  statements  of  the  very  same 
witnesses  will  be  considered  by  both  Courts.  But  when  the 
Statute  provides  that  that  shall  not  be  done  —for  that  is  implied 
in  the  clause  of  the  Statute — but  that  in  place  of  that  the  wit- 
nesses themselves  shall  be  brought  up  to  the  Court  of  Appeal 
and  then  put  on  oath  and  re-examined,  it  obviously  contem- 
plates something  entirely  different  from  the  Common  Law.  It 
appears  to  me  to  contemplate  this,  that  it  is  desirable  that  the 
witnesses  shall  be  re-examined,  because  they  may  be  better 
examined  the  second  time  than  they  were  the  first — probably 
subjected  to  an  examination  by  persons  of  more  legal  skill  and 
experience,  and,  therefore,  likely  to  give  a  fuller  and  more  satis- 
factory account  of  the  matter  of  fact  that  they  are  brought  to 
speak  to.**  On  the  question  of  costs  the  Court  held  that  the 
justices  was  not  a  civil  court  in  the  sense  of  the  Act  19  and  20 
Vict.,  c.  56,  s.  24,  and  therefore  costs  could  not  be  given  against 
the  Crown.  English  cases  were  cited.  19  July,  1878.  Wilson 
v.  Mcintosh  and  Others,  5  S.C,  1,097. 

Partnerahip— Latent  Partner. 

B.  and  C.  were  cautioners  in  a  caish  account  for  A.,  who  car- 
ried on  business  in  his  own  name.  A.  became  bankrupt,  and 
was  discharged,  but  B.  and  C.  remained  liable  to  the  bank  for 
the  balance  due  on  the  cash  credit.  B.  and  C.  and  two  others 
opened  another  cash  credit  with  another  bank  in  name  of  C, 
under  an  arrangement  with  A.  to  carry  on  business  under  the 
firm  of  A.  and  Co.,  C.  supplying  him  with  money  from  the  cash 
account,  and  the  arrangement  to  continue  until  both  the  credits 
were  repaid.  A.  was  paid  a  weekly  wage.  A.  and  Co.  were 
sequestrated  and  a  creditor  sued  B.  and  C.  as  latent  partners. 
Hddf  that  the  arrangement  was  merely  in  security,  and  B.  and  C. 
were  in  no  sense  partners.  Many  English  decisions  cited. 
20  July,  1878.    Stott  v.  Fender  <S»  Crombie,  5  B.C.,  1,104. 
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Property— Bestriotion  on  Buildings. 

Feuars  of  building  stences  were  bound  to  erect  houses  of  not 
more  than  two  square  stories  in  height,  with  sunk  stories,  with 
the  exception  of  the  two  centre  houses,  or  one  house  at  each  end, 
iK^hich  might  be  raised  to  three  square  stories.  The  two  end 
houses  were  built  with  three  stories,  and  other  deviations  were 
made  on  the  original  plan.  The  proprietor  of  one  of  the  centre 
houses  proposed  to  add  an  additional  story.  The  owner  of  one 
of  the  comer  houses  objected.  Held,  that  acquiescence  in  cer- 
tain deviations  could  not  be  held  as  acquiescence  in  the  entire 
abolition  of  the  restrictions,  and  that  the  owner  of  the  centre 
house  was  not  entitled  to  add  an  additional  story  in  contraven- 
tion thereof.  Per  Lord  GiflPord  :  •*  If  I  find  a  lawful  restriction 
effectually  imposed  by  the  contract  of  the  parties  or  of  their 
predecessors  in  the  subjects,  I  am  bound  to  give  effect  to  such 
restrictions,  though  they  may  appear  to  be  harsh  or  unreason- 
able, unless  there  exist  legal  grounds  upon  which  I  can  hold  that 
the  restrictions  have  been  relaxed  or  departed  from.'*  20  July, 
1878.     Stewart  v.  Bunten,  5  S.C,  1,108. 


American  Case. 

We  draw  the  attention  of  our  readers  to  an  important  judg- 
ment of  the  Supreme  Court  of  the  United  States,  delivered  by 
Justice  Harlan  in  Kirtland  (plaintiff  in  error)  v.  Hotckkiss,  because 
we  believe  it  to  be  of  wider  application  than  might  at  first  sight 
appear.  The  case  is  reported  in  the  Chicago  Legal  News  for 
November  29th,  1879,  from  which  we  reprint  it ;  and  the  judg- 
ment is  editorially  commented  upon,  in  a  favourable  sense,  from 
the  special  point  of  view  of  the  question  of  State  rights  versus 
Federal  rights,  which  is  once  more,  though  happily  only  in  a 
peaceful  manner,  arousing  a  conflict  of  opinion  within  the 
Union.  With  this  particular  aspect  of  the  decision  of  the 
Court  we  are  not  here  concerned;  but  what  strikes  us  very 
forcibly  is,  that  the  judgment  applies  quite  as  much  to  the 
large  number  of  British  subjects,  still  remaining  such,  who  are 
commorant  in  the  United  States.  For  if  a  debt,  held  by  a 
citizen  of  the  State  of  Connecticut,  and  secured  by  mortgage 
upon  real  estate  in  Dlinois,  be  deemed  property  situate  at  the 
domicile  of  the  creditor,  **  for  the  purpose  of  taxation,  if  not  for 
all  purposes,**  this  judgment  must  affect  the  debts,  so  secured  in 
any  State  oiihe  Union,  of  British  subjects  within  those  limits. 
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And  the  question  here  decided  arose  in  a  shape  extremely 
likely  to  be  frequently  recurring  in  the  course  of  mercantile, 
manufacturing,  or  farming  transactions.  The  bonds  taxed 
were  issued  as  loans  for  money.  They  were  not  in  themselves 
money  invested  in  mercantile  business,  otherwise  they  would 
have  been  expressly  exempted  under  the  Connecticut  Statute. 
But  there  can  be  no  doubt  that  loans  of  a  similar  kind  must 
often  be  sought  after  in  the  course  of  a  business  life,  and  the 
judgment,  it  appears  to  us,  must,  on  Justice  Harlan*s  con- 
struction of  the  extent  of  State  powers,  have  had  an  equal 
application  if  the  plaintiff  in  error  had  been  a  British  subject. 
From  the  point  of  view  of  the  extent  and  nature  of  Sovereignty, 
the  question  is  an  interesting  one  in  the  domains  of  Jurispru- 
dence and  International  Law.  It  is  also,  we  believe,  a  far- 
reaching  question  of  practical  law. 

Power  of   State  to    Tax— Debt   Secured   by  Mortgage  in 

Foreign   State. 

Supreme  Court  of  the  United  States. — No.  23. — October  Term, 
1879. — Opinion  Filed  November  17,  1879. 

Charles  W.  Kirtland,  Plaintiff  in  Error,  r.  L.  L.  Hotchkiss. — In 
Error  to  the  Supreme  Court  of  Errors,  Litchfield  County,  State  of 
Connecticut. 

"  I.  Unless  restrained  by  provisions  of  the  Federal  Constitution,  the 
power  of  the  State  as  to  the  mode,  form  and  extent  of  taxation  is 
unlimited,  where  the  subjects  to  which  it  applies  are  within  her 
jurisdiction.  This  provision  is  fundamental  and  vital  in  the  relations 
which,  under  the  Constitution  of  the  United  States,  exist  between  the 
Federal  and  State  governments. 

**  So  long  as  the  State,  by  its  system  of  taxation,  does  not  entrench 
upon  the  legitimate  authority  of  the  Union,  or  violate  any  right 
recognized  or  secured  to  the  citizen  by  the  Federal  Constitution,  the 
Supreme  Court  of  the  United  States,  as  between  the  citizen  and  his 
State,  can  afford  no  relief  against  State  taxation,  however  unjust, 
oppressive,  or  onerous. 

*'  2.  A  debt  held  by  a  resident  of  Connecticut  upon  a  resident  of 
Illinois — the  debt  evidenced  by  bond  and  secured  by  mortgage  u|x>n 
real  estate  in  the  latter  State — is  property  in  the  hands  of  the  creditor, 
and  for  purposes  of  taxation,  if  not  for  all  purposes,  is  to  be  deemed 
situated  at  the  domicile  of  the  creditor,  and  subject  there,  if  the  State 
so  declares,  to  taxation  for  State  purposes. 

"  3.  Whether  a  State  shall  measure  the  contribution  which  persons, 
resident  within  its  jurisdiction,  shall  make  by  way  of  taxes  in  return 
for  the  protection  it  affords  them,  by  the  value  of  the  credits,  choses 
in  action,  bonds  or  stocks  which  they  may  own  (other  than  such  as 
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are  exempted  or  protected  from  taxation  under  the  Constitution  and 
laws  of  the  United  States)  is  a  matter  which  concerns  only  the  people 
of  that  State,  and  with  which  the  Federal  government  cannot  rightfully 
interfere/* 

"  Harlan,  J. — We  will  not  follow  the  interesting  argument  of 
counsel  by  entering  upon  an  extended  discussion  of  the  principles 
upon  which  the  power  of  taxation  rests  under  our  system  of 
constitutional  government.  Nor  is  it  at  all  necessary  that  we 
should  now  attempt  to  state  all  the  limitations  which  exist  upon 
the  exercise  of  that  power,  whether  such  limitations  arise  from 
the  essential  principles  of  free  government  or  from  express  con- 
stitutional provisions.  We  restrict  our  remarks  to  a  single 
question,  the  precise  import  of  which  will  appear  from  a  brief 
statement  of  the  more  important  facts  of  this  case. 

**  The  plaintiflf  in  error,  a  citizen  of  Connecticut,  instituted 
this  action  for  the  purpose  of  restraining  the  enforcement  of 
certain  tax- warrants  levied  upon  his  real  estate  in  the  town  in 
which  he  resided,  in  satisfaction  of  certain  State  taxes,  assessed 
against  him  for  the  years  1869  and  1870.  The  assessment  was 
by  reason  of  his  ownership  during  those  years,  of  certain  bonds, 
executed  in  Chicago,  and  made  payable  to  him,  his  executors, 
administrators,  or  assigns  in  that  city,  at  such  place  as  he  or 
they  should,  by  writing,  appoint,  and  in  default  of  such  appoint- 
ment, at  the  Manufacturers*  National  Bank  of  Chicago.  Each 
bond  declared  that  *  it  is  made  under,  and  is,  in  all  respects,  to 
be  construed  by  the  laws  of  Illinois,  and  is  given  for  an  actudl 
loan  of  money,  made  at  the  City  of  Chicago,  by  the  said  Charles 
W.  Kirtland  to  the  said  Edmund  A.  Cummings,  on  the  day  of 
the  date  hereof.*  They  were  all  secured  by  deeds  of  trust 
executed  by  the  obligor  to  one  Perkins,  of  that  city,  upon  real 
estate  there  situated,  the  trustee  having  power,  by  the  terms  of 
the  deed,  to  sell  and  convey  the  property  and  apply  the  proceeds 
in  payment  of  the  loan,  in  case  of  default  on  the  part  of  the 
obligor  to  perform  the  stipulations  of  the  bond. 

"The  Statute  of  Connecticut,  under  which  the  assessment  was 
made,  declares,  among  other  things,  that  personal  property  in 
that  State  *  or  elsewhere,*  should  be  deemed  for  purposes  of 
taxation  to  include  all  moneys,  credits,  choses  in  action,  bonds, 
notes,  stocks  (except  United  States  stocks),  chattels  or  effects, 
or  any  interest  thereon ;  and  that  such  personal  property,  or 
interest  thereon,  being  the  property  of  any  person  resident  in 
the  State,  should  be  valued  and  assessed  at  its  just  and  true 
value,  in  the  tax-list  of  the  town  where  the  owner  resides.    The 
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Statute  expressly  exempts  from  its  operation,  money  or  property 
actually  invested  in  the  business  of  merchandising  or  manu- 
facturing when  located  out  of  the  State :  Conn.  Revision  of 
1866,  p.  709,  title  64,  chap,  i,  sec.  8. 

"  The  highest  court  of  the  State  held  that  the  assessments 
complained  of  were  in  conformity  to  the  State  law,  and  that 
the  law  itself  did  not  infringe  any  constitutional  right  of  the 
plaintiff. 

**  This  writ  of  error  is  prosecuted  upon  the  ground,  as  asserted 
by  the  plaintiff,  that  the  Statute  of  Connecticut,  thus  interpreted 
and  sustained  by  its  highest  court,  is  repugnant  to  the  Consti- 
tution  of  the  United  States. 

"  In  McCulloch  v.  State  of  Maryland,  4  Wheaton,  428,  this 
court  considered  very  fully  the  nature  and  extent  of  the  original 
right  of  taxation  which  remained  with  the  States  after  the 
adoption  of  the  Federal  Constitution.  It  was  there  said  *  that 
the  power  of  taxing  the  people  and  their  property  is  essential 
to  the  very  existence  of  government,  and  may  be  legitimately 
exercised  on  the  objects  to  which  it  is  applicable  to  the  utmost 
extent  to  which  the  government  may  choose  to  carry  it.' 
Tracing  the  right  of  taxation  to  the  source  from  which  it  was 
derived,  it  was  further  said :  *  It  is  obvious  that  it  is  an  incident 
of  sovereignty,  and  is  co-extensive  with  that  to  which  it  is  an 
incident.  All  subjects  over  which  the  sovereign  power  of  a 
State  extends,  are  objects  of  taxation ;  but  those  over  which  it 
does  not  extend  are — upon  the  soundest  principles — exempt 
from  taxation.* 

"  *  This  vital  power,*  said  this  court,  in  Providence  Bank 
V,  Billings,  4  Pet.,  563,  *  may  be  abused ;  but  the  Constitution  of 
the  Urfited  States  was  not  intended  to  furnish  the  corrective 
or  every  abuse  of  power  which  may  be  committed  by  the 
State  governments.  The  interest,  wisdom,  and  justice  of  the 
representative  body,  and  its  relations  with  its  constituents, 
furnish  the  only  security,  when  there  is  no  express  contract, 
against  unjust  and  excessive  taxation,  as  well  as  against 
unwise  legislation.* 

**  In  St.  Louis  V.  Ferry  Company,  11  Wall.,  422,  and  in  State 
Tax  on  Foreign-held  Bonds,  15  Wall.,  319,  the  language  of  the 
Court  was  equally  emphatic. 

*'  In  the  last-named  case  we  said  that,  '  unless  restrained  by 
provisions  of  the  Federal  Constitution,  the  power  of  the  State 
as  to  the  mode,  form,  and  extent  of  taxation  is  unlimited,  where 
the  subjects  to  which  it  applies  are  within  her  jurisdiction/ 
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"  We  perceive  no  reason  to  modify  the  principles  announced 
in  these  cases  or  to  question  their  soundness.  They  are  funda- 
mental and  vital  in  the  relations  which,  under  the  Constitution 
of  the  United  States,  exist  between  the  Federal  and  State 
Governments.  Upon  their  strict  observance  depends,  in  no 
small  degree,  the  harmonious  working  of  our  complex  system 
of  Government,  Federal  and  State.  It  may,  therefore,  be 
regarded  as  the  established  doctrine  of  this  court,  that  so  long 
as  the  State,  by  its  system  of  taxation,  does  not  entrench  upon 
the  legitimate  authority  of  the  Union,  or  violate  any  right 
recognized  or  secured  to  the  citizen  by  the  Constitution  of  the 
United  States,  this  court,  as  between  the  citizen  and  his  State, 
can  afford  no  relief  against  State  taxation,  however  unjust, 
oppressive  or  onerous. 

••  Plainly,  therefore,  our  only  duty  is  to  inquire  whether  the 
Federal  Constitution  prohibits  a  State  from  taxing,  in  the  hands 
of  one  of  its  resident  citizens,  a  debt  held  by  that  citizen  upon 
a  resident  of  another  State,  such  debt  being  evidenced  by  the 
bond  of  the  debtor,  and  the  payment  of  the  debt  or  bond 
secured  by  deed  of  trust  or  mortgage  upon  real  estate  situated 
in  the  State  in  which  the  debtor  resides. 

•♦The  question  does  not  seem  to  us  to  be  very  difficult  of 
solution.  The  creditor,  it  is  conceded,  is  a  permanent  resident 
within  the  jurisdiction  of  the  State  imposing  the  tax.  The 
debt  which  he  holds  against  the  resident  of  Illinois  is  property 
in  his  hands:  15  Wall.,  320.  It  constitutes  a  portion  of  his 
wealth,  and  from  that  wealth  he  is  under  the  very  highest 
obligation,  in  common  with  his  fellow-citizens  of  the  same 
State,  to  contribute  for  the  support  of  the  Government  whose 
protection  he  enjoys. 

'*  The  debt  in  question,  although  a  species  of  intangible  pro- 
perty, may,  for  purposes  of  taxation,  if  not  for  all  purposes,  be 
regarded  as  situated  at  the  domicile  of  the  creditor.  It  is  none 
the  less  property  because  its  amount  and  maturity  are  set  forth 
in  a  bond.  That  bond  wherever  actually  held  or  deposited  is 
at  best  only  evidence  of  the  debt,  not  the  debt  itself.  The  bond 
may  be  destroyed,  but  the  debt — the  right  to  demand  the  repay- 
ment of  the  money  loaned,  with  the  stipulated  interest — remains. 
Nor  is  the  locality  of  the  debt,  for  the  purposes  of  taxation, 
affected  by  the  fact  that  it  is  secured  by  mortgage  upon  real 
estate  situated  in  Illinois.  The  mortgage  is  but  a  security  for 
the  debt,  and  as  held  by  this  court  in  15  Wall.,  323,  already 
cited,  the  right  of  the  creditor  *  to  proceed  against  the  property 
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mortgaged,  upon  a  given  contingency,  to  enforce  by  its  sale  the 
pa5rmeht  of  his  demand,  *  *  has  no  locality  independent 
of  the  party  in  whom  it  resides.  It  may  undoubtedly  be 
taxed  by  the  State  when  held  by  a  resident  therein,*  &c. 
— *Cooley  on  Taxation,'  15,  63,  184,  and  270.  The  debt 
in  question,  then,  having  its  situs  at  the  creditor's  resi- 
dence, and  constituting  a  portion  of  his  estate  there,  both 
he  and  the  debt  are,  for  purposes  of  taxation,  within  the 
jurisdiction  of  the  State.  It  is,  consequently  for  the  State  to 
determine,  consistently  with  its  own  fundamental  law,  whether 
such  property  owned  by  one  of  its  residents  shall  contribute,  by 
way  of  taxation,  to  maintain  its  government.  Its  discretion  in 
that  regard  is  beyond  the  power  of  the  Federal  government,  in 
any  of  its  departments,  to  supervise  or  control,  for  the  reason, 
too  obvious  to  require  argument  in  its  support,  that  such 
taxation  violates  no  provision  of  the  Federal  Constitution. 
Manifestly  it  does  not,  as  is  supposed  by  counsel,  interfere  in 
any  true  sense  with  the  exertion  by  Congress  of  the  power  to 
regulate  commerce  among  the  several  States :  8  How.,  80 ;  Cooley 
on  Taxation,  62.  Nor  does  it,  as  is  further  supposed,  abridge 
the  privileges  or  immunities  of  citizens  of  the  United  States,  or 
deprive  the  citizen  of  life,  liberty,  or  property  without  due 
process  of  law,  or  violate  the  constitutional  guaranty  that  the 
citizens  of  each  State  shall  be  entitled  to  all  privileges  of  citizens 
in  the  several  States. 

**  Whether  the  State  of  Connecticut  shall  measure  the  con- 
tribution which  persons  resident  within  its  jurisdiction  shall  make 
by  way  of  taxes  in  return  for  the  protection  it  affords  them,  by 
the  value  of  the  credits,  choses  in  action,  bonds,  or  stocks, 
which  they  may  own  (other  than  such  as  are  exempted  or  pro- 
tected from  taxation  under  the  Constitution  and  laws  of  the 
United  States),  is  a  matter  which  concerns  only  the  people  of 
that  State,  and  with  which  the  Federal  government  cannot 
rightfully  interfere. 

**  Judgment  afl&rmed." 
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(England,  Scotland,  and  Ireland.) 

Adams,  George  Christison,  Esq.,  S.S.C.  (Scot.).  Official 
Searcher  of  Records,  General  Register  House.  Admitted 
185 1.     Oct,  27. 

Allan,  Robert  Henry,  Esq.,  formerly  Solicitor,  Darlington, 
aged  78.     Oct.  28. 

Allison,  George,  Esq.,  Solicitor,  Darlington,  aged  80.  Ad- 
mitted 1820.    Nov.  12. 

Banks,  Peter  S.,  Esq.,  S.S.C.  (Scot.).  For  forty  years 
Clerk  to  the  present  Lord  Justice-General.  Appointed  Keeper 
of  the  Rolls,  Second  Division,  1858  ;  First  Division,  i86g. 
Admitted  1850. 

Barlow,  Peter,  Esq.,  M.A.,  Q.C.  (Irel.),  aged  82.  Called 
1827,     Oct.  29. 

Bettelev,  Samuel,  Esq.,  Solicitor,  aged  50.  Admitted  1851. 
Dec.  23. 

BoRRADAiLE,  Walter  Augustus,  of  Lincoln's  Inn,  Esq., 
Barrister-at-Law,  aged  33.     Called  1874.    ^^*  21. 

Bourne,  Henry  T.,  Esq.,  Solicitor,  late  of  Alford,  Lincoln- 
shire, aged  6y.     Nov.  29. 

Brewer,  John,  of  the  Middle  Temple,  Esq.,  Barrister-at-Law, 
aged  57.  Called  1849.  M.A.  and  B.C.L.,  Oxon.  J. P.  for 
Essex.     Oct.  18. 

Buckell,  William  Way,  Esq.,  Solicitor,  Newport,  Isle  of 
Wight,  aged  59.     Admitted  1842.     Oct,  21. 

Burke,  John  Hogan,  Esq.,  Solicitor  (Irel.),  aged  58.  Nov,  14. 

Burt,  Hon.  Sir  Archibald  Paull,  Kt.,  Chief  Justice  of  Western 
Australia,  aged  69.  Called,  Middle  Temple,  1845.  Formerly 
Attorney-General  and  Speaker  of  the  House  of  Assembly,  St. 
Christopher's,  and  Chancellor  of  the  Diocese  of  Antigua. 
Appointed  C.J.  of  Western  Australia,  1861.  Knighted,  1873. 
Nov.  21. 

Carleton,  Thomas,  Esq.,  Solicitor  (Irel.)  Admitted  1848. 
Dec,  9. 

Case,  John,  Esq.,  Solicitor,  Maidstone,  Clerk  to  the  Lieuten- 
ancy for  Kent,  aged  77.     Admitted  1825.    Nov.  5. 

Clanchy,  John  Daniel,  of  the  King's  Inns,  Esq.,  Barrister-at- 
Law,  aged  66.    Called  1838.    Oct.  26. 
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CosTELLo,  Edward  William,  of  the  King's  Inns,  Esq.,  Bar- 
rister-at- Law,  aged  62.  Called  1845.  Senior  Crown  Prosecutor 
for  Co.  Mayo.    Nov,  9. 

Cox,  Edward  William,  Serjeant-at-Law,  J. P.  and  D.L.  for 
Co.  Middlesex,  J. P.  for  Westminster,  aged  69.  Called,  Middle 
Temple,  1843.  Went  the  Western  Circuit.  Mr.  Serjeant 
Cox  was  author  of  "  Principles  of  Punishment,'*  and  other 
legal  and  philosophical  treatises.  He  was  founder  of  the  Law 
TimeSy  one  of  the  most  active  and  valued  of  our  hebdomadal 
contemporaries,  and  was  also  President  of  the  Psychological 
Society.  Recorder  ofHelstonand  Falmouth,  1857-68;  Ports- 
mouth, 1868;  Deputy- Assistant  Judge,  Middlesex  Sessions, 
1870;  M.P.  for  Taunton,  1868  ;  S.L.,  1868.  In  announcing  the 
news  of  the  learned  Serjeant's  death  to  the  First  Court  of  the 
Middlesex  Sessions, the  Assistant  Judge,  Mr.  Edlin,  Q.C.,  said: 
"  There  is  not  a  Magistrate  of  the  Bench,  not  a  member  of  the 
Bar,  not  a  man  who  knew  him,  who  would  not  share  in  the 
grief  we  all  feel.  .  .  .  We  all  know  that  as  a  Judge  he  was 
just,  humane,  and  painstaking,  and  his  kindness  of  heart  and 
amiable  disposition  endeared  him  to  every  one  of  us.*    Nov.  24. 

Daintrey,  Arthur,  Esq.,  Solicitor,  Petworth,  aged  75.  Ad- 
mitted 1834.    Dec.  I. 

Delane,  John  Thaddeus,  of  the  Middle  Temple,  Esq.,  Bar- 
rister-at-Law,  aged  62.  M.A.,  Magdalen  Hall,  Oxon.  Called 
1847.  From  1847  to  1877  Mr.  Delane  was,  to  use  his  own 
words,  "  the  man  who  worked  the  Times  J" 

Dewes,  Richard,  Esq.,  Solicitor,  Knaresborough,  aged  78, 
Admitted  1824.    Dec.  15. 

Dixon,  William  Jerrold,  of  the  Inner  Temple,  Esq.,  Barrister- 
at-Law,  aged  30.  Called  1870.  B.A.,  Trinity  Hall,  Camb. 
Son  of  William  Hepworth  Dixon,  Esq.,  the  well-known  writer, 
who  has  since  also  died.     Oct.  20. 

Dixon,  William  Hepworth,  of  the  Inner  Temple,  Esq.,  Bar- 
rister-at-Law,  aged  .58.  Called  1854.  For  several  years 
Editor  of  the  Athenaumt  and  otherwise  distinguished  as  an 
author. 

Donald,  John  Reed,  Esq.,  Solicitor,  Carlisle.    Admitted  1839. 

DoRAN,  Joseph  Henry,  Esq.,  Solicitor  (Irel.),  aged  74. 
Admitted  1827.    Dec.  16. 

DowNES,  Henry  August,  Esq.,  Solicitor,  of  Coleman  Street, 
E.C.,  aged  32.    Admitted  1870.    Nov.  13. 

Downing,  Eugene  Francis,  Esq.,  Solicitor  (Irel.),  aged  36. 
Admitted  i866.    Nov.  14. 
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Erle,  Rt,  Hon.  Sir  William,  formerly  Chief  Justice  of  the 
Court  of  Common  Pleas,  aged  86.  Born  Oct.  i,  1793  J  educated 
at  Winchester  and  New  College,  Oxford ;  B.C.L.,  1818,  and 
Fellow  until  1834,  when  he  married  the  eldest  daughter  of  the 
Rev.  Dr.  Williams,  Warden  of  New  College  and  Prebendary  of 
\Ai^inchester.  Called  to  the  Bar  by  the  Hon.  Society  of  the 
Inner  Temple,  1819  ;  K.C.  and  a  Bencher  of  his  Inn,  1834; 
Seijeant-at-Law,  1844;  elevated  to  the  Bench  of  the  Court  of 
Common  Pleas,  1845  ;  transferred  to  the  Queen's  Bench,  1846 ; 
Chief  Justice  of  the  Common  Pleas,  1859 ;  retired  Nov.,  1866 ; 
M.P.  (Liberal)  for  Oxford  city,  1837-1841  ;  Knighted,  1845 ; 
Privy  Coimcillor,  1859.    Jan.  28. 

Edwards,  Thomas  Kersey,  Esq.,  Solicitor,  aged  59.  Admitted 
1842.    Jan*  17. 

Fox,  Charles  Burton,  Esq.,  Solicitor,  Newport,  Monmouth- 
shire, Clerk  of  the  Peace  for  that  county,  aged  60.    Admitted 

1841.     JOH,  I. 

Gardiner,  James,  Esq.,  W.S.,  Sheriff-Substitute  of  Kintyre, 
aged  68.  Son  of  Rev.  Dr.  Gardiner,  Minister  of  Bothwell. 
Educated  at  the  Universities  of  Glasgow  and  Edinburgh. 
Admitted  1835.  Appointed  to  Sheriffship  1849.  **  As  a  Judge," 
says  the  Campbeltown  Courier^  **  he  possessed  the  confidence  of  all. 
His  decisions  were  seldom  appealed  from,  -and  still  seldomer 
reversed."    D4C.  6. 

Grain,  Frederick,  Esq.,  Solicitor,  Cambridge,  aged  52.  Ad- 
mitted 1848.    Nov,  22. 

Greenwood,  John  Beswicke,  of  Moor  House,  Dewsbury, 
Co.  York,  and  of  Lincoln's  Inn,  Esq.,  Barrister-at-Law,  aged 
83.  Called  1821.  M.A.,  Caius  Coll.,  Camb.  Police  Magis- 
trate at  Clerkenwell,  1837-47.  J.P.  and  D.L.  for  the  West 
Riding,  and  for  many  years  Chairman  of  Quarter  Sessions. 
Oct.g* 

Hamilton,  John,  Esq.,  Solicitor  (IreL),  aged  51.  Admitted 
1850.    Nov.  25. 

Heale,  Josiah,  of  Lincoln's  Inn,  Esq.,  Barrister-at-Law, 
aged  67.    Called  1839.    Nov.  16. 

Henniker,  Aldborough,  of  Gray's  Inn,  Esq.,  Q.C.,  and  a 
Bencher.    Called  1844.    Jan.  29. 

Holmes,  John  Dickenson,  Esq.,  Solicitor,  Barnard  Castle, 
Co.  Durham,  aged  60.     Admitted  1841.    Nov.  16. 

HoLTHAM,  Herbert  William,  Esq.,  Solicitor,  Brighton,  aged 
41.    Admitted  1859.    Jan.  17. 

Ingham,  James  Penrose,  of  the  Inner  Temple,  Esq.,  Barrister- 
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at-Law,  aged  40.  Called  1866.  B.A.,  Trin.  Coll.,  Cainb. 
Eldest  son  of  Sir  James  Taylor  Ingham,  Chief  Magistrate,  Bow 
Street  Police  Court.    Nov.  28. 

Jackson,  Albert  Francis,  of  Lincoln's  Inn,  Esq.,  Barrister-at- 
Law,  M.A.,  aged  64.     Called  1841.    Dec,  26. 

Jordan,  Charles  Bourke,  Esq.,  Solicitor  (Irel.)    Dec.  17. 

KiNGDON,  Thomas  Kingdon,  of  the  Inner  Temple,  Esq.,  Q.C., 
and  a  Bencher,  Recorder  of  Bristol,  aged  67.  Called  1848. 
M.A.,  Exeter  Coll.,  Oxon.    Dec.  2. 

KiNGHORN,  John,  of  I^incoln*s  Inn,  Esq.,  Q.C.  Called  1862. 
Dec. 

Lewis,  Charles  Vallancey,  Esq.,  Solicitor.  Admitted  1838. 
Oct.  25. 

Little,  George  Arthur  Knightley,  of  Newbold  Pacey  Hall, 
Warwickshire,  and  of  the  Inner  Temple,  Esq.,  Barrister-at-Law, 
aged  56.  B.A.,  Ball.  Coll.,  Oxon.  Assumed  the  surname  of 
**  Little  **  in  lieu  of  **  Howman  *•  on  inheriting  the  Newbold  estate. 
Nov.  26. 

Locke,  John,  of  the  Inner  Temple,  Esq.,  Q.C,  M.P.,  aged 
75.  M.A.,  Trin.  Coll.,  Camb.  Called  1833,  and  went  the  Home 
Circuit.  One  of  the  Common  Pleaders  of  the  City  of  London, 
1845-57;  Q.C.  1857;  Recorder  of  Brighton,  1861 ;  M.P. 
(Liberal)  forSouthwark  since  1857.  Author  of  Treatises  on  the 
Game  Laws  and  on  Foreign  Attachment.     Jan.  29. 

Macniffe,  Patrick,  Esq.,  Solicitor  (Irel.),  aged  65.  Ad- 
mitted 1864.    Nov.  27. 

Maidment,   James,   Esq.,    Advocate  at  the    Scottish    Bar. 

Called  1817.  Mr.  Maidment,  a  descendant  of  Olden  Bame- 
veldt,  had  become  the  father  of  the  Faculty  of  Advocates, 
on  the  death  of  Mr.  Oliver- Rutherfurd  of  Edgerston.  He 
was  a  distinguished  Peerage  lawyer,  had  published  Reports  on 
the  Cassilis,  Sutherland,  Spynie,  and  Glen  cairn  cases,  advo- 
cated the  claim  of  the  heir  of  line  to  the  ancient  Earldom  of 
Mar,  and  was  engaged  on  a  claim  to  the  Duffus  Peerage  at  the 
time  of  his  death.     Oct.  26. 

McMechan,  William,  of  the  King's  Inns,  Esq.,  Barrister-at- 
Law,  aged  72.     Called  1831.    Dec.  7. 

Metcalfe,  Joshua,  of  the  Middle  Temple,  Esq.,  Barrister-at- 
Law,  aged  64.     Called  1856.    Nov.  16. 

Moore,  William,  Esq.,  Solicitor,  Sunderland,  aged  54.  Ad- 
mitted 1845.     Nov.  24. 

Morgan,  Matthew  Wayne,  Esq.,  Solicitor,  of  Pont)rpridd, 
aged  38.     Admitted  1864.    Nov.  11. 
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Morgan,  Thomas,  Esq.,  Solicitor,  Cardigan,  aged  69.     Ad- 
mitted 1833.    Du.  28. 

MoRTLOcK,  Henry,  Esq.,  Solicitor,  Caxton,  Cambridgeshire, 
aged  66.     Admitted  1835.     Dec,  i. 

MvLNE,  James,   Esq.,   W.S.,   Edinburgh.      Admitted    1834. 
Dec.  3. 

Napier,  Mark,  Esq.,  Sheriff  of  Galloway  and  Dumfrieshire, 
aged  81.  Called  to  the  Scottish  Bar  1820.  Appointed  Sheriff 
1844.  Was  author  of  several  well-known  works  of  Scottish 
historical  biography,  **  Memoirs  of  John  Napier  of  Merchis- 
toun,"  "  Life  and  Times  of  Montrose,"  Memorials  of  John 
Graham,  of  Claverhouse,  Viscount  Dundee,  &c.    Nov.  23. 

0*DowD,  James  Klyne,  of  the  King's  Inns,  Esq.,  Barrister-at- 
Law,  aged  77.  Called  to  Irish  Bar  1832.  Was  for  twenty-five 
years  Solicitor  for  Merchant  Shipping,  and  Assistant-Solicitor  of 
Customs,  London,    Nov. 

Ogilvy,  David,  of  Lincoln's  Inn,  Esq.,  Barrister-at-Law,  aged 
66.     Called  1836.     Oct,  13. 

O'Reilly,  Robert  John,  of  the  King's  Inns,  Esq.,  Barrister-at- 
Law,  aged  66.     B.A.,  Trin.  Coll.,  Dublin.  Called  1836.  Dec,  18. 
Ornsby,  Henry  William,  Esq.,  Solicitor,  Darlington,  aged  64. 
Admitted  1838.     Oct.  17. 

Parry,  John  Humffreys,  Esq.,  Serjeant-at-Law,  and  a  Bencher 
oi  the  Middle  Temple,  aged  63.  Son  of  the  late  John  Humffreys 
Parry,  Esq.,  Q.C.  Called  to  the  Bar  by  the  Hon.  Society  of 
the  Middle  Temple,  1843,  and  went  the  Home  Circuit.  Re- 
ceived the  degree  of  the  coif,  1856.  The  late  Serjeant,  who  was 
an  advanced  Liberal  in  politics,  was  a  candidate  for  Norwich 
in  1847,  and  for  Finsbury  in  1857,  but  on  each  occasion  without 
success.     Jan,  9. 

Paynter,  William,  of  Lincoln's  Inn,  Esq.,  Barrister-at-Law, 
aged  79.  M.A.,  Trin.  Coll.,  Camb.  ;  J.P.  for  Middlesex  and 
Surrey,  and  D.L.  for  Middlesex.     Nov,  24. 

Pearse,  John,  Esq.,  Solicitor,  of  Hatherleigh,  Devon,  aged  61. 
Admitted  1842.    Nov,  11. 

Prideaux,  Henry,  Esq.,  Solicitor,  of  Plymouth,  aged  69. 
Admitted  1833.     Nov.  ir. 

Reed,  Peter,  Esq.,  Solicitor,  Kingston-upon-HuU,  aged  53. 
Admitted  1863.    Dec,  14. 

Reid,    Augustus    Henry,    Esq.,    Solicitor,    Wrexham,    and 
Registrar  of  the  County  Court,  aged  42.  Admitted  1861.  Dec,  3. 
Roberson,  Charles  James   Scholey,  Esq.,  Solicitor,  late  of 
Oxford,  aged  72,    Nov.  2. 
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Rodger,  J.  F.,  Esq.,  S.S.C.  (Scot.),  aged  56.  Had  frequently 
been  one  of  the  officers  of  the  Society  of  Solicitors  before  the 
Supreme  Courts.     Admitted  1868. 

Roebuck,  Rt.  Hon.  John  Arthur,  Q.C.,  M.P.,  Bencher, 
Inner  Temple,  aged  78.  Called  1831.  Joined  the  Northern 
Circuit.  M.P.  (Liberal)  for  Bath  1832-37,  and  1841-47;  for 
Sheffield  1849-68,  and  again  from  1874  ^i^^  ^is  death.  Was 
author  of  a  **  History  of  the  Whig  Ministry  of  1830,"  "  The 
Colonies  of  England,'*  &c.  Sworn  a  Privy  Councillor  1878. 
Born  at  Madras,  where  his  father  was  in  the  Civil  Service, 
Mr.  Roebuck  subsequently  spent  his  early  days  in  Canada. 
His  grandfather.  Dr.  Roebuck,  was  a  distinguished  physician 
at  Sheffield.    Nov,  30. 

RuDD,  Henry,  of  the  Inner  Temple,  Esq.,  Barrister-at-Law, 
aged  47.  M.A.  and  D.C.L.,  of  Corpus  Christi  Coll.,  Oxon. 
Jan.  15. 

Starke,  James,  Esq.,  of  Troqueer  Holm,  Advocate  at  the 
Scottish  Bar,  aged  81.  Called  1824.  Formerly  a  Judge  of  the 
Supreme  Court  in  Ceylon.    Nov.  8. 

Steggall,  Frederick  Charles,  Esq.,  Solicitor,  Town  Clerk  of 
Weymouth,  aged  71.     Admitted  1829.     Nov.  ^. 

Stephens,  Archibald  John,  of  Gray's  Inn,  Esq.,  Q.C.,  and  a 
Bencher,  LL.D,  F.R.S.,  aged  68.  Called  1832.  Chancellor  of 
the  Dioceses  of  St.  David's  and  Bangor,  and  Recorder  of  Win- 
chester. Dr.  Stephens,  who  was  a  distinguished  Advocate  in 
the  Ecclesiastical  Courts,  was  holding  consultations  up  to  the 
day  before  his  sudden  and  lamented  death,     ^an.  30. 

Stevens,  Charles,  Esq.,  Solicitor,  of  Chancery  Lane,  aged  66. 
Admitted  1839.    Dec.  27. 

Stewart,  W.  Scott,  Esq.,  S.S.C.  (Scot.).     Admitted  1849. 

Till,  George  John,  Esq.,  Solicitor,  Croydon,  aged  71.  Ad- 
mitted 1846.     Dec.  3. 

ToTTiE,  John  William,  of  Coniston  Hall,  Yorkshire,  and  of 
the  Middle  Temple,  Esq.,  Barrister-at-Law,  aged  68.  Called 
1850.     J. P.  for  West  Riding.     Jan.  14. 

TuRNBULL,  Adam,  Esq.,  S.S.C.  (Scot.).     Jfan.  15. 

Turner,  John,  Esq.,  Solicitor,  Carey  Street,  Lincohi's  Inn, 
aged  63.     Admitted  1846.     Nov.  28. 

Unthank,  John,  of  Lincoln's  Inn,  Esq.,  Barrister-at-Law,  late 
one  of  the  Masters  of  the  Q.B.  Division  of  the  High  Court. 
Called  1842.     M.A.,  Trin.  Coll.,  Camb.    Dec.  3. 

Washington,  Adam,  of  Lincoln's  Inn,  Esq.,  Barrister-at- 
Law,  aged  77.    Called  1826. 
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White,  George  Thomas,  formerly  oi  the  Inner  Temple,  Esq., 
Barrister-at-Law,  aged  83. 

Wilson,  William,  Esq.,  Solicitor  (Irel.),  aged  42.  Admitted 
i860.     M.P.  (Cons.)  for  Co.  Donegal,  1876.    Nov.  8. 

WooDBRiDGE,  Charles,  Esq.',  Solicitor,  Uxbridge,  aged  83. 
Admitted  1820.     Dec.  24. 


^rtarkrlg  Hates. 

We  have  been  favoured  with  an  opportunity  of  examining 
a  copy  of  the  new  **  Queen's  Regulations  and  Admiralty 
Instructions  **  issued  for  the  use  of  the  Royal  Navy  during 
the  course  of  last  year,  by  order  of  the  Commissioners  for 
executing  the  office  of  Lord  High  Admiral.  The  last 
edition  of  this  work  was  issued  in  1861,  and  a  cursory  com- 
parison of  the  two  editions  would  suffice  to  discover  much 
that  is  fresh  in  the  compilation  of  the  latter,  while  the  addition 
to  it  of  two  hundred  pages  clearly  evinces  the  fact  that  a 
considerable  amount  of  new  matter  has  been  interwoven  with 
the  older  text.  Section  435,  and  subsequent  sub-sections,  lay 
down  definite  and  exhaustive  instructions,  which  we  believe 
will  prove  of  great  utility  for  the  guidance  of  commanders-in- 
chief  and  other  senior  officers,  with  respect  to  the  course  to  be 
pursued  by  them  in  carrying  into  effect  the  provisions  of  that 
difficult  Statute,  the  Foreign  Enlistment  Act,  1870.  The 
application  of  modern  chemistry  to  naval  warfare  is  illustrated 
in  a  familiar  manner  by  the  introduction  of  the  now  well-known 
term  "  torpedo  "  for  the  first  time  into  Admiralty  Instructions, 
and  complete  regulations  are  laid  down  for  "torpedo  drills," 
"torpedo  gear,"  "torpedo  lieutenant,"  &c.  With  respect  to 
the  second  paragraph  of  Art.  368,  we  observe  that  it  is  framed 
in  language  of  prudence  and  discretion  such  as  may  appear 
to  some  to  be  hardly  consistent  with  the  power  and  rights  of 
this  country.  The  paragraph  declares  that  "  no  officer  of  Her 
Majesty  shall  in  any  case  search  any  foreign  ship  for  any  naval 
deserter,  whether  such  vessel  be  in  foreign  waters  or  elsewhere.'' 
The  construction  of  this  paragraph  would  therefore  seem  to 
declare  that  in  case  a  seaman  who  deserted  from  a  ship  of  war 
lying  in  Portsmouth  Harbour,  and  took  refuge  on  board  a 
German  merchantman  in  the  same  harbour,  the  English  naval 
officer,  being  governed  by  the  word  elsewhere^  would  be  absolutely 
debarred  (in  the  event  of  a  refusal  by  the  German  shipmaster  to 
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give  up  the  deserter)  from  searching  for  the  deserter  in  order  to 
remove  him  from  the  German  ship,  which,  although  at  anchor 
in  an  English  harbour,  would  appear  to  have  become  clothed 
with  a  species  of  extra-territoriality,  and  to  be  able  to  set  an 
English  vessel  of  war  at  defiance  in  English  waters.     It  is  true 
that  since  1858  the  former  claims  of  Great  Britain  to  search  for, 
and   to  seize,   British   seamen   out   of  vessels  of  the    United 
States,  or  of  other  nations,  on  the  high  seas,  has  virtually  been 
abandoned.   The  several  maritime  States,  however,  have  alwa}^ 
claimed,  and  still  continue  to  claim,  a  right  of  visit  and  inquiry, 
not  only  within  their  own  ports,  but  also  within  those  waters 
which  the  common  courtesy  of  nations  has  for  their  common 
convenience  allowed  to  be  considered  as  territorial.     Indeed, 
the  Attorney-General  of  the  United  States,  in  1799,  stated  it  to 
be  his  opinion   that  it  was  lawful  to  serve  civil   or  criminal 
process  on  persons  even  on  board  of  a  foreign  $hip  of  war ,  if  it  were 
lying  in  a  harbour  of  the  United  States.     When  we  consider, 
moreover,  that  the  existing  Admiralty  Circular  concerning  the 
receipt  of  fugitive  slaves  gives  the  following  explicit  instruc- 
tions to   commanders   of  Her  Majesty's    ships, — **  within  the 
territorial  waters  of  a  foreign  state  you  are  bound  by  the  comity 
of  nations,  while  maintaining  the  proper  exemption  of  your  ship 
from  local  jurisdiction,  not  to  allow  her  to  become  a  shelter  for 
those  who  would  be  chargeable  with  a  violation  of  the  law  of 
the  place  ;  *'  it  may  seem  hard  to  understand  by  what  reasoning 
a  deserter  from  a  British  ship  of  war  shall  enjoy  that  freedom 
and  protection  on  board  a  foreign  merchantman,  which  a  com- 
mander of  a  British  ship  of  war  may  not  extend  to  a  fugitive  slave. 
But  this,    as   well   as   some   minor  grammatical   and    othef 
short-comings,    which     last    may    probably    be     ascribed    to 
deficient   clearness  in  expression  rather  than  to  intention,  will 
not,   we   think,   prove   of  insurmountable   difficulty  in    actual 
practice.     On  the  other  hand,  the  various  rules  concerning  the 
relations  of  officers  and  men  with  foreigners  at  foreign  ports 
have  been  carefully  consolidated  and  enlarged.     Arts.  417,  418, 
419,  420,  425,  426,  and  427  are  new,  and  lay  down  the  better 
opinion  on  the  existing  rules  of  International  Law  with  clearness 
and  discernment.     Art.  423  deals  with  the  question  of  the  right 
of  our  ships  of  war  to  interfere  "  in  the  case  of  an  attack  by  a 
ship  in  the  possession  of  insurgents  against  their  own  domestic 
government  upon  ships  of  war  of  that  government,  or  upon  cities 
or  people  .  .  .  within  the  territorial  limits  of  their  own  nation," 
and  decides  that  our  ships  of  war  should  not  interfere  except 
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for  the   purpose  of  protecting  British  subjects.     The  Article 
appears  to  consider  that  such  attack  is  not  an  act  of  piracy,  and 
to  draw  the  distinction  on  this  ground,  viz.,  that  the  attack  is 
against  its  own  nation  ;  should,  however,  persons,  or  the  property 
of  our  own  nation,  or  of  any  nation  in  amity  with  Her  Majesty, 
be  outraged,  the  British  vessels  of  war  are  to  seize  the  attacking 
ship,  and  send  her  for  trial  to  the  nearest  British  port  where 
there  may  be  a  Court  of  competent  jurisdiction.     The  number 
and  complexity  of  the  subjects  dealt  with  must  necessarily  have 
demanded  much  time  and  attention,  much  patient  labour,  much 
knowledge  of  the  practice  of  the  Royal  Navy,  and  not  a  little 
acquaintance  with  the  principles  of  Law  and  Equity.     We  are, 
therefore,  not  surprised  to  learn  that  the  work  has  required  the 
constant  attention   for   seven  years   of   a   gentleman   of  great 
experience,  intrusted  by   the  Admiralty  with  the  revision,  or 
rather  re-compilation,  viz.,  Mr.  Frederick  James  Fegen,  a  naval 
officer,  who  some  years  since  was  called  to  the  Bar  by  the 
Honourable  Society  of  Lincoln's   Inn  while  the  new  edition  was 
in  hand.     Serious  questions  of  law  arose  from  time  to  time,  and 
barred  the  progress  of  the  work  ;  the  points  involved  have  neces- 
sarily been  referred  to  the  Law  Officers  of  the  Crown,  and  have 
had  to  await  their  decision.     Again,  during  the  last  and  seventh 
year  of  the  work,  the  critical  judgment  of  two  distinguished 
Admirals  (Sir  Walter  Tarleton  and  Sir  Beauchamp  Seymour) 
has,  we  understand,  been  brought  to  bear  upon  the  subject.     In 
fact,  if  time  and  care,  if  knowledge  and  experience  can  produce 
a  perfect  Naval  Code,  we  ought  soon  to  possess  one  ;    and,  in 
our  opinion,  the  present  volume  of  Queen's  Regulations  and 
Admiralty  Instructions  goes  a  long  way  towards  the  attainment 
of  Xh}s  goal.  ^  '^'  ,u 

The  Bar  of  the  French  capital  has  recently  held  it  annual 
"  seance  de  rentree,"  a  species  of  legal   "  Encaenia,"   which 
always  draws  out  the  best  oratorical  powers  of  the  head  of  the 
order  for  the  time  being.     On  this  occasion  the  place  of  the 
actual  **batonnier,''  M.  Nicolet,  detained  in  the  South  of  France 
by  the  state  of  his  health,  was  filled,  with  all  his  accustomed 
eloquence,  by  no  less  distinguished   a   learned   brother  than 
Jules  Favre,  who  is  dean  of  the  "  batonniers  **  of  Paris.     There 
was   a   goodly  gathering  of  former  heads  and  other  eminent 
members  of  the  order,  to  grace  the  solemnities  of  the  day  at  the 
Palais  de  Justice.    We  learn  from  La  France  that  among  the  set 
speeches  which,  together  with  the  giving  of  prizes  to  students, 
form  a  regular  part  of  the  proceedings,  one  was  devoted  to  an 
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"Account  of  a  sitting  of  Parliament  in  England  in  1791.**    It 
would  be  interesting  to  know  what  particular  debate  was  thus 

prominently  brought  to  the  notice  of  the  Paris  Bar. 

* 

We  remark  with  pleasure  (by  the  January  number  of  the 
Sessional  Proceedings  of  the  Social  Science  Association)  that  in  the 
scheme  of  the  Social  Science  Congress,  to  be  held  during  the 
International  Exhibition  at  Melbourne,  the  first  place  is  assigned, 
as  at  home,  to  Jurisprudence.  Under  this  head  are  to  be  dis- 
cussed: "The  principles  of  Law — the  method  of  its  administra- 
tion—the Law  as  between  the  State  and  the  individual,  as 
between  one  individual  and  another,  as  between  the  Parent 
State  and  its  Colonies,  as  between  the  different  Colonies  {inter 
se),  and  as  between  the  different  States — instruction  in  the 
Law."  Some  of  these  subjects,  notably  the  legal  relations 
between  a  mother-State  and  its  Colonies,  and  Inter-Colonial 
Law,  can  scarcely  fail  to  produce  discussions  of  great  interest 
to  Jurists  at  home.  It  seems  somewhat  curious  that  no  place 
appears  to  have  been  assigned  to  Copyright,  whether  under 
Jurisprudence  or  Literature  and  Art.     We  should  have  been 

glad  of  some  expression  of  Colonial  opinion  on  this  question. 

* 

The  cry  for  Codification  has  reached  the  Antipodes.  It  has, 
very  fitly,  been  taken  up  by  the  Dean  of  the  Faculty  of  Law  in 
the  University  of  Melbourne,  Dr.  Hearn,  whose  elaborate  work 
on  the  Aryan  Household  we  noticed  in  the  Law  Magazine  and 
Review  for  February,  1879.  The  learned  Dean,  who  is  also  a 
member  of  the  Legislative  Council  for  the  Colony  of  Victoria,  has 
brought  in  a  Bill,  intended,  says  the  Times,  to  declare  all  the 
duties  of  every  man  in  the  Colony  (except  in  so  far  as  they  arise 
out  of  property)  in  relation  to  himself,  his  fellow-men,  and  the 
State.  Thus,  in  Australia,  as  in  England,  private  initiative 
paves  the  way  for  Law  reform,  which  is  subsequently  taken  up 
by  those  in  power.  Dr.  Hearn's  object  in  proposing  his 
measure  has  been,  we  understand,  to  show  that  the  task  of 
Codification  was  not  beyond  individual  grasp,  and  therefore, 
a  fortiori,  not  beyond  the  power  of  Governments.  We  hope  the 
Melbourne  Legislature  will  accept  the  task  to  which  it  is  thus 
publicly  challenged,  and  that  it  will  enlist  the  aid  of  Dr.  Hearn, 
and  all  the  best  legal  talent  of  the  Colony. 

We  are  glad  to  learn  from  a  recent  number  of  the  Rivista  di 
Disciplim  Carcerarie  (October- November,  1879),  that  its  able  and 
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indefatigable  Editor,  Commendatore  Beltrani-Scalia,  has  been 
appointed  to  the  newly-reconstituted  post  of  Director-General 
of  Prisons  for  the  Kingdom  of  Italy.  As  a  Penalist  and  a 
Prison  Reformer,  Sigr.  Beltrani-Scalia  stands  deservedly  high. 
As  a  member  of  the  International  Commission,  and  of  the 
several  International  Prison  Congresses,  he  has  actively  for- 
warded the  work  of  reform,  both  within  and  without  the  lintits 
of  his  special  official  field.  Thoroughly  penetrated  with  the 
necessity  for  the  careful  elaboration  of  a  good  prison  system  for 
Italy,  and  strongly  impressed  with  the  desirableness  of  providing 
useful  prison  labour,  Sigr.  Beltrani-Scalia  is  eminently  the  right 
man  in  the  right  place.  We  shall  look  forward  to  receiving 
interesting  details  of  his  progress  in  the  arduous,  but  most 
important,  work  which  he  has  now  before  him. 

We  observe  with  pleasure  that  the  anomalous  and,  as  we 
believe,  mistaken  attitude  taken  up  by  the  British  Government 
in  Cyprus,  with  regard  to  the   Capitulations,  is  likely  to  be 
somewhat   altered.      We   had  pointed  out  {Law  Magazine  and 
Revuw y'Sovemherf  1878,  Art.,  **  Law  in  Cyprus,'*  and  February, 
1879,   Art.,   "  Cyprus   and   the   Capitulations  '*)   that    our   so- 
called   new   possession   was   still  Turkish    soil,   that    Turkish 
law  was  still  the  law  of  the  land,  and  that  the  Capitulations 
were  consequently  still  in  force,  and  ought  to  be  respected  by 
us.     We  had  reached  these   conclusions,  by  an  independent 
chain    of   research,    contemporaneously   with   a   distinguished 
Italian   publicist,   Professor   Esperson,   of  Pa  via,   whose   able 
arguments   were   published   in   our  valued  contemporary,  the 
Revue  de  Droit  International,  of  Ghent,  for  1878,  p.  587,  seq.     We 
now  learn  from  a  correspondent  of  the  Scotsman  (Jan.  21st,  1880), 
writing  under  date  7th  January,  that  **  the  collective  petition  of 
the  European  colony  " — a  petition,  we  may  remark,  obiter,  which 
was   not   much   heard   of  in   this   country  till   Mr.  Gladstone 
brought  it  out  in  Mid-Lothian — has  "  made  an  impression  in 
Europe.*'     It  would  be  a  pity  if  it  had  not,  considering  how 
strong  a  basis  we  believe  it  to  have  had  in  the  Treaty-system  of 
Christendom.  We  incline  to  think,  however,  that  another  sugges- 
tion thrown  out  by  the  Scotsman's  correspondent  is  more  probable, 
viz.,  that  it  was  the  "  correspondence  between  all  the  Foreign 
Offices  '*  on  the  subject  which  really  produced  the  impression. 
The  result,  it  is  said,  as  far  as  at  present  known,  is  that  "  Our 
Commissioner  at   Lamaca,  acting  on   instructions   from   high 
quarters,*'  has  called  upon   all  the  various  consuls,  to  advise 
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them  that  "hereafter  their  interpreters'*  [the  dragoman  of  a 
consulate  is,  in  the  Levant,  a  sort  of  alter  ego  of  the  consul] 
"will  be  admitted  in  the  Turkish  tribunals'*  [f.^.,  the  Courts 
of  C3rprus,  and  the  only  Courts  in  the  island  except  Courts 
Martial]  "  where  a  case  is  being  tried  in  which  any  of  their 
subjects  may  be  interested."  Thus,  to  a  certain  extent,  though 
not  in  name,  the  old  regime  is  restored.  But  it  should  be  care- 
fully borne  in  mind  that  this  admission  of  the  various  consular 
dragomans  is  an  act  of  grace,  and  cannot  be  demanded  as  of 
right  until  the  Capitulations  are,  eo  nomine,  recognised  once  more 
in  Cyprus.  We  are  told  that  "  It  is  reported  that  the  Capitu- 
lations will  be  recognised  in  their  full  force,"  but  when  this  will 
be  done  we  are  not  officially  informed.  We  can  only  express 
our  hope  that  the  recognition  of  so  important  a  portion  of 
European  Public  Law  will  not  be  deferred  till  the  Greek 
Kalends.  ^  *  .„ 

Since  writing  our  brief  account  of  the  **  Discours  de  Rentr^e  " 
of  the  Paris  Bar,  for  the  Session  of  1879-80,  we  have  learned 
with  regret  that  the  brilliant  eloquence  of  M.  Jules  Favre  was 
heard  on  that  occasion  for  the  last  time.  An  orator  rather  than 
a  statesman,  the  name  of  Jules  Favre  is,  nevertheless,  insepa- 
rably bound  up  with  the  eventful  story  of  Modern  France.  The 
Bar  of  Paris,  within  whose  ranks  he  had  held  such  high  office, 
will  doubtless  feel  a  natural  pride  in  Ihe  recollection  that  the 
words  which  he  spoke  to  them,  at  the  opening  of  the  present 
winter  session,  were  among  the  last  public  utterances  ol  one 
whose  name  must  ever  be  closely  associated  with  so  many 
stirring  episodes  of  the  contemporary  history  of  France  and  of 
Europe.  ^  *  * 

The  American  Law  Review  (Boston:  Little,  Brown  &  Co.) 
commences  a  new  series  with  the  new  year.  It  has  altered 
from  a  Quarterly  to  a  Monthly.  While  it  is  too  early  to  pro- 
nounce any  opinion  upon  the  wisdom  of  the  change,  which, 
moreover,  must  depend  largely  upon  local  circumstances,  we  are 
glad  to  see  good  promise  for  the  future,  and  we  hasten  to  offer 
the  new  issue  our  best  wishes.  Mr.  Oliver  Wendell  Holmes, 
Jun.,  one  of  the  most  distinctively  analytical  Jurists  of  the 
younger  generation  in  the  United  States,  opens  the  first  number 
with  an  interesting  and  elaborate  essay  on  Trespass  and 
Negligence,  while  Mr.  A.  G.  Sedgwick  discusses  Trustees  as 
Tort-feasors  in  an  article  which  has  a  practical  application  for 
both  sides  of  the  Atlantic,  and  Mr.  Wellman  contributes  some 
curious  Notes  on  the  Law  of  Burial. 
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Foreign  Work  and  English  Wages,  Considered  with  Reference  to 
the  Depression  of  Trade.  By  Thomas  Brassey,  M.P.  Long- 
mans.    1879. 

Few  members  of  either  House  bf  Parliament  can  speak  so 
authoritatively  as  Mr.  Thomas  Brassey  on  the  important  and 
interesting  subjects  to  which  his  present  volume  is  devoted ; 
and  it  may  certainly  be  said  that  none  could  speak  more 
unassumingly,  having  regard  to  the  wide  experience  of  the 
author,  and  the  conflicts  of  opinion  which  have  prevailed,  and 
to  no  small  extent  still  prevail,  on  many  of  the  questions  upon 
which  hq  has  to  pass  judgment.  Taking  his  views  as  a  whole, 
Mr.  Brassey  is  neither  a  Pessimist  nor  an  Optimist.  He  fully 
recognises  the  force  of  the  circumstances  which  have,  to  a 
certain  degree,  brought  trade  depression  in  their  wake.  But 
he  is  p)ersuaded  that  in  the  main  the  fortune  of  the  day  may  yet 
be  largely  in  favour  of  the  British  industrial  classes,  if  they  are 
true  to  themselves  and  to  their  country,  and  do  not  suffer  them- 
selves to  be  led  astray  by  evil  counsels,  whencesoever  they 
may  come.  He  does  not  regard  trades*  unions  as  the  engines 
of  Social  Democracy  and  Communism,  or  Nihilism,  which  some 
would  have  us  imagine  them.  Neither  does  he  regard  them  as 
panaceas  for  all  the  ills  to  which  the  British  workman  is  heir. 
On  the  whole,  Mr.  Brassey  believes  in  the  future  of  the  British 
workman,  and  we  are  willing  to  believe  with  him,  under  the 
limitations  laid  down  in  his  valuable  book.  We  are  only  sorry 
that  the  many-sidedness  of  his  subject,  as  treated  by  our  author, 
prevents  us  from  doing  anything  like  justice  to  it.  To  some 
extent  it  may  be  matter  for  regret  that  Mr.  Brassey  should  not 
have  seen  his  way  to  inviting  aid  from  legislation  on  the  main 
questions  of  which  he  treats.  His  nearest  approach  to  such  a 
suggestion  is  the  expression  of  an  opinion  that  an  Encumbered 
Estates  Court  should  be  created  in  this  country,  following  the 
example  set  in  Ireland,  where  it  may  be  taken,  we  assume,  to 
have  worked  well.  We  do  ilot  suppose,  however,  that  the 
direct  need  for  such  a  Court  exists  in  England  to  anything  like 
the  extent  of  the  want  it  met  at  the  other  side  of  St.  George's 
Channel.  There  are  few  questions  of  the  day  in  what  it  is  the 
fashion  to  call  **  practical  politics,"  which  do  not  receive  some 
illustration  at  Mr.  Brassey*s  hands.  War  indemnities,  and 
their  influence  upon  society  and  trade ;   excessive  armaments. 
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and  their  cost  to  the  nation  which  keeps  them  up ;  colonisation 
and  federation — such  are  only  a  few  of  the  points  upon  which 
information  will  not  be  sought  in  vain  from  Mr.  Brassey.  For 
the  members  of  our  Legislature,  for  counsel  engaged  on  arbitra- 
tions, or  in  cases  arising  out  of  our  commerce  and  industry,  this 
book  cannot  fail  to  prove  a  most  suggestive  vade-mecum.  We 
shall  be  much  surprised,  however,  if  that  retirement,  which  he 
not  unnaturally  sighs  for,  will  yet  be  allowed  to  the  author  of 
Foreign  Work  and  English  Wages. 


Principles  of  the  English  Law  of  Contract,  By  Sir  William 
Reynell  Anson,  Bart.,  M.A.,  B.C.L.,  Vinerian  Reader  of 
English  Law,  Oxford.     Clarendon  Press.     1879. 

The  convenient  and  portable  volume  in  which  the  Vinerian 
Reader  has  enshrined  his  exposition  of  the  doctrine  of  Contracts, 
consists  of  a  reproduction  of  Lectures  delivered  in  his  official 
capacity.  We  are  glad  to  have  heard  that  the  attendance  upon 
the  course  was  fairly  good,  though  we  believe  it  is  susceptible  of 
considerable  increase.  Sir  William  Anson  is  in  the  difficult 
position  of  a  substitute.  Practically,  no  doubt,  he  has  the  field 
of  his  special  subjects  to  himself.  But  it  is  not  possible,  we 
fear,  that  the  system  of  appointing  Readers  during  the  incum- 
bency of  the  Professors  whose  places  they  actively  supply,  can 
ever  do  the  same  good  in  the  University  as  the  professorial 
system  properly  carried  out.  In  the  present  c^se,  the  Reader  in 
English  Law  has  traced  out  for  himself  a  modest  but  very  use- 
ful path,  and  has  kept  to  it  with  very  commendable  moderation. 
Without  seeking  in  any  way  to  enter  into  competition  with  the 
well-known  large  treatises  on  the  subject,  he  has  succeeded  in 
grouping  round  a  comparatively  small  number  of  leading  ideas, 
a  clear  and  succinct  elementary  sketch  of  the  Principles  of  Con- 
tract. His  text  is  well  supported  by  references  to  the  more 
exhaustive  works  of  Pollock,  Leake,  and  Benjamin,  as  well  as 
by  frequent  citation  of  cases.  For  the  purposes  of  the  student, 
whom  Sir  William  primarily  addresses,  and  whom  he  has 
throughout  kept  in  view,  it  would  have  been  better,  we  cannot 
but  think,  to  have  printed  the  references  to  decided  cases  in  a 
bold  type ;  as  a  matter  of  fact,  they  are  in  a  type  which,  though 
dear,  is  so  small  as  to  be  the  least  easily  read  of  any  of  the  mar- 
ginal notes.  The  illustrations  employed  by  the  lecturer  to  make 
his  teaching  come  home  are  generally  simple  and  to  the  point. 
He  does  not  shrink  from  taking  a  bet  on  "  the  Derby  **  as  an 
example  to  enforce  the  difference  between  the  various  kinds  of 
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wagers  permitted  and  not  permitted  by  Law.  And  as  he  rightly 
points  out,  Marine  Insurance,  and  Life  Insurance,  are  just  as 
much  "  wagers,"  the  only  difference  lying  in  the  permission  or 
prohibition  by  Law.  Sir  William  Anson's  book  ought  to  be  in 
the  hands  of  students  at  the  Inns  of  Court  as  well  as  at  the 
Universities. 


A  Concise  Treatise  upon  the  Law  of  Bankruptcy.  By  Edward 
T.  Baldwin,  M.A.,  of  the  Inner  Temple,  Barrister-at-Law. 
Stevens  and  Haynes. 

Threatened  men  and  Acts  of  Parliament  live  long ;  a  Bill  to 
amend  the  Bankruptcy  Act,  1869,  seems  to  have  taken  its  place 
among  the  Parliamentary  annuals,  but  it  is  unlikely  that  any 
comprehensive  measure  will  be  carried  until  a  General  Election 
has  renewed  the  energy  and  force  of  the  legislative  machine. 
Meanwhile  it  is  essential  to  know  the  Bankruptcy  Law  as  it  is, 
and  Mr.  Baldwin  has  undertaken  to  supply  the  student  and  the 
practitioner  with  a  concise  enunciation  of  the  general  principles 
of  that  branch  of  jurisprudence.  Mr.  Baldwin  cannot  expect, 
nor  indeed  does  he  appear  to  have  attempted,  to  supersede  the 
exhaustive  treatises  of  Williams  and  Robson,  but  he  has  suc- 
ceeded in  compiling  a  really  useful  compendium  of  an  exceed- 
ingly dry  but  widely  important  department  of  the  Law,  which 
will  be  found  a  convenient  manual  for  the  merchant  as  well  as 
the  lawyer.  Every  step  in  the  Bankrupt's  progress,  from 
petition  to  discharge,  is  clearly  and  concisely  set  out  in  due 
order,  with  foot-note  references  to  decided  cases  and  other 
authorities;  and  in  an  Appendix  are  given  the  texts  of  the 
Bankruptcy  Act,  1869,  the  General  Rules  of  1870,  1871,  1873, 
and  1878;  the  Forms  of  1870  and  1871  ;  the  Scale  of  Costs; 
Debtors'  Acts  of  1869  and  1878  ;  and  the  Bills  of  Sale  Act, 
1878.  Opposite  each  section  of  the  Act  of  1869  is  a  marginal 
reference  to  the  page  of  the  Treatise  in  which  the  subject 
matter  is  discussed ;  and  facility  of  reference  is  further  aided 
by  an  Index  covering  fifty  pages  of  the  book. 


Concordance  des  Resolutions  du  Congres  de  la  Propriety  Artistique, 
Paris,  1878,  avec  les  Congres  Internationaux,  les  Traites  Intemationaux 
conclus  par  la  France,  les  Lois  Positives  des  Principaux  pays.  Par 
E.  Clunet,  Avocat  d.  la  Cour  de  Paris.    Paris,  Imp.  Nat.   1879. 

M.  Clunet  has  here  accomplished  a  good  work,  for  which  he 
deserves  the   thanks  of  all  who  are   interested   in   the  much 
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debated  question  of  International  Copyright.  From  his  posi- 
tion as  Secretary  of  the  Congress,  whose  resolutions  he  has 
attempted  to  harmonise  with  existing  legislation,  or  with  the 
material  for  future  legislation  embodied  in  the  resolutions  of 
previous  congresses,  as  well  as  from  his  long  editorial  connec- 
tion with  the  literature  of  International  Law,  M.  Clunet  seemed 
pointed  out  among  his  countrymen  for  such  a  task.  It  has 
been  his  object  to  carry  it  oul  with  judicial  impartiality,  and 
his  annotations  have,  therefore,  been  confined  to  questions  of 
Law  and  of  Fact.  In  his  Introduction  alone  he  has  allowed 
himself  to  plead  earnestly  for  a  cause  which  we  advocate  as 
strongly  as  himself,  viz.,  International  Agreement  on  every 
branch  of  the  Law  of  Copynght.  M.  Clunet*s  **  Concordance  " 
ought  to  be  studied  carefully  by  all  who  have  this  object  at 
heart.  In  a  future  edition,  our  learned  confrere  will,  no  doubt, 
embody  some  critical  remarks  upon  the  Copyright  Bill  brought 
in  by  Lord  John  Manners,  Viscount  Sandon,  and  the  Attorney- 
General,  with  which  he  does  not  appear  to  have  been  acquainted 
at  the  time  of  preparing  his  first  issue  for  the  press. 


Addison  on  the  Law  of  Torts.  Fifth  Edition.  By  Lewis  W. 
Cave,  M.A.,  of  the  Inner  Temple,  one  of  Her  Majesty's 
Counsel,  Recorder  of  Lincoln.     Stevens  and  Sons.     1879. 

Great  as  the  popularity  of  the  late  Mr.  Addison's  treatise  on 
**  Wrongs  and  their  Remedies  "  has  always  been,  it  possessed 
one  patent  defect — the  lack  of  a  scientific  plan  of  arrangement 
upon  a  uniform  system.  Sometimes  the  nature  of  the  right 
infringed,  at  others  the  nature  of  the  wrongful  act,  had  been 
taken  by  the  author  as  the  foundation  of  his  arrangement,  and 
sometimes  he  combined  the  two.  Having  to  adapt  the  work  to 
the  altered  practice  under  the  Judicature  Acts,  passed  since  the 
publication  of  the  fourth  edition,  Mr.  Cave  has  wisely  availed 
himself  of  the  opportunity  to  re-cast  the  book  on  a  uniform 
basis  of  arrangement,  the  nature  of  the  right  infringed  being 
selected  for  this  purpose.  At  the  same  time  the  chapters 
treating  of  the  rights  and  duties  of  bailors  and  bailees 
inter  se,  of  the  duties  of  carriers  in  the  reception,  carriage  and 
delivery  of  goods,  and  of  the  power  of  landlords  to  distrain  for 
rent,  which  properly  belong  to  the  Law  of  Contracts,  have  been 
omitted,  the  reader  being  referred  to  the  companion  work 
**  Addison  on  Contracts  **  for  information  on  these  subjects. 
One  great  advantage  of  this  re-arrangement   and  excision  of 
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redundant  or  irrelevant  matter  has  been  to  enable  the  editor, 
while  carefully  working-in  the  statute  and  case  law  since  the 
last  edition,  actually  to  reduce  the  bulk  of  the  book,  thus 
adding  to  its  convenience  while  in  no  way  detracting  from  its 
efficiency.  The  nature  of  the  changes  in  the  present  edition 
can  best  be  appreciated  by  a  glance  at  the  arrangement  and 
subjects  of  the  chapters.  The  first  four,  which  may  be  regarded 
as  introductory  to  the  body  of  the  work,  treat  respectively  of 
"  The  Nature  of  Torts,"  **  The  Discharge  of  Torts,"  **  Of 
Remedies,"  and  "  Of  Tort -Feasors."  In  Chapter  V.  we  enter 
upon  the  discussion  of  particular  torts  with  **  Injuries  to  the 
Person."  Chapter  VI.  treats  of  "  Injuries  to  Reputation,"  under 
sections  (i)  Defamation  of  Character,  (2)  Malicious  Prosecution. 
In  the  seventh  chapter  "  Injuries  to  Rights  of  Property  "  are 
dealt  with  under  four  sections,  respectively  treating  of  such 
rights,  (i)  Generally,  (2)  in  Land,  (3)  in  Chattels,  (4)  other  Rights 
of  Property.  **  Injuries  to  Domestic  Rights  "  find  their  place  in 
the  eighth  chapter,  under  the  sub-divisions  of  (i)  Rights  of  a 
Master,  (2)  of  a  Husband,  (3)  Parental  Rights,  (4)  under  Lord 
Campbell's  Act.  Chapters  IX.  and  X.  take  up  the  subjects  of 
"  Injuries  to  Public  Rights  "  and  *'  Duties  of  Public  Officers." 
Chapter  XI.  discusses  "  Fraud  ;  "  and  the  remaining  three 
chapters  are  devoted  to  **  Statutory  Compensation,"  **  Notice 
of  Action  "  and  **  Costs."  An  examination  of  the  work  shows 
that  Mr.  Cave  has  taken  considerable  pains  to  make  the  present 
edition  a  worthy  companion  to  his  edition  of  **  Addison  on 
Contracts."  Every  aid  to  easy  consultation  in  the  shape  of 
an  analytical  Table  of  Contents,  and  copious  Index,  with  Tables 
of  Cases  and  Statutes  cited,  have  been  appended,  and  we  doubt 
not  that  "  Cave's  Addison  on  Torts  "  will  be  recognised  as  an 
indispensable  addition  to  every  lawyer's  library. 


Placiia  Anglo-Normannica,  Law  Cases,  from  William  I.  to 
Richard  I.,  preserved  in  Historical  Records.  By  Melville 
M.  BiGELow.     London  :  Sampson,  Low  &  Co.     1879. 

Mr.  Bigelow,  already  well  known  in  the  United  States 
through  his  Law  of  Estoppel  and  his  Leading  Cases  in  Torts,  here 
addresses  himself  to  a  new  and  interesting  phase  of  legal  anti- 
quarianism.  He  starts  indeed  beyond  the  period  to  which  "  the 
memory  of  man  runneth,"  so  that  his  antiquity  is  unimpeachable  ; 
and  his  industry  is  equally  so.  His  selection  of  cases  is,  we 
must  confess,  somewhat  puzzling  in  its  discrimination.     There 
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are  in  the  book  not  a  few  points  treated  which  seem  scarcely 
**  cases  "  to  our  mind.  Yet  the  questions  involved  are  generally 
curious,  and  worth  consideration.  As  a  rule  they  illustrate 
Norman  and  early  Angevin  England  with  a  minuteness  which 
it  is  quite  refreshing  to  find  exhibited  by  one  of  our  Trans- 
Atlantic  cousins.  We  have,  for  instance,  the  curious  case  of 
Walter,  Abbot  of  Battle  v.  Gilbert  de  Balliol,  cited  by  Mr.  Taswell- 
Langmead  in  the  New  Edition  of  his  English  Constitutional  History 
(pp.  144-5),  which  throws  much  light,  and  that  of  a  curious  kind, 
on  the  social  and  political  life  of  Henry  II. 's  time.  Here  we  may 
observe,  by  the  way,  that  Mr.  Bigelow  dubs  a  Norman  Count, 
the  Count  of  Eu,  an  English  Earl,  as  "  Earl  of  Eu."  He  is, 
we  believe,  not  with  precedent  for  this  course,  but  none  the  less 
do  we  esteem  it  in  its  essence  irregular.  The  question  is,  no 
doubt,  like  most  questions  connected  with  the  Anglo-Norman 
period,  rather  a  dubious  one,  and  we  are  willing  to  give  Mr. 
Bigelow  the  benefit  of  the  doubt.  Strictly  speaking,  we  think 
the  Count  of  Eu,  in  Normandy,  would  rank,  undoubtedly,  as 
one  of  the  greater  Barons  in  England.  He  would  most 
probably  be  called  by  his  Norman  title,  and  hence  would  easily 
be  accounted  as  though  he  were  an  Earl  in  England,  which, 
however,  we  take  leave  to  say  he  was  not,  unless  he  had  a 
separate  creation  in  his  favour  in  this  country,  which  Mr. 
Bigelow  does  not  show.  The  case  of  Edith- Maud,  daughter  of 
Malcolm,  King  of  Scots  {Placita,  p.  79)  is,  from  the  point  of  view 
of  Ecclesiastical  Law  and  social  order,  a  very  interesting  one. 
It  does  not  tell  much  in  favour  of  those  who  fought  under  the 
Banner  consecrated  by  Holy  Church  for  the  Conquest  of 
England.  The  value  of  this  work  would  have  been  increased 
by  a  more  systematic  arrangement,  such  as  we  hope  to  see  in 
further  contributions  to  Legal  History  from  the  pen  of  Mr. 
Melville  Bigelow. 


SneWs  Principles  of  Equity,  Fifth  Edition.  Tp  which  is  added 
an  Epitome  of  the  Equity  Practice,  Second  .Edition.  By 
Archibald  Brown,  B.C.L  Oxon. ;  of  the  Middle  Temple, 
Barrister-at-Law.     Stevens  &  Haynes.     1880. 

The  favour  with  which  this  well-known  text-book  continues 
to  be  regarded  in  the  Profession  is  evidenced  by  the  fact  that  a 
fifth  edition  has  been  called  for  within  less  than  two  years  of 
the  appearance  of  the  fourth.  Mr.  Archibald  Brown  again  gives 
his  editorial   services  in  the  preparation  of  the  "Principles," 
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and  his  revision,  as  author,  to  the  "  Practice,'*  which  was 
included  for  the  first  time  in  the  last  edition.  The  whole  work 
appears  to  have  been  carefully  revised  and  brought  into 
harmony  with  the  latest  decisions,  and  the  new  Orders  and 
Rules  of  November,  1878,  and  March,  1879.  At  the  same  time 
the  opportunity  has  been  taken  to  correct  and  explain  some 
errors  and  ambiguities  which  had  become  apparent  in  the 
fourth  edition.  The  utility  of  the  "  Practice  **  has  been  further 
extended  by  additions  (distinguished  by  square  brackets),  which 
render  it  available  for  the  Common  Law  as  well  as  the  Equity 
Practice.  The  Practice  in  the  Probate,  Divorce,  and  Admiralty 
Division,  and  also  the  summary  jurisdiction  upon  petition, 
motion,  or  summons,  so  far  as  it  exists  independently  of  the 
pendency  of  any  action,  are  not  included  in  the  scope  of  the 
author's  design  ;  but  within  the  limits  which  he  has  laid  down 
the  work  is  distinctly  well  done,  and  cannot  fail  to  prove  of 
great  service  alike  to  the  practitioner  and  the  student. 


Hisioire  des  Locations  Perpettulles  et  des  Baux  d  longue  durer.  Par 
E.  Garsonnet,  Agr6g6  a  la  Faculte  de  Droit  de  Paris.  Paris : 
Larose.    1879. 

The  subject  of  this  work  has  received  very  full  and  careful 
treatment,  under  the  fostering  care  of  the  Academy  of  Moral 
and  Political  Sciences.     M.  Joseph  Lefort  took  it  up  in  his  able 
book  which  we   noticed    in  the  Law  Magazine  and  Review  for 
August,    1876,  from  what  may  be  called  a  juridico-economical 
j>oint  of  view.     M.  Garsonnet,  in  the  volume   now  before  us, 
which  was  **  crowned  **  by  the  Academy,  works  it  out  with  what, 
in  this  country,  we  are  apt  to  call  Teutonic  patience  and  elabo- 
ration, more  distinctively  as  a  disciple  of  the  historical  school 
ot  Jurists.     Both  treatises  fill  a  niche  in  Juridical  literature, 
and,   in   point  of  fact,   each   supplements   and  illustrates  the 
other.     We  are  not  surprised  to  find  that  a  legal  writer,  who 
has  given  such  proofs  of  erudition  as   M.  Garsonnet,   should 
have    been    early   enrolled   as    an    **  Agrege  **    of    the    Paris 
Faculty  of  Law.     His  book,  indeed,  is  one  which  bristles  with 
research  at  every  step  in  the  author's  progress.     It  is  difficult  to 
do  justice  to  such  a  work  in  the  space  at  our  command.     We 
can  only  briefly  indicate  a  few  of  its  many  points  of  interest. 
Starting,  as  a  historical  jurist  must,  from  the  earliest  traces  of 
his  subject  in  Archaic  Law^  M.  Garsonnet  carries  his  reader 
down  the  stream  of  time,  through  the  Aryan  village  communi- 
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ties,  to  the  early  Hellenic,  Teutonic,  and  Celtic  systems.  Hfere 
we  are  at  the  root  alike  of  Roman  and  of  Barbarian  law.  To 
the  gradual  evolution  of  the  doctrine  and  practice  of  the  Civil 
Law  on  the  one  hand,  and  of  Feudal  Law  on  the  other,  our 
author  devotes  a  considerable  portion  of  his  time  and  labour. 
The  whole  of  Parts  IL  and  IIL,  in  fact,  may  be  described  as  a 
valuable  monograph  on  Feudal  Jurisprudence  touching  the 
Law  of  Immoveables.  Precaria,  both  in  Civil  and  Ecclesiastical 
Law,  the  Mark  in  Merovingian  and  Carolingian  times,  and  the 
little  known  Commarchani,  the  Fief,  in  the  various  stages  of  its 
history,  all  in  turn  call  forth  the  vast  energies  of  M.  Garsonnet. 
We  would  observe,  with  a  view  to  the  improvement  of  future 
editions,  that  English  Feudalism  seems  to  us  the  least  fully  and 
satisfactorily  treated.  We  are  quite  aware,  of  course,  of  the 
difficulties  which  it  presents  to  a  Continental  student,  but 
M.  Garsonnet's  patience  seems  at  least  equal  to  his  zeal,  and  we 
think  both  sides  would  gain  from  the  fuller  research  which  we 
advocate.  There  can  be  no  doubt  that  our  knowledge  of  the 
history  of  Continental  Feudalism  has  widened  immensely  since 
the  days  of  Hallam.  The  labours  of  such  men  as  Baudi  di 
Vesme,  Sclopis,  Padelletti,  Sohm,  Deloche,and  others,  with  whom 
our  author  is  familiar,  have  thrown  an  entirely  new  light  upon 
much  that  was  inevitably  obscure  when  the  foundations  of  our 
modern  historical  school  were  laid.  That  a  younger  generation  of 
writers  should  arise,  taking  up  special  points  in  Juridical  history, 
and  working  them  out  with  the  care  and  the  fullness  which 
characterise  M.  Garsonnet's  Locations  Perpetuelles,  is  one  of  the 
most  hopeful  signs  of  the  times.  Few  of  our  own  younger  writers 
will  give  themselves  to  the  elucidation  of  any  other  than  points 
of  Practice,  which  are,  no  doubt,  very  useful  and  very  necessary ; 
but  it  is  none  Jthe  less  necessary  to  keep  up  the  traditions  of  the 
Historical  School,  and  we  are  grateful  to  M.  Garsonnet  for  his 
valuable  contribution  to  the  legal  literature  of  Western  Europe. 


Essai  sur  Us  Droits  des  Auteurs  Etrangcrs  en  France,  et  des  AuUurs 
Fran(;ais  en  pays  Etrangers,  Par  Ch.  Fliniaux,  Avocat  au  Conseil 
d*Etat  et  a  la  Cour  de  Cassation.     Paris  :   E.  Thorin.     1879. 

La  Propriete  Industrielle,  Litteraire,  et  Artistique,  Journal  bi- 
mensuel.  i^-  ann^e.  No.  i  (Jan.,  1880).  Paris :  Bureau,  18, 
Rue  de  la  Perle ;  Marescq  aine,  20,  Rue  Soufflot. 

Our  Continental  friends  are  certainly  keeping  the  ball  rolling 
in  the  matter  of  Copyright.     The  literary  and  artistic  branches 
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of  the  subject  have  received  a  powerful  impulse  three  years 
running  through  the  Congresses  held  at  Antwerp  in  1877,  and  in 
Paris  in  1878  and  1879.  The  year  of  the  Universal  Exhibition 
was  marked  also  by  a  Trade-mark  and  Patent  Congress  in 
Paris.  We  have  already  mentioned  the  juridical  light  which 
M.  Clunet  has  brought  to  bear  on  the  Resolutions  of  the  Art 
Copyright  Meeting.  We  have  now  to  express  our  pleasure  at 
seeing  reproduced,  in  convenient  pamphlet  form,  the  interesting 
essays  on  the  rights  of  foreign  authors  in  France  and  French 
authors  abroad,  contributed  by  M.  Fliniaux  to  the  Revue  Generale, 
and  noticed  in  Mr.  Carmichaers  paper  at  the  Manchester 
Social  Science  Congress  in  October  last  {Law  Magazine  and 
Review,  Nov.,  1879).  We  have  further  to  announce  the  com- 
mencement, with  the  new  year,  of  a  new  serial,  combining  the 
Law  of  Literary  and  Artistic  Copyright  and  Trade-marks  and 
Patents  within  the  scope  of  its  labours.  Continuing,  in  a 
certain  sense,  the  persona  of  the  extinct  journal.  La  Proprietd 
Industrielle,  founded  by  Etienne  Blanc,  the  new  organ,  supported 
by  many  of  the  contributors  to  its  predecessor,  enters  upon  a 
much  wider  field  of  activity  and  usefulness.  Feeling  strongly 
that  in  this  as  in  any  other  department  of  law  reform,  it  is 
necessary  for  private  individuals  to  associate  themselves  for  the 
expression  of  their  views,  and  to  gather  facts  concerning  the 
state  of  the  law  which  it  is  desired  to  amend,  we  heartily  wish 
-well  to  our  new  fellow-worker.  We  note,  as  an  augury  ot 
success,  the  names  of  distinguished  jurists,  as  well  as  experts, 
among  the  editorial  committee,  including  Messrs.  Clunet, 
Fliniaux,  Charles  Lyon  Caen,  Huard,  Nouguier,  Pouillet, 
Ch.  Thirion,  and  others,  who  took  a  leading  part  in  the  Con- 
gresses of  1878  and  1879. 


Delle  Opere  che  lUustrarono  il  Notariato.  Saggio  di  Vladimir 
Dr.  Pappafava.  Zara :  Niccolo  Solitch,  Librajo-Editore.  1879. 

Notaries  Public  have  played  a  considerable  part  in  the  affairs 
of  all  the  States  of  Western  Europe.  The  idea  of  a  Biblio- 
graphy of  works  illustrating  the  history  and  practice  of  the 
Nptariate,  conceived  and  thus  far  carried  into  execution  by 
Dr.  Vladimir  Pappafava,  of  Zara,  is  one  worthy  of  the  father^ 
land  of  the  lUyrian  Emperors,  and  we  hope  the  learned  author 
wiU  be  encouraged  to  complete  the  task  which  he  has  so  well 
commenced.  We  do  not  doubt  that  when  he  reaches  the 
appropriate  letters  in  his  alphabetical  arrangement,  Dr.  Pappa- 
fava will  take  notice  of  our  excellent  Barcelona  contemporary, 

14 


210  REVIEWS. 

the  Revista  de  Derecho  y  del  Notariado^  as  well  as  of  recent 
Italian  Notarial  literature.  We  should  add  that  Dr.  Pap- 
pafava*s  scheme  includes  brief  notes  on  the  salient  features  of 
the  more  rare  or  valuable  works  comprised  within  the  limits  of 
the  extensive  field  already  covered  by  his  Bibliography. 


Th^  Justices'  Note  Book,  by  W.  Knox  Wigram,  Barrister-at- 
Law,  J. P.  for  Middlesex  (Stevens  and  Sons,  1880),  owes  its 
origin  in  part,  no  doubt,  to  the  passing  of  the  Summary 
Jurisdiction  Act  of  last  Session.  It  is  the  chief  item  in  the 
book,  and  is  rightly  made  of  as  much  use  as  possible.  As  the 
name  implies,  this  manual  is  intended  to  be  a  sort  of  acces- 
sible repertoire  of  legal  facts  into  which  justices  and  intending 
justices  may  with  profit  dive,  and  extract  what  law  is  necessary 
to  administer  their  multifarious  duties  without  having  recourse 
to  dull  and  intricate  statutes.  To  many  it  may  prove  useful, 
especially  where  it  incorporates  the  provisions  of  the  Act  of  last 
year,  but  to  others  it  will  scarcely  aflford  much  assistance. 
Where  the  clerks  to  justices  do  their  work  well,  the  rationale  of 
such  a  book  as  this  is  not  very  patent.  It  alludes  to  many 
subjects  without  going  thoroughly  into  them.  It  mentions 
many  matters  outside  the  jurisdiction  of  Petty  and  Quarter 
Sessions,  and  passes  by  with  scarcely  a  notice  many  things 
that  appertain  to  the  duties  of  a  Justice.  What  we  find 
most  complaint  with  in  this  book  is  its  too  airy  criticism 
of  the  law ;  the  learned  author  seems  to  try  to  be  facetious. 
Instead  of  examining  into  and  explaining  the  law,  and 
setting  it  forth  in  a  clear  and  comprehensive  manner,  he 
either  quotes  a  few  dry  sections,  or  indulges  in  a  sort  of 
sentimentalism,  relieved  by  his  jokes,  about  the  iniquities 
of  the  law  which  he  is  supposed  to  expound.  The  work  is 
divided  into  two  parts,  of  which  the  first  contains  eight  chapters, 
on  such  subjects  as  the  jurisdiction  of  justices,  their  summary 
jurisdiction,  and  their  duty  to  commit  for  trial  in  the  case  of 
indictable  offences,  with  notes  on  the  Summary  Jurisdiction 
Act,  1879.  Part  II.  consists  of  **  notes  of  matters  and  offences 
alphabetically  arranged."  We  think  it  would  have  added  to 
the  utility  of  the  book  if  the  Summary  Jurisdiction  Act  had 
been  added  in  extenso  as  an  appendix.  If  the  <' offences"  were 
more  closely  defined,  and  the  •*  matters  "  more  fully  discussed ; 
if  there  were  more  law  and  less  facetiousness,  the  Justicis'  Note 
Book  would  be  if  less  readable  yet  of  greater  practical  value. 
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The  AUgemeine  JumUn-Zeitung  (Vienna:  I.  Schottenring 
No.  9),  entering  with  1880  upon  the  third  year  of  a  new  and 
enlarged  field  of  activity,  reflects  great  credit  alike  upon  the 
critical  ability  of  its  editors,  Professor  Mayer  and  Dr.  Bemhard 
Stall,  and  upon  Viennese  typography.  The  use  of  the  Roman 
character  adds  materially  to  the  comfort  of  the  reader,  and  to 
the  external  oecumenicity  of  the  Journal.  At  the  same  time  its 
internal  or  purely  intellectual  catholicity  is  manifested  by 
articles  ;ind  notices  dealing  with  Law  and  Legal  Literature  in 
France,  Belgium,  England,  and  other  countries  of  Western 
Europe.  We  are  glad  that  the  Jurists  of  the  Austro- Hungarian 
Monarchy  have  so  excellent  an  organ  as  the  AUgemeine  Juristen- 
Zeitung. 


The  Practice  of  the  Court  of  Session.  By  ^Eneas  J.  G.  Mackay, 
M.A.,  LL.B.,  Advocate,  Professor  of  History  in  the  University 
of  Edinburgh.     Vol.  II.     Edinburgh:  T.  &  T.  Clark.     1879. 

Since  we  noticed  the  first  portion  of  Professor  Mackay*s 
elaborate  and  valuable  work  {Law  Magazine  and  Review,  No. 
CCXXIX.,  for  August,  1878),  we  may  be  considered  to  have 
taken  a  step,  and  that  a  long-demanded  one,  in  the  direction  of 
assimilation  of  English  and  Scottish  Practice,  by  the  appoint 
ment  of  a  Director  of  Public  Prosecutions.  It  is  true  that  we 
have  not  thereby  actually  established  either  a  Ministk'e  Public 
or  a  Procurator- Fiscal ;  and  the  post  which  has  been  confided 
to  Mr.  Maule,  Q.C.,  is  still  but  an  inchoate  and  tentative 
reform.  Nevertheless,  as  far  as  it  goes,  it  is  in  a  direction 
which  points  to  the  more  than  purely  Scottish  interest  attaching 
to  such  a  work  as  that  which  Professor  Mackay  has  now 
completed,  and  which  strengthens  our  desire  to  conmiend  his 
book  to  the  notice  of  the  English  practitioner.  Readers  of  the 
Select  Scottish  Cases,  which  the  veteran  Sheriff  Barclay 
prepares  for  us,  cannot  fail  to  have  observed  the  place  which 
English  decisions  occupy  in  argument  before  the  Court  of 
Session.  There  is  not  a  little  connected  with  Scotch  Law  and 
Practice  in  which  English  lawyers  would  do  well  to  return  the 
compliment. 

Mr.  Mackay *s  second  and  concluding  volume  embraces, 
besides  many  points  of  local  interest  only,  several  of  what  may 
be  called  the  features  of  CEcumenical  interest  pertaining  to  Scot- 
tish Law.  Among  these  we  would  specially  note  the  Jury 
system,  and  the  Practice  connected  with  it,  occupying  three 
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chapters  (LVIII.  to  LX.)  in  the  present  volume.  Doubtful 
questions,  from  which,  particularly  in  so  far  as  they  turn  on  the 
interpretation  of  Acts  of  Parliament,  Scotch  Practice  is  no  more 
exempt  than  English  Practice,  receive  careful  attention  at  the 
hands  of  Mr.  Mackay.  We  suppose  the  maxim,  "  boni  judicis 
est  ampliare  jurisdictionem''  would,  as  he  seems  to  infer,  be  con- 
sidered to  guide  a  decision  on  the  question  mooted  in  note  (b), 
p.  32,  and  clothe  a  Judge  of  Division,  though  not  "  the  Court," 
in  the  sense  of  31  &  32  Vict.,  c.  100,  sec.  2,  with  the  amending 
power  as  to  Issues  assigned  to  the  Lord  Ordinary. 

Some  of  the  rules  mentioned  by  Mr.  Mackay  appear  to  be 
singularly  strict,  it  might  even  be  said,  narrow.  For  instance, 
he  tells  us  that  where  notice  is  given  for  a  trial  to  be  held  at 
Circuit  instead  of  before  the  Lord  Ordinary,  it  must  be  "  at  the 
Circuit  to  whose  jurisdiction  the  subject-matter  of  the  action 
belongs."  And  he  proceeds  to  show  by  a  decided  case  that  this 
rule  is  so  strictly  construed  that  ''a  trial  cannot  be  held  at 
Glasgow  when  the  subject-matter  belongs  to  the  Inverary 
district  of  the  Western  Circuit." 

It  would  seem  that  in  some  respects  Jury  trial  is  not  taken 
advantage  of  in  Scotland  to  anything  like  the  extent  to  which  it 
is  capable  of  being  applied,  and  Mr.  Mackay  appears  to  regret 
this  circumstance.  Possibly,  if  diflSculties  were  thrown  in  its 
way,  it  would  become  more  popular;  but  it  certainly  reads 
curiously  that  **  Jury  trial  at  Circuit  is  of  rare  occurrence."  To 
the  often  very  difficult  questions  connected  with  Marriage,  our 
author  justly  gives  a  considerable  amount  of  attention,  no 
less  than  four  chapters  (LXXVI.  to  LXXIX.)  being  devoted  to 
Consistorial  actions  and  Declarators,  Divorce,  and  Actions  for 
Judicial  Separation,  and  for  Aliment.  This  portion  of  the 
learned  Professor's  work  would  not  be  without  interest  to 
the  parties  who  are  so  vigorously  opposing  each  other  in 
France  at  the  present  moment,  on  the  very  question  of  the  legali- 
sation of  Divorce,  which  the  Law  of  the  land  there  has  hitherto 
refused  to  admit.  There  is  a  good  story  told  of  M.  Naquet, 
whose  Bill  is  the  object  of  no  little  vituperation  in  and  out  of 
the  Chambers,  to  the  effect  that,  being  lately  rather  more  than 
usually  nettled  by  the  attacks  of  the  Clerical  party,  he  broke 
out,  probably  to  the  considerable  astonishment  of  his  hearers, 
**  There  are  nineteen  causes  of  Nullity  known  to  the  Roman 
Catholic  Church,  and  only  one  known  to  the  Law  of  the  land  ! " 
After  this  storm  we  should  imagine  that  the  traditional  calm 
ensued,  at  least  for  a  time.     Scottish  Law,  as  set  before  us  by 
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Mr.  Mackay,  recognises  five  causes  for  a  Declarator  of  Nullity. 
Curiously  enough,  not  one  of  them  covers  the  ground  taken  up 
by  the  Holy  See  in  the  recent  case  of  the  Princess  of  Monaco. 
Nor  do  we  precisely  gather  from  the  learned  Professor's 
language  what  would,  generally  speaking,  be  the  effect  of 
such  a  Declarator  on  the  issue,  if  any,  of  the  marriage 
so  annulled.  In  the  case  of  the  Princess  of  Monaco,  we 
have  particularly  noticed  the  fact  that  the  Sacred  Con- 
gregation, while  decreeing  the  nullity  of  the  marriage  on  the 
ground  of  the  alleged  want  of  consent  on  the  part  of  Lady 
Mary  Victoria  Hamilton,  which  it  held  proven,  nevertheless 
pronounced  for  the  legitimacy  of  the  issue.  Arguing  from  a 
Divorce  case  cited  in  a  note  in  the  Practice  of  the  Court  of  Session, 
we  should  suppose  that  a  similar  course  was  at  least  possible  in 
Scotland.  It  would  have  been  interesting  if  Mr.  Mackay  had 
dealt  with  the  point  totidem  verbis^  and  not  left  us  to  excavate  a 
doctrine  for  ourselves  on  what  is  at  best  a  highly  complicated 
question.  Simpliciter,  it  would  seem  difficult,  if  not  impossible, 
to  argue  the  legitimacy  of  the  issue  of  a  marriage  which,  to  use 
the  language  of  the  Scottish  Courts,  "  was  from  the  beginning, 
is  now,  and  in  all  time  coming,  null  and  void,  with  all  that  has 
followed  thereupon"  Space  warns  us  we  must  take  our  leave  of 
Mr.  Mackay,  but  we  cannot  conclude  without  again  recom- 
mending his  Practice  of  the  Court  of  Session  to  all  who  desire 
a  clear  and  thoughtful  guide  to  Scottish  Law  and  Scottish 
Practice. 


The  Institutes  of  English  Adjective  Law.  By  David  Nasmith, 
Esq.,  LL.B.,  of  the  Middle  Temple,  Barrister-at-Law. 
Butterworths.     1879. 

The  present  volume,  which  treats  of  Procedure  in  Court, 
with  an  outline  of  the  Law  of  Evidence  and  the  Measure  of 
Damages,  completes  the  task  which  Mr.  Nasmith  commenced 
in  his  previous  volumes  on  English  Public  Law  and  English 
Private  Law  (Persons  and  Things).  The  work  has  extended 
over  some  years,  and  bears  on  the  face  of  it  evidence  of  much 
well-directed  labour.  By  the  aid  of  the  four  moderately-sized 
volumes  provided  by  Mr.  Nasmith,  the  student  is  enabled  to 
attain  to  a  general  knowledge  of  the  whole  scope  of  English 
Law,  analytically  arranged,  so  as  most  easily  to  be  grasped  by 
the  memory.  Necessarily,  in  a  work  of  this  nature,  the  details 
are  occasionally  somewhat  meagre  ;  but  when  the  true  outlines 


214  REVIEWS. 

have  been  once  thoroughly  mastered,  the  subsequent  detailed 
study  of  special  branches  will  be  greatly  facilitated,  and  a 
philosophical  breadth  of  view  will  be  retained  throughout.  The 
previous  volumes  have  been  already  noticed  in  this  Review 
as  they  appeared  from  time  to  time;  and  of  the  one  now 
before  us  we  are  glad  to  be  able  to  say  that  it  in  no 
way  falls  short  of  the  merits  of  its  predecessors.  The 
subject  of  **  Procedure  out  of  Court "  has  been  omitted  by 
the  Author  on  the  ground  of  the  difficulty  of  dealing  with  it 
satisfactorily  as  a  whole.  But  the  entire  domain  of  Procedure  in 
Court,  the  Law  of  Evidence,  and  the  Measure  of  Damages,  have 
been  clearly  mapped  out  and  expounded  with  lucidity  and,  for 
the  purpose  in  view,  adequate  fulness.  Every  important 
proposition  is  supported  by  references  to  authorities,  and  even 
independently  of  its  own  merits,  the  work  has  a  distinct  value  as 
an  index  to  the  best  sources  of  information,  whenever  it  is 
desired  to  thoroughly  get  up  any  particular  legal  point.  In  an 
Appendix  (B.)  is  a  novel  *♦  Table  of  Pre-appointed  Evidence," 
which,  although  not  exhaustive,  is  at  once  ingenious  and  valuable 
both  for  study  and  reference.  The  Index,  as  in  the  previous 
volumes  on  **  Substantive  Law,"  is  two-fold,  being  both  alpha- 
betical and  analytical,  and  within  moderate  limits  appears  to 
afford  every  requisite  aid  to  rapid  and  easy  consultation  of  the 
text.  On  the  whole,  we  congratulate  Mr.  Nasmith  on  the 
completion  of  his  labour,  and  the  student  on  the  possession  of 
so  useful  a  guide  through  the  intricacies  of  the  legal  labyrinth 
as  the  *•  Institutes  of  English  Law.'* 


Fifty  Years  of  the  English  Constitution^  1830— 1880.  By  Sheldon 
Amos,  M.A.,  Barrister-at-Law.     Longmans  and  Co.     1880. 

In  the  small  compass  of  one  very  portable  volume,  the  late 
Professor  of  Constitutional  Law  and  Legal  History  in  the  Inns 
of  Court  has  given  to  the  world  a  large  body  of  views  and 
thoughts  on  many  of  the  most  stirring  subjects  of  recent  times. 
Not  a  few  of  them,  indeed,  are  actually  subjects  of  the  day. 
Events  move  so  rapidly  that  his  discussions  or  citations  of  the 
opinions  of  Miss  Martineau  and  John  Austin  seem  almost 
antiquated  in  a  book  dealing  with  such  very  contemporary 
history.  The  scope  which  Mr.  Amos  proposed  to  himself  was 
one  well  worthy  of  engaging  the  attention  of  a  Constitutional 
historian.  It  was  capable,  of  course,  of  being  understood  by  a 
writer  in  very  different  ways.     Mr.  Amos,  designedly  it  would 
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seem,  chose  the  widest  and  most  popular.  His  volume  is,  there- 
fore, addressed  rather  more  to  the  general  public,  whom  it  is  im- 
portant to  inform  on  Constitutional  questions,  than  to  the  lawyer. 
It  stands  in  considerable  and  rather  striking  contrast  with  such  a 
work  as  that  of  Allen,  and  it  bears  no  resemblance  to  the  older 
school  of  writers  on  Constitutional  Law  and  History.  It  is  of  the 
nineteenth  century,  in  its  popular  treatment,  as  in  its  subject- 
matter.  The  fifty  years  of  which  Mr.  Amos  writes  have  barely 
elapsed,  and  he  is  already  among  us,  judging  them.  We 
ourselves  must  confess  to  the  opinion,  that  much  of  the  latter 
portion  of  the  story  is  still  too  recent  to  be  calmly  and  impartially 
judged.  It  is  difficult,  if  not  impossible,  to  decide  upon  such 
points  as  the  purchase  of  the  Suez  Canal  shares,  the  acquisition 
(?)  of  Cyprus,  the  movement  of  the  Indian  troops  into  Europe 
— ^without  trenching  upon  party  politics,  which  are  yet  at 
boiling  heat;  and  more  especially  is  this  the  case  at  the 
present  moment.  There  are  parts,  therefore,  of  the  work 
before  us  which  we  think  we  shall  do  best  in  simply 
indicating  to  our  readers,  leaving  them  to  turn  to  the  author's 
own  pages  for  the  full  exposition  of  his  views.  We  observe 
that  the  doctrine  of  the  **  Omnipotence  of  Parliament"  does 
not  find  much  favour  in  the  eyes  of  Mr.  Sheldon  Amos. 
In  one  sense,  he  admits  it  may  be  true,  viz.,  the  sense  that 
Parliament  can  pass  .any  law  it  pleases,  and  the  Courts  will 
then  be  bound  by  it.  It  would,  perhaps,  be  a  ^eductio  ad  absurdum 
of  the  doctrine,  though  not,  we  trust,  a  contempt  of  the  High 
Court  of  Parliament,  to  suggest  that  the  Houses  might  pass  a  law 
that  everyone  should  use  **  auricomous  fluid,*'  and  that  not  to 
have  one's  hair  so  dyed  would  then  become  a  statutable  offence. 
From  his  own  point  of  view,  the  learned  writer  urges  that  the 
alleged  omnipotence  is  almost  a  contradiction  in  terms,  which 
is  perhaps  as  mild  a  formula  as  he  could  be  expected  to  use. 

We  need  scarcely  say  that  Mr.  Amos  has  appreciated  the 
value  of  the  very  interesting  materials  for  the  Constitutional 
history  of  the  earlier  part  of  the  present  reign  to  be 
found  in  the  Memoirs  of  Baron  Stockmar,  And  his  personal 
attitude  will  easily  be  understood  to  be  at  an  opposite 
pole  to  that  of  the  Baron,  on  the  doctrine  of  "  Govern- 
ment by  Parliament  with  the  assiduous  aid  of  the  Royal 
Prerogative."  We  italicise  the  words  which  seem  to  us 
emphatic  in  this  description.  The  quotations  which  our  author 
gives  from  the  Baron's  Letters,  at  p.  321,  will  explain  our  con- 
sidering them   emphatic.    The  Baron  there  speaks   of  *'  the 
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right  of  the  Crown  to  assert  itself  as  permanent  head  of  the 
Council  over  the  temporary  leader  of  the  Ministry,  and  to  act 
as  such/*  as  a  right,  **  not  likely  to  be  gainsaid  even  by  those 
who  regard  it  through  the  spectacles  of  party."     Through  what 
spectacles,  we  should  like  to  ask,  are  we  expected  to  look  at 
Baron  Stockmar  ?     He  is,  we  believe,  an  extremely  important 
person  to  understand,  with  reference  to  much  that  has  come 
to  pass  since  his  day.     Whether  his  real  influence  has  even  yet 
been  at  all  adequately  measured,  may  still   admit  of  doubt. 
And   this   the    more    from   the    Baron's   very  himiility.      He 
was  evidently    **  a  *numble  man,"    and  kept   himself  in   the 
back-ground,    content   with    moral    power,    and    not    caring 
for  its  external  manifestation.    That  he  understood  the  English 
Constitution  in  its  true  historical  sense,  we  do  not  believe, 
neither,  we  think,  does  Mr.  Amos.     The  doctrines  which  he 
quietly  strengthened  by  dropping  here  a  suggestion,  and  there  a 
confirmation  or  assertion,  had,  no  doubt,  as  Mr.  Amos  observes, 
been  for  some  time  "  in  the  air,"  at  the  English  Court.     But 
they  took  consistency,  we  are  very  much   inclined  to  think, 
when  Baron  Stockmar's  advice  was  all  powerful  with  his  pupil, 
and  when  that  pupil  had  attained  to  the  position  for  which  he 
had  been  consciously  educated.     Mr.  Amos  has  done  well   in 
drawing  attention  to  these  and  many  other  i>oints.     He  has 
been,  perhaps  unavoidably  in  so  living  a  subject,  rather  discur- 
sive in  his  treatment ;  but  his  book  will  very  likely  have  all  the 
more  readers,  and,  at  any  rate,  we  trust  that  he  will  be  agree- 
ably disappointed  in  the  number  of  students  willing  to  track 
out  with  him  *'  the  slow,  patient,  oscillating  story  of  Constitu- 
tional change  " 


The  Practice  of  the  Chancery  Division  of  the  High  Court  of  Justice; 
and  on  Appeal  therefrom.  For  the  use  of  Practitioners  and 
Students.     By  John  F.  Haynes,  LL.D.     Stevens  &  Sons. 

Before  proceeding  to  notice  Dr.  Haynes's  new  work,  we  should 
like  to  enter  a  general  protest  against  a  practice  which  appears 
to  be  growing  up,  of  entrusting  the  writing  0/  Books  of  Prac- 
tice to  inexperienced  hands.  We  do  not  forget  that  one  of 
the  most  valuable  and  successful  law-books  ever  published, 
viz.,  Sugden's  **  Vendors  and  Purchasers,"  was  written  before 
the  author  was  called  to  the  Bar.  Talent  and  industry  will 
generally  suffice  to  produce  a  good  treatise  on  the  principles 
of  law  and  their    application    to    a    particular  subject,    but 
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these  qualities  alone  will  not  necessarily  ensure  a  satisfactory 
book  of  Practice.  For,  though  books  of  Practice  doubtless 
consist  for  the  most  part  of  compilations  from  other  books,  yet 
they  rarely,  if  ever,  proceed  upon  the  same  lines.  The  structure 
of  the  new  work  generally  differs  materially  from  the  older  ones. 
Either  it  is  found  desirable  to  make  it  more  condensed,  or 
to  alter  the  arrangement.  It  requires,  therefore,  some  practical 
knowledge  and  experience  on  the  part  of  the  writer  to  enable  him 
to  determine  what  is  essential,  what  may  be  omitted,  what  are 
the  peculiar  desiderata  to  be  aimed  at. 

The  book  before  us,  though  the  production  of  a  gentleman 
who,  from  the  fact  that  the  only  legal  addition  which  he  has 
placed  after  his  name  is  **  LL.D.,"  would  hardly  appear,  ^V»(2 
facie^  to  possess  the  practical  experience  which  we  should  have 
desired  in  the  author  of  a  work  of  this  nature,  betrays  but  few 
of  the  defects  we  should  have  expected  to  find.  This,  doubtless, 
is,  to  a  considerable  extent,  accounted  for  by  the  circumstance 
that  Mr.  Biddle,  of  the  Rolls  Chambers,  has  given  the  author 
the  benefit  of  his  knowledge  and  large  experience.  Mr.  Haynes 
is,  by  no  means,  the  first  author  who  has  had  to  acknowledge 
his  indebtedness  to  Mr.  Biddle. 

Very  little  attempt  is  made  to  lessen  the  labour  of  readers  by 
furnishing  them  with  the  general  effect  of  Statutes,  Orders, 
Rules,  and  Decisions  relating  to  any  particular  subject.  And 
in  this,  we  think,  perhaps,  Mr.  Haynes  has  acted  wisely,  for, 
unless  such  work  is  done  with  very  great  accuracy  and 
skill,  it  is  much  better  left  unattempted.  Materials  for  enabling 
the  practitioner  himself  to  obtain  the  information  he  may  require 
are,  however^  placed  before  him  in  a  convenient  and  accessible 
form.  The  arrangement  of  the  work  appears  to  be  good,  and  it 
contains  numerous  useful  references.  Upon  the  whole  we  think 
the  author  has  fairly  succeeded  in  the  object  he  had  in  view. 
That  there  was  room  for  a  work  of  this  nature  we  have  little 
doubt,  and  we  trust  Mr.  Haynes  will  receive  practical  evidence 
that  such  was  the  case. 


Revista  de  Derecho  y  del  Notariado.  Director,  Don  Luis  Gon- 
ZAGA  SoLER  Y  Pla,  Notariodel  litre.  Colegio  de  Barcelona; 
Redactor  jefe,  Don  Jose  Mila  y  Pf,  Doctor  enambos  Derechos, 
&c.    (Barcelona  :  Pasaje  de  Escudillers,  No.  i.)     1879-80. 

We  have  elsewhere,  in  our  current  number,  alluded  to  the 
relatively  large  place  which   Notarial  Law  fills  in  most  Conti- 
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nental  countries,  whose  systems  are  more  directly  based  upon 
the  Civil  and  Canon  Law  of  Rome.  At  its  head-quarters, 
indeed,  in  the  Eternal  City,  the  College  of  Notaries  is  still,  we 
believe,  in  possession  of  a  species  of  cryptic  writing  peculiar  to 
itself,  samples  of  which  may  be  found  among  the  MSS.  in  the 
British  Museum.  The  mere  fact  that  an  extensive  Bibliogra- 
phical catalogue  raisonne  of  **  Works  illustrating  the  Notariate  " 
should  have  been  commenced  in  so  comparatively  remote  a 
region  as  the  Dalmatian  town  of  Zara — half- forgotten  by  Western 
Europe  since  the  days  of  the  Fourth  Crusade — shows  the  im- 
portance attributed  to  the  subject.  Dr.  Pappafava,  on  the 
shores  of  the  Adriatic,  Sr.  Gonzaga  Soler,  and  Sr.  Mil4,  by 
the  **  tideless  Midland  Sea,"  in  their  several  ways  attest  the 
value,  to  Continental  nations,  of  this  ancient  branch  of  Law. 
Since  we  first  made  the  acquaintance  of  our  Barcelona 
contemporary,  its  field,  already  enlarged  upon  that  which 
it  originally  filled  as  La  Reforma  del  Notariado^  has  been 
still  further  extended  through  an  increase  in  its  editorial 
staff.  The  accession  of  Sr.  Mil4  y  Pi,  Assistant- Professor  of 
Roman  Law  in  the  Literary  University  at  Barcelona,  promises 
well  for  the  maintenance  of  the  strictly  scientific,  or,  as 
our  Continental  friends  call  it,  **  doctrinal "  portion  of  the 
Review.  At  the  same  time,  the  fact  that  both  Editors  are  in 
active  practice  as  Notary  and  Advocate  respectively,  in  the 
local  Colleges  severally  appertaining  to  those  faculties,  gives 
ample  security  for  the  preservation  of  the  practical  features 
which  distinguish  this  Review  as  well  as  our  other  Spanish 
contemporary,  the  Revista  de  los  Tribunales.  We  believe  that,  as 
a  port  and  centre  of  maritime  activity,  Barcelona  must  stand 
much  in  need  of  a  good  Legal  journal,  such  as  we  have  found 
in  the  Review  now  before  us.  We  cannot  doubt  that  it 
supplies  a  local  want,  and  we  are  persuaded  that  the  position 
of  Barcelona  offers  special  facilities  for  an  International  useful- 
ness which,  we  may  add,  its  programme  for  the  new  year 
promises  to  the  readers  of  the  Revista  de  Derecho  y  del  Notariado, 


The  January  number  of  the  Sessumal  Proceedings  of  the 
Social  Science  Association  (i,  Adam  Street,  Adelphi),  shows  us 
that  the  Law  Amendment  Society  is  very  justly  alive  to  the 
credit  due  to  it  for  the  labour  which  it  so  long  and  so 
unswervingly  devoted  to  the  object  now  partially  attained  by 
the  appointment  of  a  Director  of  Public  Prosecutions.    The 
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question  was  one  of  those  discussed  at  the  Liverpool  Congress 
in  1876,  and  a  resolution  was  passed  in  favour  of  the  establish- 
ment of  a  Public  Prosecutor.  This  is  only  one  of  the  many 
good  works  which  the  Society — springing,  it  might  almost  be 
said,  fully  matured  from  the  ceaselessly  active  brain  of  Lord 
Brougham — has  silently  helped  forward  by  its  persistent  advo- 
cacy of  the  great  cause  of  Law  Reform.  There  is  a  wide  field 
still  before  it,  and  we  hope  the  efforts  of  the  Society  will  increase 
with  its  successes,  **  never  hasting,'*  indeed,  but  also  **  never 
resting." 


Smaller  Books  and  Pamphlets. 

The  Law  relating  to  Weights,  Measures ,  and  Weighing  Machines , 
by  G.  C.  Whiteley,  M.A.,  Barrister-at-Law  (Knight  &  Co., 
1879),  contains  a  succinct  but  clear  exposition  of  a  branch  of 
law  which  comes  home  very  forcibly  to  a  large  class  of  the  com- 
munity. The  book  deals  with  the  whole  of  the  United  Kingdom, 
so  that  it  constitutes  a  ^^multum  in  parvo'"  of  information  which 
ought  to  be  widely  circulated.  We  do  not  feel  sure  that  we 
follow  Mr.  Whiteley  in  his  annotation  of  6  &  7  Will.  IV.,  c.  37, 
s.  7,  on  p.  133,  where  he  states  the  effect  of  the  omission  of  the 
words,  **  drawn  by  a  horse,  mule,  or  ass,"  after  **  cart  or  other 
carriage,'*  to  be  that  bakers  within  the  metropolitan  area,  send- 
ing out  bread  in  a  harrow,  need  not  be  provided  with  scales, 
though  bound  to  it  under  the  same  words,  **  throughout  the 
rest  of  England  and  Scotland.*'  The  question  seems  to  us  to 
be  this,  what  is  a  **  cart  or  other  carriage  ?  '*  Is  what  is  commonly 
called  a  **  hand-cart,"  propelled  by  a  man  or  boy,  instead  of  a 
•*  horse,  mule,  or  ass,*'  a  cart  or  carriage  within  the  meaning  of 
the  Act  ?  If  a  bicycle  be  a  carriage,  surely  a  hand-cart  is  a 
**  cart  or  carriage.'* 

The  Summary  Jurisdiction  Act,  1879,  which  came  into 
operation  on  the  ist  of  January,  has  introduced  important 
changes  into  the  administration  of  magistrates'  law.  Greater 
elasticity,  and  a  large  extension  of  discretionary  power  in  the 
direction  of  leniency,  have  been  introduced  into  the  criminal 
jurisdiction  of  Justices  of  the  Peace,  and  it  behoves  all  magis- 
trates, and  magistrates'  clerks,  to  make  themselves  thoroughly 
conversant  with  their  enlarged  powers  and  duties  under  the 
new  statute.  Mr.  Martin  Green's  edition  of  the  Act  (Waterlow 
and  Sons,  Limited)  will  be  fpund  a  useful  vade-mecum,  which 
should  be  in  the  hands  of  all  who  have   business  at  Petty 
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Sessions.  The  Notes,  which  are  intercalated  in  the  copy  of  the 
Act,  are  concise,  pertinent,  and  expressed  in  such  simple 
language  that  even  the  non-professional  reader  will  find  little 
difficulty  in  mastering,  with  their  aid,  the  provisions  of  this 
long-wanted  amendment  of  the  law  administered  by  the  Great 
Unpaid. 

A  Summary  of  the  Law  and  Practice  in  Admiralty^  by  T. 
Eustace  Smith  (Stevens  &  Haynes,  1880),  epitomises  in 
a  convenient  form  the  main  features  in  the  administration 
of  the  jurisdiction  of  an  important  Divisional  Court.  We 
suspect  the  revision  must  have  been  somewhat  hurried;  or 
our  old  friend  Bottomry  would  scarcely  have  appeared  on 
the  margin  of  p.  60  as  "  Buttomry ;"  and  in  several  places 
the  text  might  have  been  made  clearer  by  the  introduction 
of  parentheses,  as,  e,g,,  on  p.  8,  in  regard  to  the  sentence  "  and 
the  civil  jurisdiction,''  &c.  We  have  looked  in  vain  for  a  cita- 
tion of  Le  Parlement  Belge^  a  case  which  was  exhaustively  treated 
in  our  own  pages  by  Sir  Travers  Twiss  (Law  Magazine  and  Review f 
May,  1879J,  and  which  raised  such  intricate  and  important 
questions  tnat  it  should  have  found  a  place  among  the  **  causes 
celhbres"'  cited  by  Mr.  Eustace  Smith,  and  will  no  doubt  appear 
in  his  next  edition. 

Mr.  F.  Beaufort  Palmer's  very  useful  and  handy  Share- 
holders' and  Directors'  Companion  (Stevens  &  Sons,  1880),  has 
deservedly  reached  a  second  edition.  It  certainly  ought  to 
be  in  the  hands  of  all  who  are  in  any  way  concerned  in  the 
vast  network  of  Companies  Limited.  We  can  only  regret 
that  Mr.  Palmer  has  not  yet  embraced  within  the  scope  of  his 
Companion  the  case  of  Companies  limited  by  guarantee^  which 
certainly  includes  some  scientific  societies,  as  well  as  law  socie- 
ties and  chambers  of  commerce. 

A  Popular  Essay  on  the  Land  Law  Reform  Question ,  by  Arthur 
Underbill,  M.A.,  Barrister- at- Law  (Butterworths,  1879),  deals 
with  a  very  important  question  in  a  spirit  which  does  not,  to 
our  mind,  rise  to  the  gravity  of  the  occasion.  Starting  with  the 
thesis,  which  may  easily  be  granted,  that  **  it  has  become  of  late 
the  fashion  among  writers  on  political  subjects  to  use  somewhat 
truculent  and  disparaging  language  towards  their  opponents/* 
Mr.  Underbill  himself,  on  p.  7,  says — **  It  will  be  seen  that 
when  people  talk  of  perpetual  entail,  and  harsh  feudal  laws,  and 
so  on,  they  talk  nonsense."  This  may  at  least  be  called  **  dis- 
paraging language ; "    but   it   is  complicated   by  the  circum- 
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stance  that  the  author  immediately  proceeds,  so  far  as  we  can 
understand  him,  to  contradict  himself.  He  first  informs  us 
that  **  in  ninety-nine  cases  out  of  a  hundred,*'  the  family  pro- 
perty is  **  re-settled  '*  on  the  eldest  son  on  his  attaining  his 
majority,  **upon  him  for  life  only,  with  remainder  to  his  eldest 
son,  in  the  same  form  as,  and  subject  to  like  powers  as  were 
contained  in  the  original  settlement,  save  only  that  the  original 
settlor  retains  his  prior  life-estate."  And  after  this  he  proceeds 
to  tell  us,  italicising  his  information,  that  **  in  Practice  it  is  a  rare 
thing  for  a  person  to  have  a  mere  life-interest  in  property,  except  where  hy 
re-settling  if  (which  happens,  he  has  already  said,  in  ninety-nine 
cases  out  of  a  hundred)  **  he  has  consented  to  hind  himself"  Under 
such  a  conflict  of  statements,  we  can  only  ask  Mr.  Underhill, 
**  Quis  custodiet  ipsos  custodes  ?  " 

The  Indian  Empire,  its  External  Relations,  and  its  Moral  and 
Material  Progress  and  Condition,  by  Alexander  Robertson,  M.A., 
Barrister-at-Law  (Dundee :  Winter,  Duncan  &  Co.,  1879),  deals 
with  a  subject  which  ought  to  be  of  the  highest  interest  to  all 
members  of  the  race  which  has  established  the  **  Paramount 
Power,"  instead  of  being,  as  is  too  often  the  case,  relegated  to 
the  limbo  of  a  more  convenient  season.  We  need  scarcely  say 
that  having  in  hand  such  a  topic  as  India,  Mr.  Robertson 
touches  upon  its  almost  inseparable  concomitants,  the  present 
and  future  of  Constantinople,  and  the  Ottoman  rule,  the  Suez 
Canal,  and  other  questions  of  the  day.  Although  a  strong 
supported  of  the  general  foreign  policy  of  the  present  Govern- 
ment, Mr.  Robertson  sees  and  acknowledges  that  the  position 
at  Constantinople  cannot  remain  much  longer  in  its  present 
halting  condition.  The  great  political  difficulty,  therefore,  still 
awaits  its  solution.  With  regard  to  the  internal  questions  con- 
cerning India,  our  author's  views  seem  to  be  hopeful— inclining 
rather  to  optimism.  But  we  agree  with  him  that  there  are 
great,  we  might  say  immense,  capabilities  of  extended  commer- 
cial relations  between  India  and  Europe  on  the  one  hand,  and 
Trans-Himalayan  Asia  on  the  other.  We  hope  Mr.  Alexander 
Robertson's  timely  pamphlet  may  help  to  draw  public  attention 
to  our  great  Indian  Empire. 

The  Cause  Lists  at  Westminster  and  Guildhall,  by  T.  W.  Erie, 
Associate,  Common  Pleas  Division  (Stevens  and  Sons,  1879), 
may  be  described  as  a  species  of  Apologia  for  existing  arrange- 
ments under  the  Judicature  Acts  to  which  no  small  amount  of 
exception  has  been  taken.      Mr.  Erie,  who  necessarily  writes 
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with  considerable  official  knowledge  of  both  the  reformed  and 
unreformed  systems,  is  chiefly  surprised  that  we  have  got  on  as 
well  as  we  have,  and  counsel  and  suitors  have  not  got  more  to 
complain  of.  We  doubt  whether  Mr.  Erie's  pamphlet  will 
altogether  lay  the  uneasy  spirits  that  have  been  roaming  to 
and  fro  in  quest  of  redress,  but  it  may  be  commended  to  their 
attention. 

A  Sketch  of  the  History  and  Progress  of  County  Government  in 
England^  with  Suggestions  for  its  Improvement,  by  John  Lloyd, 
J. P.,  and  Smallman  Smith,  Barrister-at-Law  (W.  Maxwell, 
^^79)  presents  us  once  more  with  the  well-worn  figure  of  Alfred 
the  Great  as  the  author  of  our  local  shire  administration.  It 
was  probably  after  he  had  burnt  the  goodwife*s  cakes  that  the 
restless  mind  of  the  parent  of  all  existing  English  institutions 
took  up  with  county  government.  Messrs.  Lloyd  and  Smith 
do  not  see  any  way  to  overcoming  the  **  insuperable  difficulties  *' 
connected  with  the  reform  of  county  government  short  of  the 
**  complete  disestablishment  and  abolition  of  the  Court  of 
Quarter  Sessions,"  from  which  they  decidedly  shrink.  The 
only  alternative — if  any  such  can  be  said  to  remain,  after  the 
language  cited — is  to  **  make  use  of  and  develope  **  Quarter 
Sessions.  This  is,  perhaps,  the  course  which  will  really  be 
adopted. 

The  Statute  Law  of  1878  and  1879,  and  the  Real  Property  Limita- 
tion Act,  1874,  for  the  Use  of  Students  for  the  Incorporated  Law 
Society's  Examinations,  by  H,  Foulkes  Lynch,  Solicitor  (Waterlow 
and  Sons,  1879),  forms  a  useful  continuation  to  the  previous 
issues  of  the  same  author.  The  Real  Property  Limitation  Act 
is  rightly  introduced,  as  it  only  came  into  operation  with  the 
commencement  of  1879.  A  series  of  questions  on  the  Bills  of 
Exchange  Act,  1878,  Matrimonial  Causes  Act,  and  other  legis- 
lative results  of  the  Sessions  of  the  past  two  years,  adds  to  the 
usefulness  of  Mr.  Lynch's  publication  for  the  purposes  of  the 
examinee. 

Breach  of  Promise,  its  History  and  Social  Consideration,  by  C.  J. 
MacColla  (Pickering,  1879),  is  a  booklet  which  seems  to 
illustrate  the  difficulty  of  getting  the  grave  question  with 
which  it  deals  treated  seriously.  The  author  has,  indeed,  dived 
into  cases  decided  so  far  back  as,  temp*  Car.  II.;  he  has  also 
noticed  the  complications  introduced  into  Western  Jurispru- 
dence by  the  Canonical  Doctrine  of  Pre-Contract,  which,  in 
practice,  played  fast  and  loose  with  the  Sacrament  of  Matri- 
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mony,  especially  during  the  fifteenth  and  sixteenth  centuries. 
But  Mr.  MacCoUa  is  too  much  given  to  notes  of  admiration  and 
to  extravagant  language ;  and  we  really  had  read  Bardell  v. 
Pickwick  before  we  saw  it  reproduced  here. 

The  Summary  Jurisdiction  Act,  1879,  by  Frederic  Gordon 
Templer,  Barrister-at-Law  (Stevens  and  Sons,  1880),  presents 
this  important  Statute  in  a  convenient  and  elegant  shape,  briefly 
but  clearly  annotated.  There  are  appended  no  less  than  forty 
pages  of  Forms,  Returns,  Warrants,  &c.,  applicable  under 
various  provisions  of  the  Act.  Magistrates  would  do  well  to 
take  an  early  opportunity  of  familiarising  themselves  with  so 
handy  a  companion  to  the  Bench. 

A  Digest  of  Cases  relating  to  the  Construction  of  Buildings^  cS^.,  with 
Notes,  and  an  Appendix  of  Forms,  by  E.  S.  Roscoe,  Barrister-at- 
Law  (Reeves  &  Turner,  1879),  supplies  a  want  for  a  large  sec- 
tion of  the  lay  public.  Originally  printed  in  the  tolumns  of  the 
Builder,  Mr.  Roscoe's  Digest  of  Cases  cannot  but  prove  welcome, 
in  its  present  compact  shape,  to  the  legal  profession,  to  architects, 
contractors,  and  builders,  as  well  as  to  those  who  so  frequently 
have  occasion  to  employ  them.  In  his  brief  annotations  on 
decided  cases,  Mr.  Roscoe  is  always  at  pains  to  point  out  what 
features,  in  any  particular  judgment,  seem  to  call  for  especial 
caution  on  the  part  of  those  directly  affected,  whether  corpora- 
tions or  individuals.  The  book  is,  generally  speaking,  very 
clearly  and  carefully  printed,  but  we  observe  that  in  his  citation 
of  the  Code  Civil,  on  p.  11,  **  Vice  "  is  twice  given  as  feminine, 
which  we  can  scarcely  believe  to  be  legal,  as  it  certainly  is  not 
grammatical,  French.  The  Precedents,  Forms,  and  Agreements 
and  Conditions,  occupy  rather  more  than  half  the  volume,  and 
add  materially  to  its  practical  utility.  Why  should  not  Mr. 
Roscoe  go  yet  further  a-field  and  give  us  a  Digest  of  Building 
Law  ?     Is  there  not  room  for  such  a  work  ? 

The  sixth  edition  of  the  Guide  to  the  Preparation  of  Bills  of  Costs, 
by  Thomas  W.  Pridmore,  one  of  the  principal  Clerks  in  the 
Chancery  Taxing  Master's  Office  (Waterlow  &  Sons,  Limited), 
contains  a  mass  of  information  which  cannot  fail  to  prove  of 
great  value  to  every  solicitor. 

The  Equitable  Doctrine  of  Election  is  undoubtedly  a  difficult 
subject  for  the  law-student  to  grasp  in  all  its  complicated  bear- 
ings, and  Mr.  John  C.  H.  Flood  in  his  Tractate  on  this  Rule  of 
Practice  in  English  Law  (Maxwell  &  Son,  1880)  has  endeavoured. 
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we  think  successfully,  to  smooth  the  path  of  the  legal  tyro. 
As  in  his  larger  work  on  **  Wills  of  Personal  Property/'  which 
we  reviewed  in  our  number  for  May,  1878,  Mr.  Flood's  system 
of  exposition  is  characterised  by  a  fulness  and  discursiveness 
which  have  their  merits,  indeed,  but  which  may  be  carried  too 
far  even  in  the  presumed  interest  of  the  student.  This  is,  how- 
ever, a  matter  of  opinion,  and  Mr.  Flood  defends  his  method 
as  that  which  experience  has  taught  him  is  best  suited 
for  the  class  of  readers  whom  he  has  primarily  in  view. 
We  incline  to  agree  with  the  suggestion  thrown  out  obiier 
by  the  author  (p.  32),  that  the  best  remedy  for  the  undoubted 
hardships  inflicted  by  the  attempt  of  the  Courts  to  do  Equity, 
in  the  case  of  those  careless  or  wilful  individuals  who  deal  with 
property  not  their  own,  would  be  the  enactment  of  a  short 
statute  to  the  following  effect :  **  In  every  case  where  a  testator 
or  other  person,  whether  by  inadvertence,  misapprehension,  or 
deliberate  intent,  assumes  by  his  will  or  deed  to  dispose  of 
property  over  which  he  has  no  actual  power,  the  instrument 
wherein  such  disposition  of  such  property  is  found,  shall  to  all 
intents  and  purposes  be  void,  qua  that  portion  thereof  which 
concerns  the  property  affected  by  his  error,  without  regard  to 
any  extnnsic  circumstances  which  may  have  induced  that  error 
in  his  mind.'* 
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I.— CYPRUS:    ITS   MEDIAEVAL  JURISPRUDENCE 
AND   MODERN    LEGISLATION. 

rriHERE  is  probably  no  portion  of  the  civilised  world, 
-■-      of    which    the    legendary   history    may    be    traced 
further  back,  and  is  more  interesting,   than  that  of   the 
island  of  Cyprus.     Colonised  at   a  very  early  period   by 
Phoenician  settlers   from  the  metropolis   of  Tyre  on  the 
Syrian  mainland,  it  is  identified  by  Jewish  writers  with  the 
Chittim  of  the  Old  Testament,  whilst  the  Cypriot  legends 
carry  back  the  adventures  of  its  early  Greek  colonists  to  a 
period  antecedent  to  the  siege  of  Troy.     Its  Greek  name  of 
Cyprus  is  said  to  have  been  derived  from  a  plant  of  that  name, 
a  species  of  Henna,  which  grew  in  abundance  in  the  island, 
and  from  which,  in  ancient  days,  a  variety  of  cosmetic 
dyes  and  ointments  were  prepared,  just  as  the  island   of 
Rhodes  was  so  named  from  its  roses,  from  which  an  essence 
was  extracted,  that  formed  at  one  time  a  lucrative  article  of 
commerce.    The  great  natural  sources   of  wealth  in  the 
island  of  Cyprus  were  its  forests  and  its  mines.     The  pine 
and  the  cedar,  which  grew  in  abundance  on  its  mountains, 
were  employed  on  a  large  scale  for  shipbuilding.     Iron  also 
was  plentiful,  whilst  silver  and  gold  were  found  in  small 
quantities,    but   its  mines   were    chiefly    famous    for   the 
production   of  a  metal,  which  was   known   amongst    the 
Greeks  as  XoXicos  Kvirpto?,  Latinised  as  Ms  Cyprium,  and 
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Anglicised  in  the  term  "copper."     There  can  be  no  doubt 
that  there  was  a  very  early  commerce  in  this  metal  between 
the  mainland  of  Greece  and  the  island  of  Cyprus.     The 
Greeks  sought  their  copper  in  Cyprus,  just  as  the  Phoenician 
mariners,  with  greater  enterprise,  found  their  way  through 
the  Straits  of  Gibraltar  to  the  Scilly  •  Islands,  which  they 
named   Cassiterides  from  the  metal  "  cassiteros,"  a  term 
which  is  used  in  Homer's  Iliad  (B.  xxiii.,  I.  50)  to  denote 
the   metal   **  tin."     But   whence   the  word  Cassiteros  was 
derived  is  not  ascertained ;  the  Arabic  name,  however,  for 
tin  is  kasdeer,  which  some  have  suggested  to  be  the  parent  of 
Cassiteros.     That  the  metal  "  tin  "  was  an  article  of  Asiatic 
commerce  with  Europe  at  an  early  period  is  beyond  doubt, 
and  tin  is  found  in  the  present  day  very  generally  in  the 
Malay  Islands,  where  it  is  called  **  tima,"  a  name  probably 
known  to  the  Phoenicians,  in  which  case  it  is  not  an  un- 
reasonable conjecture  that  the  Phoenicians  introduced  the 
term  "  tin  "  into  Cornwall.     A  method  of  alloying  copper 
with  tin  so  as  to  form  the  mixed  metal  known  in  Greece 
as  XoXkos,  seems  to  have  been  discovered  at  a  very  early 
period  in  the  history  of  metallurgy,  whilst  the  application 
of  tin  to  the  surface  of  other  metals  by  the  process  which 
is  termed   "  tinning,"    seems    to    have    been    a  common 
practice  at  the  time  when  the  Iliad  of  Homer  was  composed 
—  (B.  XXIII.,  1.  503).     It  has  thus  happened  that  the  island 
which    supplied    to  the   Greeks  in   great    abundance   the 
Henna  plant,  which  is  used  by  the  women  of  the  Levant 
as  a  pigment  for  the  hands  and  as  a  dye  for  the  hair,  and  is 
known  as  kopher  in  the  Hebrew  tongue,  has  also  given  its 
name  to  the  metal,   copper^  which   the   Greek  merchants 
purchased  in  the  ports   of  Cyprus,   and  introduced   into 
Europe  as  Cypriot  bronze. 

At  what  time  the  earliest  Phoenician  settlers  established 
themselves  in  the  island  of  Cyprus  no  one  can  say,  nor  is  it 
precisely  known  whence  the  Phoenician  themselves  came, 
or  whether  they  were  of  Semitic  or  Hamite  origin.     It  has 
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been  noticed,  however,  that  a  great  number  of  words,  which 
are  peculiar  to  Cyprus,  are  of  Semitic  derivation,  which 
would  be  decisive  of  the  Semitic  character  of  the  earliest 
Phoenician  settlers,  if  we  could  be  sure  that  these  words 
have  not  been  derived  from  a  still  earlier  body  of  colonists, 
which  peopled  Lycia,  and  which  may  have  crossed  the 
Cilician  Sea  into  Cyprus.  There  are  good  grounds,  however, 
for  believing  that  the  Phoenician  settlers  had  established 
themselves  in  Cyprus  at  a  period  much  earlier  than  the  tenth 
centurybefore  Christ,  inasmuch  as  they  were  powerful  enough 
and  bold  enough  to  revolt  against  the  tribute  payable  to  the 
mother  city  of  Tyre  on  the  mainland,  at  the  time  when 
King  Hiram  reigned  in  Tyre,  who  was  contemporary  with 
King  Solomon  of  Jewish  history.  On  the  other  hand,  the 
fortunes  of  the  Greek  colonists  are  traced  back  to  a  period 
antecedent  to  the  Siege  of  Troy  in  the  Cyprian  Iliad,  as  it 
has  been  termed,  in  other  words,  in  the  earliest  and  most 
famous  epic  poem  of  the  island,  known  far  and  wide  as 
the  Cypriad.  Unfortunately,  all  that  we  possess  of  the  poem 
is  the  argument,  which  has  been  preserved  in  the  pages  of 
Proclus,  but  from  this  we  know  that  the  Cypriot  Epic 
comprised  a  great  number  of  local  legends,  which  belonged 
to  the  Trojan  cycle,  and  are  not  contained  in  the  Iliad  of 
Homer.  On  the  other  hand,  the  Iliad  itself  and  the 
Odyssey  are  full  of  references  to  Cyprus  and  its  kings. 

Agamemnon,  the  king  of  men  and  the  leader  of  the 
expedition  against  Troy,  is  represented  in  the  Iliad  (B.  xi., 
1.  19)  as  clothing  himself  in  an  exquisitely  wrought  suit  of 
armour,  the  gift  of  Cinyras  the  legendary  hero  of  Cyprus,  to 
whom  was  attributed  the  invention  of  the  various  tools 
used  in  the  working  of  metals  ;  whilst  the  Odyssey  recounts 
how  Menelaus,  the  brother  of  Agamemnon,  visited  the 
island  on  his  way  home  from  Troy  (B.  iv.,  1.  83),  and  how 
the  wise  Ulysses  was  hospitably  entertained  by  Dmetor, 
one  of  the  kings  of  Cyprus,  and  the  successor  of  Cinyras — 
(B.  XVII.,  1.  442).    The  traditions  of  the  island  referred  the 
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authorship  of  the  Cypriad  to  Stasinos,  to  whom  Homer  is 
represented  to  have  given  his  daughter  in  marriage,  so  that 
the  two  great  Epic  poets  of  the  Ionian  family  are  brought 
together  by  the  traditions  of  the  island  into  familiar  rela- 
tionship. In  the  days  of  Herodotus,  when  the  text  of  the 
Cypriad  was  still  entire,  many  persons  contended  that  it  was 
the  work  of  Homer,  but  Herodotus  himself  (B.  ii.,  ch.  117) 
was  of  opinion,  that  the  narrative  of  the  return  of  Paris  was 
so  differently  told  in  the  Cypriad  from  the  account  of  it  in 
the  Iliad,  that  the  two  poems  could  not  well  have  been  the 
work  of  one  and  the  same  bard. 

It  would  be  a  long  and  somewhat  intricate  story  to  travel 
through  the  history  of  the  political  relations  maintained  by 
the  Cypriots  with  the  Kings  of  Egypt.  The  theory  which 
accepts  the  statement  of  Herodotus,  that  the  early  Phoenician 
settlers  on  the  coast  of  Syria  were  colonists  who  had 
migrated  westward  from  the  head  of  the  Persian  Gulf, 
finds  no  difficulty  in  a  cognate  tradition  that  the  ruling 
race  in  Egypt  was,  at  one  time,  of  the  same  ethnological 
character.  This  fact  would  account  for  the  circum- 
stance, that  King  Thothmes  III.,  in  whose  reign  the  exodus 
of  the  Israelites  is  fixed  by  Egyptologists,  is  recorded  to 
have  conquered  Cyprus.  He  had,  probably,  with  the  aid 
of  a  Phoenician  fleet — for  the  Egyptians  themselves 
were  never  famous  as  mariners — effected  a  hostile 
landing  on  the  coast  of  Cyprus,  and  achieved  a  victory 
over  some  of  the  petty  kings.  No  traces  exist  in  the 
island  at  the  present  time,  which  would  warrant  the 
supposition  that  the  early  Egyptians  made  any  settle- 
ments in  the  island.  The  Phoenician  element,  on  the  other 
hand,  had  began  to  decline  after  the  successful  expedition 
of  the  Greeks  against  Troy ;  immediately  upon  which  event 
we  read  of  numerous  Greek  settlements  made  in  various 
parts  of  the  island,  and  even  of  Agamemnon  himself  landing 
at  Amathus  to  punish  the  bad  faith  of  Cinyras,  and 
establishing  part  of  his  Greek  followers  in  one  of  the  chief 
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Phcenician  towns.  The  Phoenicians  do  not  appear  at  any 
time  to  have  spread  themselves  very  widely  over  the  island. 
Their  main  settlements  were  at  Amathus,  Citium — the 
modern  Lamaca — and  Paphos.  Idalium  also,  and  Car- 
passia,  were  probably  of  Phoenician  origin ;  but  the 
Phoenicians  had  a  tower  of  strength  in  the  priestly  family 
of  the  Cinyradae,  who  were  established  in  prehistoric  times 
at  Paphos,  where  they  had  introduced  the  worship  of  the 
Tyrian  goddess,  Astarte.  The  Greeks  themselves  had 
found  no  difficulty,  when  they  arrived  in  the  island,  in 
recogfnising  in  Astarte  a  cognate  manifestation  of  the  same 
principle,  which  they  worshipped  in  their  own  country 
under  the  Pelasgic  name  of  Aphrodite,  the  goddess  of 
fertility,  and  so  they  readily  united  with  the  Phoenicians  in 
worshipping  one  divinity  in  common  in  the  same  temple, 
and  in  acknowledging  the  hereditary  priesthood  of  the 
Cinyradae,  whose  religious  supremacy  extended  over  the 
whole  of  the  island.  It  was  not  until  after  the  death  of 
Alexander  the  Great,  that  the  power  of  this  family  of  priest- 
kings  received  its  death-blow  from  a  foreign  hand.  On  the 
death  of  Alexander  the  Great,  the  so-called  kings  of  the 
island  became  divided  into  two  parties ;  the  towns  which 
were  of  Phoenician  origin — ^Amathus,  for  instance,  Citium, 
and  Paphos — all  followed  the  fortunes  of  Antigonus,  who 
had  established  himself  in  Syria,  whilst  the  towns  more 
purely  Greek  sided  with  Ptolemy  Lagos,  the  founder  of  a 
Greek  dynasty  in  Egypt.  The  arms  of  the  Ptolemies 
prevailed  ultimately,  and  Nicocles,  the  last  of  the  ancient 
priest-kings  of  Paphos,  refusing  to  surrender  himself,  fell 
upon  his  own  sword,  whilst  his  brother  set  fire  to  the  royal 
palace,  and  the  entire  family  of  the  Cinyradae  perished  in 
the  flames.  Cyprus  was,  after  this  time,  with  certain 
alternations  of  the  fortunes  of  war,  a  dependency  of  the 
Greek  kings  of  Egypt,  and  its  last  viceroy  was  the  uncle  of 
Queen  Cleopatra,  whom  the  Romans  resolved  to  deprive  of 
his  temporal  power,  but  offered  him  the  high  priesthood  of 
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the  Paphian  Venus,  with  all  its  honours  and  riches,  in  its 
stead.  He  preferred  to  take  poison — and  thus  the  Ptolemaic 
rulers  of  Cyprus  came  to  an  end,  and  the  island  became 
a  province  of  the  Roman  Republic.  Amongst  its  more 
illustrious  proconsuls  was  Marcus  TuUius  Cicero.  Marc 
Antony,  during  the  Triumvirate,  gave  the  island  to 
Cleopatra,  queen  of  Egypt,  but  Augustus  revoked  the 
gift,  and  re-annexed  the  island  to  the  Empire. 

We  stand,  after  this  time,  on  strictly  historical  ground,  and 
Cyprus  is  brought  within  the  circle  of  the  labours  of  the 
early  Apostles  of  Christianity  by  the  visit  of  St.  Paul  to 
Paphos,  in  the  reign  of  the  Emperor  Tiberius,  and  it  was 
in  the  presence  of  the  Roman  proconsul,  Sergius  Paulus, 
that  Elymas,  the  sorcerer,  was  struck  blind  at  Paphos, 
whilst  gainsaying  the  teaching  of  St.  Paul  (Acts,  xiii.). 
The  great  wealth  of  the  island  at  all  times  before  its  occu- 
pation by  the  Romans,  is  an  extraordinary  feature  of  its 
history,  and  its  sources  of  wealth,  notwithstanding  the  fre- 
quency of  civil  tumults,  and  the  insurrectionary  attempts  of 
petty  chiefs  to  establish  their  independence  of  Rome,  seems 
to  have  been  in  no  way  diminished  during  the  first  four 
centuries  after  Christ,  as  in  the  reign  of  the  Emperor  Con- 
stantine  Cyprus  was  one  of  the  richest  provinces  of  the 
Roman  Empire.  The  Arabs,  however,  after  their  conquest 
of  Egypt,  were  not  slow  in  attempting  to  acquire  possession 
of  the  island ;  but  the  Byzantine  Emperors  succeeded  always 
in  repelling  their  attacks  until  it  was,  at  last,  subjugated  by 
the  Arabs  during  the  reign  of  the  Khalif  Harun  el  Reschid, 
in  803  A.D.  It  remained  in  the  possession  of  the  Khalifs  of 
Egypt  for  a  century  and  a  half.  The  Arabs,  however,  left 
no  permanent  mark  upon  the  island,  unless  they  introduced 
at  this  time  the  sugar-cane  into  the  island,  and  they  were, 
in  their  turn,  expelled  by  the  Christians  in  964,  at  the  period 
of  the  great  schism  amongst  the  followers  of  Mohammed, 
when  the  Fatimite  Khalifs  established  themselves  in  Egypt 
and  founded  Grand  Cairo.     From  this  time  forward,  down 
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to  the  third  Crusade,  Cyprus  was  governed  by  rulers  who 
bore  the  title  of  Dukes  of  Cyprus,  and  were  vassals  of  the 
Emperors  of  Constantinople. 

There  is  a  manuscript  in  the  Bibliothique  Nationale,  at 
Paris,  which  is  unique  of  its  kind,  and  has  never  yet  been 
published,  and  which  contains  the  code  of  laws,  under  which 
the  Greek  inhabitants  of  the  Island  of  Cyprus  were  living  at 
a  period  shortly  before  the  third  Crusade,  during  which 
King  Richard  thte  First,  of  England,  made  the  conquest  of 
the  island,  and  subsequently  transferred  it  to  Guy  de 
Lusignan,  who  founded  the  Lusignan  dynasty.  The  family 
of  the  Comneni  were,  at  that  time,  established  on  the 
Byzantine  throne.  They  were  of  Italian  origin,  and  more 
than  one  of  the  successors  of  the  first  Emperor,  Isaac  I. 
(a.d.  1056)  had  renounced  the  imperial  purple  and  retired 
into  a  monastery.  One  or  two  of  the  Comnenian  Emperors 
were  accomplished  princes,  and  the  memory  of  the  Em- 
peror Manuel,  who  succeeded,  in  1143,  his  father  Kalo- 
joannes,  otherwise  John  the  Handsome,  so  called  in  deri- 
sion of  his  want  of  beauty,  appears  to  have  been  revered  in 
Cyprus.  Upon  his  death,  his  son,  Alexius  II.,  was  put 
aside,  and  Andronicus  the  First,  having  strangled  Maria, 
the  widow  of  the  Emperor  Manuel,  usurped  the  throne,  and 
steeped  himself  in  deeds  of  lust  and  cruelty  to  such  a  dis- 
graceful extent,  that  he  was  violently  put  to  death  by  the 
populace,  not,  however,  without  having  established  an 
example,  which  his  successors  were  too  prone  to  follow, 
and  which  led  to  the  expulsion  of  the  dynasty  of  the  Com- 
neni from  Europe  before  the  end  of  the  twelfth  century. 
At  the  time  of  the  third  Crusade,  which  may  be  said  to 
have  commenced  in  a.d.  1189,  Cyprus  had  passed  under  the 
sovereignty  of  Duke  Isaac,  a  member  of  the  imperial  family 
of  the  Comneni,  who  had  been  first  of  all  Governor  of 
Armenia,  where  he  had  endeavoured  to  render  himself  inde- 
pendent, when  Andronicus  the  First,  above-mentioned, 
his  personal  enemy,  usurped  the  Byzantine  throne.   Having 
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failed  in  this  attempt  he  betook  himself  to  Cyprus,  where, 
by  means  of  forged  imperial  letters,  purporting  to  appoint 
him  Duke  of  the  Island,  he  obtained  possession  of  the 
Government,  and  ultimately  assumed  the  title  of  Emperor 
of  Cyprus.  His  hatred  of  the  Franks  was  intense  ;  and  he 
communicated  to  Saladin,  at  that  time  master  of  Jerusalem, 
all  the  information  which  he  could  procure  respecting  the 
warlike  preparations  of  the  Crusaders,  and  he  ultimately 
closed  all  the  ports  of  Cyprus  against  their  vessels.  Under 
these  circumstances  a  terrible  tempest  dispersed  the 
English  fleet,  which  was  on  its  way  from  Messina  to 
join  the  Crusaders,  who  were  besieging  Acre,  and  here 
we  are  in  the  midst  of  events  which  are  narrated  in 
the  English  Chronicles  of  Benedict  of  Peterborough,  and 
of  Roger  de  Hoveden,  as  well  as  in  the  continuation  of 
the  History  of  Jerusalem,  by  William,  Archbishop  of  Tyre. 
Many  of  the  English  ships,  which  were  denied  shelter  in 
the  Cypriot  ports,  were  wrecked  upon  the  inhospitable  coast, 
and  amongst  the  passengers  who  perished  were  several 
members  of  the  King's  Court,  one  of  whom  was  Roger 
Malchien,  whose  name  is  Latinised  in  the  Chronicles  as 
Rogerus  Malus  Catulus,  King  Richard's  Vice-Chancellor, 
whose  body  was  cast  ashore  with  the  King's  Great  Seal 
suspended  round  his  neck.  The  seal  was  found  by  a  Cypriot 
peasant,  and  was  subsequently  restored  to  King  Richard. 
One  of  the  largest  vessels  of  the  fleet,  on  board  of  which 
was  King  Richard's  sister,  Jeanne,  the  widowed  Queen  of 
Sicily,  and  the  Princess  Berengaria,  daughter  of  the  King  of 
Navarre,  the  aflianced  bride  of  King  Richard,  was  refused 
access  into  the  port  of  Limassol  on  the  southern  coast  of 
Cyprus,  and  had  great  difliculty  in  keeping  the  sea.  Such 
inhospitality  would  have  been,  under  any  circumstances,  a 
strong  provocative  to  the  high-spirited  King  of  England, 
but  Duke  Isaac  was  not  content  to  maintain  an  armed 
neutrality  against  the  Crusaders  ;  he  formed  a  plot  to  make 
himself  master  of  the  persons  of  the  Queen  of  Sicily  and  the 
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Princess  by  seizing  their  vessel  whilst  she  was  at  anchor, 
under  pretext  of  supplying  the  mariners  with  fresh  water,  of 
which  they  were  in  great  need.  Fortunately,  the  crew  of 
the  Queen's  vessel  were  on  their  guard,  and  put  forth 
promptly  to  sea,  where  they  soon  fell  in  with  the  vessel  of 
the  King  himself  and  the  rest  of  the  English  fleet.  King 
Richard  thereupon  directed  his  course  to  the  Port  of 
Limassol,  and  demanded  the  release  of  the  shipwrecked 
mariners  and  a  supply  of  fresh  water,  both  of  which 
requests  were  rejected  with  derision.  He  thereupon  disem- 
barked a  portion  of  his  troops,  whom  Duke  Isaac  did  not 
venture  to  meet  in  battle,  and  he  fled  to  the  mountains. 
Duke  Isaac,  having  subsequently  collected  an  army,  gave 
battle  to  King  Richard;  and,  after  a  series  of  disastrous 
engagements,  in  the  course  of  which  he  broke  faith  in  a 
shameful  manner  with  the  English  King,  he  was  made 
prisoner,  and  was  handed  over  to  the  custody  of  the  Knights 
Hospitallers,  who  transported  him  to  their  castle  at  Margas, 
near  Tripoli,  where  he  died.  Upon  the  defeat  of  Duke 
Isaac,  the  Greek  Primate  and  the  inhabitants  of  the  chief 
towns  of  the  island  swore  allegiance  to  King  Richard,  and 
received  from  him  in  return,  under  his  Royal  Seal,  a  grant 
of  all  the  laws  and  customs,  which  they  had  enjoyed  before 
the  usurpation  of  Duke  Isaac.  The  English  chronicler, 
who  is  known  to  us  by  the  title  of  Benedict  of  Peterborough, 
tells  the  story  in  these  words: — "  Before  the  King  departed 
from  Cyprus,  the  Counts  and  the  Barons  and  all  the  men 
of  the  Island  gave  to  the  King  the  half  of  all  that  they 
possessed  for  the  laws  and  institutions  which  they  had  in 
the  time  of  Manuel,  Emperor  of  Constantinople,  and  the 
King  granted  them  and  confirmed  them  by  his  Charter." 
(Chronicle  of  Benedict  of  Peterborough,  Rolls  edition. 
Vol.  II.,  p.  i68.)* 

*  A  contemporary  narrative  of  the  calamities  of  Cyprus  in  the  Greek  tongue 
by  Neophytus.  a  monk  of  the  Monastery  of  Kykkou,  has  been  printed  in  the 
Itinerarium  Regis  Ricardi  L    Rolls  Edition,  vol.  i.,  p«  clxxxiv.    The  text  of 
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We  have  no  certain  knowledge  of  the  changes,  which 
Duke  Isaac,  on  proclaiming  himself  Emperor  of  Cyprus 
and  renouncing  his  vassalage  to  the  Emperors  of  Constan- 
tinople, may  have  made  in  the  laws  of  the  island,  further 
than,  that  he  set  all  law  but  that  of  his  own  will  at  defiance, 
and  he  trampled  upon  the  rights  enjoyed  by  the  nobles  and 
commonalty  of  the  island  under  the  laws  hitherto  observed 
there.  Those  laws  we  know  to  have  been  for  the  q^ost 
part  the  body  of  Greek  laws  entitled  the  Basilica,  coupled 
probably  with  certain  local  ordinances  and  customs.  The 
Basilica  had,  at  the  time  of  the  third  Crusade,  been  received 
as  law  throughout  the  Eastern  Empire  for  three  centuries. 
The  title  of  this  body  of  law,  as  is  well  known,  is  derived 
from  the  Emperor  Basilius,  the  Macedonian,  who  recognised 
the  necessity  of  compiling  a  body  of  law  in  the  Greek 
language  for  the  subjects  of  his  empire,  who  were  strangers 
to  the  Latin  tongue,  and  many  of  whom  were  not  familiar 
with  the  body  of  Roman  law  compiled  in  the  fifth  century 
after  Christ  under  the  authority  of  the  Emperor  Justinian. 
Basilius,  however,  did  not  live  to  see  his  work  completed, 
but  his  son  Leo  the  Wise,  who  succeeded  Basilius  in 
886  A.D.,  promulgated  the  amended  code  and  perpetuated 
the  name  of  his  father  Basilius  as  the  orig^ator  of  it  by 
giving  to  it  the  title  of  Ta  jSoo-iXwca.  We  have  ventured  to 
describe  this  body  of  law  by  the  term  "  amended  code,"  but 
we  have  no  intention,  in  employing  the  term  "code,"  to  use 
it  in  the  special  sense  in  which  the  term  "  code  "  is  used  in 
distinction  from  "  digest "  in  the  Corpus  Juris  Civilis.  The 
compilation  of  laws  called  the  Basilica  was  not  intended  to 
supersede  altogether  the  laws  of  Justinian,  but  to  authorise 
certain  amendments  of  them,  to  consolidate  the  more 
recent  Imperial  Constitutions,  and  to  embody  in  writing  a 

this  narrative  is  printed  from  a  MS.  in  the  Bibliothdque  Nationale  in  Paris, 
which  is  quoted  bj  Cotelier  in  his  Ecclesiae  Qraecae  Monumenta,  Paris,  i68x. 
Tom  zi,  p.  Z57,  as  No.  2,376  in  the  King  of  France's  Library.  It  appears  firom 
this  MS.  that  King  Richard  was  welcomed  by  the  Cypriots  as  their  Liberator. 
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later  jurisprudence,  which  had  grown  up  since  the  time  of 
Justinian,  and  which  rested  on  the  judgments  of  the  Courts 
or  the  opinions  of  juris-consults.    The  laws  of  Justinian, 
however,  were  not  superseded,  except  where  the  provisions 
of  the  Basilica  were  in  conflict  with  them.     This  is  an 
important  fact  to  bear  in  mind.     Likewise  there  was  no 
imperial    notification    prefixed  to  the    Basilica,   like    the 
Declaration  of  the  Emperor  Justinian  4)refixed  to  his  code, 
whereby  he  forbade  any  other  jurisprudence  to  be  taught 
in  the  three  chief  schools  of  Law,   viz.,  Rome,   Constan- 
tinople, and  Berytus,  or  any  other  rules  of  law  to  be  followed 
in  the  Courts  of  the  Empire.  There  has  also  been  preserved 
a  record  of  all  the  Novellae  or  new  Constitutions  of  the 
Byzantine  Emperors,  from  the  time  of  Leo  the  Wise  until 
the  time  when  King  Richard  L  of  England  effected  his 
conquest  of  Cyprus,  and  there  is  good  reason  to  believe 
that  the  Emperor  Manuel  issued  no  new  Constitution,  nor 
any  general  laws,  which  have  come  down  to  us  connected 
with  his  name,  except  an  edictal  epistle  of  the  year  a.d.  1146 
imposing  penalties  on  all  persons,  who  should  dissent  from 
the  articles  of  faith  approved  by  him  as  Emperor  in  a  synod 
held  at  Constantinople  in  that  year.     It  is  possible,  indeed, 
that  the   Emperor   Manuel   may  have  sanctioned  certain 
special  laws  to  be  operative  only  in  Cyprus,  inasmuch  as 
we  are  informed  by  Michael  Attaliata,  in  the  preface  to 
his  law  treatise  entitled  vovrj/xa  vofiucov  (a.d.  1072)  that  the 
Greek  Emperors,   after   Leo.  the  Wise,  ceased  to  make 
laws,  which   should   be   of  universal   application  through- 
out   the    Eastern    Empire,,  and    legislated    specially    for 
the    separate    provinces,    as    necessity    arose.     In    the 
absence,   therefore,  of  any  Byzantine   or  Cypriot  record 
of  any  laws  having  been  made  for  Cyprus  by  the  Emperor 
Manuel,  it  may  be  presumed  that  the  English  Chroni- 
cler,   in  speaking  of    the  laws  which  were  in  force  in 
Cyprus  in  the  time  of  that  Emperor,  is  speaking  of  the 
Basilica.      That   the  laws   of  the  Greek    Empire   were 
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observed  by  the  Greek  population  of  the  island  may  be 
inferred  from  the  manuscript  of  the  laws  of  Cyprus,  which 
is  preserved  in  the  Bibliotheque  Nationale,  and  has  been 
already  referred  to.  The  MS.  itself  is  a  small  quarto,  in  a 
handwriting  of  the  thirteenth  century,  and  it  commences 
with  a  document  of  no  slight  historical  importance  to  the 
Cypriots,  being  the  famous  Bull  of  Pope  Alexander  IV., 
known  as  the  Cypriat  Constitution,  published  at  Anagni,  in 
Italy,  on  3rd  July,  1260,  with  the  object  of  defining  the 
limits  of  the  Ecclesiastical  Jurisdiction  of  the  Latin  and 
Greek  Bishops  in  Cyprus,  or,  in  other  words,  of  establishing 
the  supremacy  of  the  Bishops  of  the  Latin  Rite  over  those 
of  the  Greek  Rite.  This  Constitution  remained  in  force  as 
long  as  the  Franks  maintained  their  dominion  over  the 
island.  Immediately  after  this  Bull  there  are  inserted  in 
the  MS.  some  verses  on  the  respective  duties  of  the  Judge 
and  the  Advocate,  after  which  come  nineteen  chapters  of 
Laws,  in  the  Greek  language,  to  which  is  prefixed  the  title 
of  A^x4  /3t/3A.tW  the  beginning  of  the  Books.  I  refrain  from 
entering  into  details  as  to  the  nature  of  these  laws,  further 
than  to  state,  on  the  authority  of  M.  Pardessus,  who  has 
carefully  examined  the  manuscript,  that  the  seventeenth 
and  eighteenth  chapters  of  these  laws  contain  provisions 
on  the  subject  of  Maritime  Law,  which  are  identical  with 
the  provisions  of  the  Basilica.  There  is,  however,  an  inter- 
pretation of  the  language  of  the  English  Chronicler  which 
deserves  notice,  although  ijt  is  not  favourable  to  the 
character  of  the  Cypriots  for  humanity  towards  shipwrecked 
mariners.  The  reign  of  the  Emperor  Manuel,  with  the 
exception  of  the  short  interregnum  of  the  boy  Alexius  II., 
preceded  immediately  the  reign  of  Andronicus  I.,  who  has 
been  already  alluded  to  as  an  execrable  tyrant,  but  whose 
short  reign  of  three  years  has  one  redeeming  feature  in  it, 
namely,  he  enacted  a  law  to  abolish  the  practice  of  pillaging 
shipwrecked  mariners,  which,  although  it  had  been  re- 
strained by  the  legislation  of  Justinian,  had  recovered  in 
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the  dark  ages  its  lost  ground,  and  had  again  become  an 
established  practice  both  in  Italy  and  in  the  East.  Nicetas 
Choniata,  one  of  the  Byzantine  historians,  in  his  annals  of 
the  reign  of  the  Emperor  Andronicus  I.,  gives  a  full  account 
of  the  measures  adopted  by  that  prince  to  repress  the  evil 
practice  of  wrecking,  but  his  laws  found  little  favour  with 
his  subjects,  and  the  practice  appears  to  have  been 
maintained  in  many  parts  of  the  Eastern  Empire  down 
to  the  fourteenth  century,  long  after  it  had  ceased  to  be 
general  in  Western  Europe.  It  is  not  improbable  that 
Duke  Isaac,  during  his  short  sovereignty  over  the  island 
of  Cyprus,  had  suspended  the  laws  of  the  Emperor  Andro- 
nicus, and  had  himself,  set  up  a  claim  to  all  wreck  as  a 
perquisite  of  his  Exchequer  (resfisci),  and  that  the  Cypriots, 
who  were  not  prepared  to  renounce  what  they  considered 
to  be  their  natural  right  to  appropriate  to  themselves  what- 
ever the  bounty  of  the  sea  cast  up  on  their  shores,  demanded 
with  that  object,  from  King  Richard,  the  restoration  of  the 
laws  of  the  Emperor  Manuel.  This  is  the  more  probable, 
inasmuch  as  the  laws  of  the  Crusaders,  which  were  sub- 
sequently introduced  into  Cyprus,  ordained  that  if  a  ship 
went  ashore  and  was  wrecked,  the  property  which  was  on 
board  should  be  salved  for  him  to  whom  it  belonged,  and 
that  the  lord  of  the  land,  where  the  ship  was  wrecked, 
should  bs  entitled  to  nothing  more  than  the  mizen-mast 
and  the  rudder. 

King  Richard  was  not  long  in  discovering  that  by  his 
acquisition  of  Cyprus  he  had  become  possessed  of  what 
may  be  fancifully  described  as  "  a  white  elephant.*'  So  he 
lost  no  time  in  ceding,  for  a  considerable  sum  of  money,  his 
possession  of  the  island  to  the  Knight-Templars.  The 
Knight-Templars,  on  the  other  hand,  soon  discovered  in 
their  turn  that  they  had  mounted  a  horse,  which  was 
disposed  to  shake  off  its  rider.  They  were  not,  however, 
the  most  gentle  of  masters.  The  Chronicle  of  Florio 
Bustrone,  of  which  a  complete  copy  is  preserved  in  a  MS. 
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in  the  British  Museum  (additional  MSS.,  Earl  of  Guildford, 
No.  8,630),  informs  us,  that  the  Templars  treated  the  in- 
habitants of  the  islands  like  the  serfs  of  the  villages,  which 
they  possessed  in  Syria,  and  the  result  was,  that  a  general 
insurrection  of  the  Greek  population  was  planned  to  take 
effect  on  Holy  Saturday,  the  eve  of  Easter  Day,  a.d.  1192. 
The  Greek  priests,  equally  with  the  people,  had  resolved  to 
shake  off  the  yoke  of  the  hated  Latins.  The  brethren, 
however,  of  the  Temple  saved  themselves  from  massacre 
by  anticipating  the  rising  of  the  people,  and  slaughtered 
them  in  such  numbers,  that  the  river  at  Nicosia  from  the 
bridge  of  the  Senechal  to  the  bridge  of  the  Berline  ran  red 
with  human  blood.  No  age  or  sex  was  spared,  and  the 
peasants  abandoning  their  villages  fled  to  the  mountains, 
and  thus  the  Knight-Templars  finding  their  acquisition  of  the 
island  likely  to  be  a  burden  to  them,  requested  Kmg  Richard 
to  resume  possession  of  it,  which  he  consented  to  do. 

The  situation  of  the  Crusaders  in  Palestine  was  at  this 
time  somewhat  precarious.  The  siege  of  Acre  had  at  last 
been  brought  to  a  successful  termination,  and  King  Philip 
Augustus  of  France  had  taken  his  departure  on  his  return 
to  his  own  kingdom.  King  Richard,  meanwhile  undertook 
an  expedition  against  Jerusalem,  and  defeated  the  Sultan 
Saladin  in  the  plain  of  Arsur,  and  thereupon  made  himself 
master  of  Jaffa.  Here  he  decided  to  fortify  himself,  and  to 
advance  upon  Jerusalem  in  the  approaching  winter,  but 
the  French  knights,  according  to  the  narrative  of  the  con- 
tinuator  of  the  history  of  William  of  Tyre,  refused  to  follow 
the  leadership  of  a  foreign  prince,  and  King  Richard  found 
himself  constrained  to  renounce  his  enterprise.  Thus  the 
Third  Crusade  was  brought  to  an  untimely  end,  not  so  much 
through  the  courage  and  tenacious  resistance  of  the  Sultan 
Salaiin,  as  through  the  international  dissensions  in  the  camp 
of  the  Crusaders.  Amongst  the  causes  of  the  dissensions 
were  the  rival  claims  of  Conrad  de  Montserrat,  and  of  Guy 
de   Lusignan  to  the  throne  of  Jerusalem.     Conrad  was 
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favoured  by  the  French  king,  and  Guy  de  Lusignan  was 
supported  by  King  Richard  I.,  who  was  in  fact  his  imme- 
diate feudal  superior,  Guy  de  Lusignan  being  a  feudatory  of 
Richard  as  Count  of  Maine.  Unfortunately,  Conrad  de 
Montserrat  was  murdered  by  two  Arab  assassins  on  the 
very  day,  when  a  majority  of  the  chiefs  of  the  Crusade  had 
sent  to  invite  him  to  accept  the  ensigns  of  royalty,  as  King 
of  Jerusalem.  They  thereupon,  without  further  delay, 
elected  Henry  of  Champagne,  the  nephew  of  King  Richard 
I.,  as  his  successor  in  the  Kingdom  of  Jerusalem,  whilst 
Guy  de  Lusignan  decided  to  acquire  by  purchase  from  King 
Richard  the  island  of  Cyprus,  and  to  establish  himself  there 
as  Lord  of  Cyprus.  King  Richard  thereupon  determined  to 
return  to  England  to  combat  the  intrigues  of  his  brother. 
Prince  John.  The  Crusaders,  who  were  settled  in  Palestine, 
and  whose  new  capital  was  St.  Jean  d*Acre,  made  a  truce 
for  three  years  with  the  Sultan  Saladin ;  and,  although  the 
great  object  of  the  third  Crusade  was  frustrated,  as  far  as 
the  recovery  of  the  Holy  City  was  concerned,  the  Crusade 
had  not  been  undertaken  in  vain.  The  Sultan  consented 
to  leave  the  Franks  in  the  possession  of  the'  coast  of 
Palestine  from  Antioch  to  Jaffa.  He  further  granted  full 
liberty  of  commerce  to  all  Christian  merchants,  and  under- 
took to  protect  all  such  Christian  pilgrims,  as  should  desire 
to  offer  up  their  prayers  in  the  church  of  the  Holy 
Sepulchre. 

Fortunately  for  the  island  of  Cyprus,  Guy  de  Lusignan 
resolved  upon  administering  its  government  upon  principles 
very  different  from  those,  which  the  Templars  had  en- 
deavoured to  put  into  practice.  In  the  first  place,  he 
tranquillised  the  fears  of  the  native  population,  and  re- 
established in  their  possessions  all  those,  whom  Duke  Isaac 
had  despoiled.  In  the  second  place,  he  invited  settlers 
from  the  mainland  of  Syria ;  and  great  numbers  of  the 
Latin  families,  which  were  established  in  Palestine  in 
districts  bordering  on  the  territory  of  the  Saracens,  trans- 
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ferred  themselves  gladly  to  safer  quarters  in  the  island.^ 
It  is  not,  however,  believed  that  many  baronial  or  knightly 
families  crossed  over  into  the  island.  The  persons  who 
availed  themselves  of  the  king's  offer  were,  for  the  most 
part,  members  of  that  mixed  community  which  had 
established  themselves  in  Syria  during  the  first  Crusade, 
and  were  distinguished  from  the  nobles  by  the  title  of 
bourgeois  ;  or,  as  we  should  say  in  English,  by  the  name  of 
"the  Commons."  Each  of  these  bodies,  that  is  to  say,  the 
Nobles  and  the  Commons,  had  their  own  system  of  laws, 
which  were  termed  "  Assizes,"  the  history  of  which  laws  is 
singularly  illustrative  of  the  vitality  of  a  legal  system,  of 
which  the  procedure  was  based  on  the  principle  of  the 
judicium  parium,  or  trial  by  one's  peers. 

11.  The  origin  of  these  laws  goes  back  to  the  first  Crusade. 
On  the  election  of  Godfrey  de  Bouillon,  in  1099,  to  the 
throne  of  the  Latin  Kingdom  of  Jerusalem,  which  the 
Crusaders  had  established  on  their  recapture  of  the  Holy 
City  from  the  Saracens,  the  first  care  of  the  new  king  was 
to  draw  up  a  body  of  laws  for  the  government  of  the 
subjects  of  his  new  kingdom.  Those  subjects  consisted  of 
two  very  different  bodies  of  men,  namely,  an  organised 
body  of  barons  and  knights,  with  their  armed  retainers,  and 
a  heterogeneous  body  of  footmen,  "la  gent  k  pie,"  who 
followed  in  the  wake  of  the  fighting  men  and  acknowledged 
no  military  chief.  The  former  had  left  their  counterpart 
behind  them  in  Western  Europe ;  the  latter  were  a  novel 
development  of  industrial  life,  merchants  and  mariners, 
handicraftsmen  and  cultivators  of  the  soil,  who  had  quitted 
their  homes  from  a  desire  to  improve  their  condition  of  life, 
and  were  not  disposed  to  acquiesce  in  a  system  of  political 
dependence  like  that  which  they  had  left  behind  them,  and 
which  they  had  outgrown  in  their  new  career  of  perilous 
adventure.  The  result  was  that  two  distinct  systems  of 
jurisprudence  were  compiled,  the  one  being  a  selection  of  the 
most  approved  usages  and  customs  of  feudalism,  the  other 
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being  a  collection  of  maritime  and  commercial  usages,  suit- 
able to  the  wants  of  the  new  society,  which  had  to  maintain 
itself   by  the  multifarious  pursuits  of  peaceful   industry. 
Hence   the    establishment  of  two  corresponding  systems 
of  judicature,  the  High  Court,  over  which  the  King  himself 
presided,  and  the   Court   of  the  Burghers   or  Commons, 
over  which    the    King's    Viscount    presided.      The   pro- 
cedure   of  the   High    Court  was   organised  according  to 
the  practice   observed  in    the   feudal  Courts  of  Western 
Europe,  in  which  the  con-vassals  assembled  to  judge  their 
peers  in  the  presence  of  the  lord.     The  Court  of  the  Burgh- 
ers, on  the  other  hand,  observed  the  same  principle,  some- 
what differently  modified  in  its  application,  under  which  the 
judicium  parium  was  secured  by  the  appointment  of  twelve 
jurats  firom  the  body  of  the  Burghers  in  every  principal 
town,  two  or  more  of  which  jurats  always  sat  in  judgment 
with  the  Viscount  or  his   deputy,  who  presided  over  the 
Court.    The  laws*,  or  rather  the  principles  of  jurisprudence 
for  the  respective  guidance  of  the  members  of  the  High  Court 
and   the  members  of  the   Burgher  Court,  were  carefully 
reduced  into  writing  by   Godfrey  de   Bouillon,   and  were 
embodied  in  two  separate  books,  to  which  were  affixed  the 
seals  of  the  King,  of  the  Patriarch  of  Jerusalem,  and  of  the 
Viscount  of  the  King.    The  sealed  books  were  then  deposited 
with  much  solemnity  in  a  chest  within  the  church  of  the  Holy 
Sepulcre,  the  most  venerated  of  the  sacred  places  in  Jeru- 
salem, and  hence  they  were  styled  "Lettres  de  Sepulcre." 
Reference  was  made  to  these  books,  as  occasion  might  require, 
with  the  greatest   solemnity,  and  additional  rules  of  law 
were  inserted  in  them  from  time  to  time,  and  the  books 
themselves  were  carefully  preserved  until  Jerusalem  was 
recaptured    from   the   Christians   by  the   Sultan  Saladin, 

•  The  term  "  Assixe  "  is  thus  defined  in  **  La  Clef  des  Assizes,"  Sec.  XLI., 
p.  482 : — 

*'  Assize  est  que  toutes  les  chozes  que  Tou  a  veu  user  et  acoustumer  et 
deliverer  en  la  Court  du  Royaume  de  Jerusalem  et  de  Chipre." 

16 
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in  1187,  when  they  unfortunately  disappeared  amongst  other 
treasures  of  the   vanquished   Franks.     These   two  collec- 
tions of  laws  were  entitled,  respectively,  the  Book  of  the 
Assizes  of  the  High  Court,  and   the  Book  of  the  Assizes 
of  the  Court  of  the  Burghers.     The  latter  book  has  come 
down  to  us  in  a  more  authentic  form  than  the  Book  of  the 
Assizes  of  the  High  Court,  owing  to  the  circumstance  that " 
copies   of  the   Book  of  the   Assizes  of  the   Court  of  the 
Burghers  existed  in  the  hands  of  the  Viscount,  or  his  deputy, 
and  of  the  Burghers  of  every  Burgher  Court  in  the  kingdom 
of  Jerusalem,  and  there  appears  from  a  list  preserved  in  Le 
Livre  de  Jean  d'Ibelin,  one  of  the  great  soldier-jurists  of 
the  thirteenth  century,  to  have  been  as  many  as  thirty-seven 
of  such   Courts  established  in  the   chief  towns  of  Syria, 
such  as  Acre,  Jaffa,  Ascalon,  Tyre,  and  Sidon.     The  Book  of 
the  Assizes  of  the  High  Court  on  the  other  hand,  which 
contained  the  privileges  of  the  Barons  and  Knights,  had 
always  been  jealously  guarded  from  public  view,  while  the 
Christians  maintained  possession  of  Jerusalem,  and  there  is 
no  record  of  any  authentic  copy  of  it  having  been  made 
before  it  disappeared,  as  above-mentioned.     The  traditions, 
however,  of  the  High  Court  were  carefully  maintained  at 
Acre,  which,   after  the  fall  of  Jerusalem,  became  the  head- 
quarters of  the  Latin  Jurisprudence,   and  Jean   d'Ibelin, 
already  mentioned,  who  was  Count  of  Jaffa  and  of  Ascalon, 
and  whom  Joinville  represents  to  have  been  one  of  the  ablest 
of  the  celebrated  soldier-jurists  of  the  age,  undertook  about 
the  middle  of  the  thirteenth  century  to  reduce  into  writing 
the  Jurisprudence  of  the  High  Court,  and  to  restore,  as  it 
were,  the  Book  of  the  Assizes  of  that  Court.     It  is  this 
treatise  of  Jean  d'Ibelin,  which  is  received  in  the  present  day 
as  the  Book  of  the  Assizes  of  the  High  Court  of  Jerusalem, 
and  its  transmission  to  us  under  that  title  is  warranted  by 
an  Act  of  the  Cypriot  Legislature,  which  solemnly  accepted 
this  Book  in  a.d.  1369  as  a  most  faithful  reproduction  of  the 
original  Book  of  the  Assizes  of  the  High  Court. 
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It  was  with  a  view  to  secure  to  this  work  the  same 
respect  which  had  been  formerly  paid  to  the  "  Letters  of 
the  Sepulcre,"  that  King  Peter  II.  of  Cyprus  and  his 
nobles  deposited  with  much  solemnity  a  copy  of  it  in  a 
chest  within  the  Cathedral  of  Nicosia  on  i6th  November, 
1369.  This  volume  was  thenceforth  regarded  with  the 
same  veneration  as  had  been  formerly  shown  towards 
the  original  Books  of  Godfrey  de  pouillon,  and  when  the 
Venetians,  in  the  fifteenth  century  (a.d.  1489),  obtained 
possession  of  the  island  by  the  voluntary  cession  of  it 
on  the  part  of  Queen  Catherine,*  they  engaged  themselves 
by  a  solemn  act  to  maintain  the  ancient  Assizes  of  the 
Kingdom.  Famagusta,  however,  which  had  been  one  of 
the  earliest  settlements  of  the  Crusaders,  was  made  an 
exception  on  this  occasion,  as  the  Genoese,  when  they 
captured  that  city  in  1370,  established  their  own  laws  there, 
which  the  Venetians  did  not  think  it  expedient  to  abrogate  • 
By  a  strange  fatality,  this  second  authentic  Book  of  the 
Assizes  of  the  High  Court,  which  had  been  deposited  with 
much  solemnity  in  the  Cathedral  of  Nicosia,  disappeared  after 
the  Venetians  obtained  possession  of  the  island,  whereupon 
the  Venetian  Government  thought  it  expedient  to  appoint 
Commissioners  to  restore  the  text  of  the  ancient  laws  of  the 
High  Court ;  and,  at  the  same  time,  to  render  them,  as 
well  as  the  Book  of  the  Court  of  the  Burghers,  into  Italian, 
inasmuch  as  the  old  French  tongue  had  ceased  to  be  readily 
intelligible  to  the  Cypriot  Judges,  when  called  upon  to 
administer  those  laws.  The  laws,  however,  of  the  High 
Court,  it  must  be  borne  in  mind,  were  only  applicable  to 
the  nobles  and  their  vassals,  the  Burghers  or  Commons 

•  The  beautiful  Queen  Catherine  was  the  daughter  of  Marco  Comaro,  a 
patrician  of  Venice.  She  became  the  wife  of  King  James  II.  of  Cyprus,  and 
after  his  death  was  acknowledged  by  the  Republic  as  Queen  of  Cjrprus. 
After  reigning  over  Cyprus  for  sixteen  years,  she  was  persuaded  by  her  own 
brother,  Georgio  Comaro,  the  Venetian  envoy  at  her  Court,  to  abdicate  her 
kingdom  in  favour  of  Venice,  in  1488. 

16 — 2 
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living  under  another  system  of  law,   and  being  amenable 
to  a  diflferent  body  of  magistrates. 

The  Book  of  the  Assizes  of  the  Court  of  the  Burghers 
has,  on  the  other  hand,  come  down  to  us  in  its  original 
form  ;  at  all  events  a  text  of  the  Assizes  has  come  down  to 
us  independent  of  the  text,  which  the  Venetian  Commis- 
sioners in  Cyprus  authorised  to  be  received  as  the  result  of 
a  collection  of  the  best  manuscripts  which  they  could 
procure  in  the  island,  and  this  text  is  of  a  much  earlier 
date.  There  is,  for  instance,  preserved  in  the  Royal 
Library  at  Munich,  a  manuscript  on  Oriental  paper,  in  the 
French  tongue,  and  in  an  Italian  hand  of  the  fourteenth 
century,  which  appears  to  have  been  compiled  by  a  juris- 
consult of  the  Court  of  St.  Jean  d'Acre  some  time  m  the 
thirteenth  century.  The  compiler  of  this  MS.  has  intro- 
duced into  it  certain  chapters  and  glosses  in  the  Latin 
tongue,  which  evidently  formed  no  part  of  the  original 
collection  of  laws,  and  these  glosses  are  of  noteworthy 
importance,  as  they  enable  us  to  identify  this  manuscript 
as  containing  the  text  after  which  a  Greek  translation 
of  the  laws  was  made  (a.d.  1512),  of  which  a  MS.  is 
still  preserved  in  the  Monastery  of  St.  Laura,  on  Mount 
Athos,  and  to  which  allusion  will  be  presently  made.  This 
volume  contains  the  Assizes  of  the  Court  of  the  Burghers, 
and,  in  addition,  fifty-one  chapters  of  a  work  entitled  "  Le 
Livre  au  Roi,"  which  has  been  attributed  to  Gerard  de 
Montreal,  a  Syrian  juris-consult,  and  was  most  probably 
composed  between  1271  and  1291.  This  manuscript  is 
almost  unique  of  its  class,  as  being  a  manuscript  in  the 
French  language,  on  Oriental  paper,  on  which  there  is  no 
watermark.  The  learned  Director  of  the  Munich  Library, 
M.  Charles  Halme,  of  whom  we  made  enquiry  some  few 
years  ago,  informed  us  that  it  was  not  known  how  this 
manuscript  found  its  way  into  the  Royal  Library  at 
Munich,  further  than  that  it  was  in  the  Ancient  Electoral 
Library  in  the  last  century. 
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The  Venetian  Commissioners  having  completed  their 
task,  with  the  aid  of  Florio  Bustrone,  the  chief  notary  of 
the  Isle  of  Cyprus,  the  manuscript  of  whose  History  of 
Cyprus  is  preserved  in  the  British  Museum  amongst  the 
Additional  MSS.,  (No.  8,630,  Earl  of  Guildford,)  caused  to 
be  transmitted,  in  1531,  to  the  Council  of  Ten,  at  Venice, 
the  result  of  their  labours  in  two  languages,  namely,  the 
authentic  text  of  the  Assizes  both  of  the  High  Court  and 
of  the  Court  of  the  Burghers,  in  the  French  language, 
and  also  an  Italian  version  of  both  books.  The  Venetian 
Government  thereupon  directed  the  Italian  version  to  be 
printed,  while  the  French  text  of  the  two  books  was 
deposited  in  the  Archives  of  the  Council  of  Ten  at  Venice. 
This  first  edition  of  the  Italian  version  bears  date  a.d.  1535, 
and  was  printed  in  la  Stamperia  di  Aurelio  Pincio 
Venetiano,  whilst  Andrea  Gritti  filled  the  office  of 
Doge. 

It  is  a  very  rare  book,  and  was  printed  for  the  use  of  the 
inhabitants  of  Cyprus,  which  island  passed  into  the  hands 
of  the  Turks  in  1570.  The  Italian  text  did  not  obtain 
general  circulation  in  Europe,  until  it  was  reprinted  by 
Canciani,  in  Venice,  in  1781-92,  in  his  collection  of  Ancient 
Laws,  in  five  volumes,  entitled,  **  Barbarorum  Leges 
Antiquae.'*  * 

Meanwhile,  a  French  text  of  the  Assizes  of  the  High 
Court  was  published  at  Bourges,  in  France,  in  1699,  by 
La  Thaumassi^re,  framed  after  a  family  of  manuscripts,  in 
which  several  chapters  have  been  intercalated  by  a  Cypriot 
jurist,  which  do  not  belong  to  the  original  book,  although 
they  are  on  subjects  akin  to  it.  This  edition  found  general 
acceptance  in   Europe  as  being  a  mirror  of  the  ancient 

*  Cflmciani  has  also  printed  a  collection  of  laws  drawn  up  by  the  Republic 
of  Venice  in  1421  for  their  Lordship  of  the  Negropont,  under  the  title  of 
''  Les  Assises  de  Romanic.*'  These  laws  embodied  the  principles  of  the 
jurisprudence  established  in  the  Courts  of  Syria  and  of  Cyprus  after  the 
disappearance  of  the  "  Lettres  du  Sepulcre," 
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feudal  law  of  the  Franks  at  its  best  period,  and  Montes- 
quieu has  highly  praised  it ;    but  a  learned   French  magis- 
trate, Counsellor  Agier,  afterwards  President  of  La  Cour 
Royale,  at  Paris,  on  comparing,  towards  the  latter  part  of 
the  last  century,  the  French  text  of  La  Thaumassiere's  edition 
with  the  Italian   translation   published    by  Canciani,   was 
so  much  struck  with  the  imperfections  of  La  Thaumassiere's 
text,  that  he  induced  the  French  Government,  in  1789,  to 
apply  to  the  Venetian  Senate  for  a  copy  of  the  French  text, 
which  had  been  transmitted  by  the  Venetian  Commissioners 
from  Cyprus,  in  153 1.   The  authentic  books  had,  fortunately, 
been  preserved  in  the  Archives  of  the  Council  of  Ten,  and 
were  at  that  time  deposited  in  the  library  of  St.  Mark,  at 
Venice,  so  that  the  Senate  had  no  difficulty  in  complying 
with  the  request   of  the   French   Government,   and   they 
caused  superb  facsimiles  of  the  two  volumes  to  be  nlade, 
which  were  forwarded,  in  1791,  to  Paris,  as  a  complimentary 
gift  to  King  Louis  XVL    These  books  are  known  to  have  been 
deposited  in  the  Biblioth^que  du  Roi,  but  in  the  subsequent 
troubles  of  the  Revolutionary  period  of  1792  they  unfor- 
tunately disappeared.     At'  the  time  when  M.  Pardessus  was 
preparing  the  first  volume  of  his  valuable  Collection  of 
Ancient  Maritime  Laws,  published  in  1828,  when  he  came 
to  discuss  the  maritime  law  of  the  countries  conquered  by 
the  Crusaders,  he  made  ineffectual  researches  to  discover 
the  lost  volumes,  which  had  been  presented  to   Louis  XVL 
by  the  Venetian  Senate.     He  could  find  no  further  trace 
of  them  beyond  the  entry  of  their  numbers  in  the  catalogue 
of  the  library.     He  had,  therefore,  recourse  to  the  direct 
intervention  of  the  French  Government  to  procure  for  him 
from  Vienna  a  copy  of  the  Chapters  on  Maritime  Law,  from 
the  text  of  the  Cypriot  books  themselves,  which  had  been 
transferred  to  the  Imperial    Library  at  Vienna  upon  the 
downfall   of  the  Venetian   State,   and   M.   Pardessus  has 
accordingly  published  the  text  of  the  chapters  on  Maritime 
Law,  as  transcribed  from  the  identical  manuscript  of  the 
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Assizes  of  the  Court  of  the  Burghers,  which  was  trans- 
mitted from  C)rprus  by  the  Venetian  Commissioners  in 
1 53 1.  Strange  to  say,  fate  has  been  less  cruel  to  these 
laws,  after  they  have  ceased  to  be  of  any  practical  value, 
than  on 'the  two  previous  occasions,  when  the  authorised 
books  disappeared  in  Jerusalem  and  in  Cyprus.  The  French 
Government  thought  it  right  during  the  reign  of  Charles  the 
Tenth,  and  in  the  interest  of  men  of  letters  engaged  in  the 
study  of  the  institutions  of  the  Middle  Ages,  to  procure  from 
the  Austrian  Government  further  manuscripts  of  both  the 
Cypriot  books,  and  scarcely  had  these  transcripts  been 
completed,  when  tidings  of  the  lost  fac-similes,  which  had 
disappeared  in  1792,  reached  the  ears  of  the  French 
authorities.  It  appears  that  the  two  books  had  been  carried 
ofif  ^om  the  Royal  Library  in  1792,  and  had  passed  into  the 
hands  of  a  Pole  named  Maleszewsko,  and  by  him  had  been 
transmitted  to  a  person,  whose  name  has  not  been  made 
public.  The  French  Minister  of  the  Interior  lost  no 
time  in  coming  to  terms  with  the  possessor  of  the  missing 
volumes,  and  they  were  replaced  in  the  Royal  Library  on 
loth  March,  1828.  They  may  now  be  consulted  under  the 
title  of  "  Supplement  Francais,  No.  1540  ten,"  at  least, 
such  was  the  description  of  them  in  the  catalogue  of  the 
library  in  the  year  1841. 

On  this  unexpected  recovery  of  the  Venetian  MSS.,  the 
Acad^mie  Royale  des  Inscriptions  et  Belles  Lettres,  in 
Paris,  wisely  determined  that  an  historical  document,  which 
illustrates,  in  so  remarkable  a  manner,  the  influence  exer- 
cised by  the  Franks  over  the  institutions  of  the  East  at  the 
most  memorable  period  of  the  history  of  the  Middle  Ages, 
namely,  that  of  the  Crusades,  should  no  longer  be  exposed 
to  the  risk  of  being  lost  amidst  the  confusion  of  civil  commo- 
tions or  the  catastrophes  of  foreign  warfare ;  and  a  noble 
print  of  both  the  Venetian  MSS.  has  been  published  by  the 
French  Academy  in  two  imperial  folio  volumes,  forming 
part  of  their  series  of  the  historians  of  the  Crusades,  under 
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the  able  editorship  of  the  late  Count  Beugnot,  who  has 
prefixed  to  each  volume  an  introduction  replete  with  learning 
on  the  subject  of  the  mediaeval  jurisprudence  of  the  Eastern 
Empire.  *  This  edition  is  worthy  of  the  illustrious  body  of 
learned  men,  under  whose  auspices  the  literature  of  France 
has  been  enriched  with  a  work  of  the  highest  utility  in 
reflecting  light  both  on  the  ancient  customs  of  France,  and 
on  the  early  institutions  of  Feudalism,  an  organization  of 
State-power  which  the  Ottoman  conquerors  were  not  slow 
to  appreciate,  and  which  they  transformed,  in  various  parts 
of  their  empire,  into  a  convenient  engine  for  the  establish- 
ment of  their  own  supremacy  as  conquerors. 

It  has  generally  been  supposed,  that  the  legal  system 
of  the  Latin  kingdom  of  Jerusalem  had  only  a  partial 
application  given  to  it  in  the  island  of  Cyprus ;  and  several 
writers  of  eminence  have  adopted  the  view  that  the 
Latin  institutions  were  never  established  beyond  the  walls 
of  Nicosia  and  Famagusta,  whilst  the  other  towns  of  the 
island,  with  their  Greek  populations,  retained  their  peculiar 
customs  tempered  by  the  general  law  of  the  Greek  Empire. 
That  view  has  been  adopted  by  ourselves  in  the  Introduction 
to  the  fourth  volume  of  the  Appendix  to  the  Black  Book  of 
the  Admiralty,  in  which  have  been  published  the  maritime 
laws  of  the  Latin  Kings  of  Jerusalem  as  contained  in 
the  Book  of  the  Assizes  of  the  Court  of  the  Burghers. 
But  further  enquiry  has  satisfied  us  that  such  an  opinion  is 
not  well  founded,  notwithstanding  it  may  be  the  fact  that  at 
first  there  was  only  one  Court  established  at  Nicosia,  over 
which  a  Viscount  of  the  King  presided,  and  although  a 
second  Viscount's  Court  was  subsequently  established  at 
Famagusta  after  the  capture  of  Acre  by  the  Turks  in  1297, 
no  other  Courts  over  which  a  Viscount  presided  are  known 

*  "Assises  de  Jerusalem, ou  Recueil  des  ouvrages  de  Jurisprodeiice>coinpo668 
pendant  le  XIII  me.  sidcle  dans  les  Royaumes  de  Jerusalem  et  de  Chypre." 
Publics  par  M.  le  Comte  de  Beugnot,  Paris.  Imprimerie  Royale, 
MDCCCXLIII. 
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to  have  existed  in  the  island.  Much  light  has  recently  been 
thrown  upon  the  organisation  of  the  Cypriot  tribunals  by 
the  publication  of  a  document,  which  is  preserved  in  the 
Vatican  library  at  Rome  amongst  the  Ottoboni  MSS., 
(Fonds  Ottoboni,  No.  2,821),  and  which  bears  the  date  of 
1468,  being  about  twenty  years  before  the  island  came 
under  the  dominion  of  Venice,  and  more  than  a  century 
before  it  was  conquered  by  the  Turks.  This  document  is 
the  original  Register  of  what  is  termed  the  Secreta,  or 
Chamber  of  Accounts  of  Nicosia,  and  it  discloses  to  us  a 
system,  under  which  it  appears  that  magistrates  appointed 
by  the  Crown,  under  the  title  of  Baillis,  or  Capitaines,  or 
Civitaines,  as  the  case  may  be,  were  established  in  all  the 
chief  towns  of  the  island,  and  were  charged  with  the 
administration  of  justice,  assisted  by  Jurats,  after  the 
example  of  the  Viscount's  Court  at  Nicosia.  These  magis- 
trates had  no  jurisdiction  over  the  nobles  or  their  vassals, 
nor  over  any  ecclesiastic  either  of  the  Latin  or  the  Greek 
Church,  but  they  had  jurisdiction  over  the  Bourgeois  or 
Commons  throughout  the  island,  and  the  Jurats  were 
selected  by  the  Crown  from  the  notables  of  each  locality. 
This  organisation  of  the  judicial  system  of  the  towns  was  in 
force  when  the  Venetians  succeeded  to  the  sovereignty  over 
the  island,  and  they  continued  it  with  slight  modifications.* 
For  instance,  the  ancient  office  of  Viscount  of  Nicosia  was 
maintained,  but  instead  of  his  being  nominated  by  the  King 
as  heretofore,  he  was  selected  by  the  Venetian  Lieutenant 
of  the  Kingdom  and  his  Council  from  amongst  the  Knights 
of  the  island,  conformably  to  the  provisions  of  the  Assizes 
of  the  Burghers.  The  Viscount  continued  to  preside  over 
the  Court  of  the  Burghers  at  Nicosia,  assisted  by  Jurats 
elected  by  the  people  from  amongst  the  notables  of  that 

*  An  account  of  the  contents  of  this  manuscript,  parts  only  of  which  have 
been  printed,  will  be  found  in  the  Appendix  to  Vol.  III.  of  *'  L'Histoire  de 
ride  de  Chypre/'  par  M.  L.  de  Mas  Latrie,  published  by  authority  of  the 
Emperor  Napoleon  III.,  at  the  Imperial  Press.    Paris,  1855. 
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city  of  either  Greek  or  Latin  nationality,  and  he  exercised 
jurisdiction  over  all  the  Greek  and  Latin  population  of  that 
city  and  of  its  neighbourhood  within  a  radius  of  three 
leagues.  The  inhabitants  of  Asiatic  or  African  race,  on 
the  other  hand,  such  as  the  Armenians,  the  Syrians,  the 
Maronites,  and  the  Copts  continued  also,  in  accordance 
with  the  provisions  of  the  Assizes  of  the  Burghers,  to  live 
under  the  jurisdiction  of  their  special  magistrates,  who 
retained  the  name  of  Reis  or  Rais,  precisely  as  was  their 
practice  in  the  ancient  Kingdom  of  Jerusalem,  and  it 
appears  that  the  Asiatic  population  of  Nicosia  attached  great 
importance  to  their  ancient  court,  its  laws,  and  its  procedure, 
although  they  willingly  acquiesced  in  the  administration  of 
their  laws  by  a  Judge  of  the  Latin  race.  Famag^sta  had  also 
a  Viscount's  Court,  the  jurisdiction  of  which  extended  over  a 
radius  of  two  leagues.  On  the  other  hand,  the  Venetians 
adopted  the  division  of  the  island  into  twelve  districts, 
already  established  by  the  Kings  of  Cyprus,  each  of  which 
was  governed  by  a  magistrate,  from  whom  there  was  an 
appeal  to  the  Lieutenant  and  the  Council  at  Nicosia  or  to 
the  Captain-General  at  Famagusta,  inasmuch  as  under 
the  government  of  the  Venetians  the  island  had  two 
capitals,  Nicosia  being  the  civil  capital,  and  Famagusta 
the  military  capital.  Venice  was  desirous  to  maintain  as 
much  of  the  machinery  of  the  Government  of  the  Lusignan 
Princes  as  was  consistent  with  her  own  republican  institu- 
tions. The  High  Court  of  the  nobles,  however,  was 
abolished,  and  the  jurisdiction  heretofore  exercised  by  it 
was  transferred  to  the  Lieutenant  of  the  Kingdom  and  his 
Council,  but  in  compensation  to  the  Nobles  they  were  made 
members  of  the  Great  Council  of  Nicosia,  which  was  framed 
after  the  pattern  of  the  Great  Council  of  Venice,  and  they 
had  the  privilege  of  nominating  from  their  own  body 
delegates  to  sit  as  Assessors  in  the  High  Court  of  Appeal. 
The  Assizes  of  Jerusalem  were  still  maintained  as  the  laws 
of  the  island,   and   as  a  large  immigration  of  patrician 
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families  from  Venice,  who  obtained  letters  of  nobility  in 
Cyprus,  had  introduced  the  Italian  language  into  the  Great 
Council,  this  circumstance,  coupled  with  the  extinction  of 
many  of  the  ancient  Latin  families,  serves  to  explain  how 
the  Venetian  Government,  when  they  caused  the  Assizes  of 
the  two  Courts  to  be  [republished  in  1531,  also  found  it 
expedient  to  have  them  translated  into  the  Italian  language. 
It  does  not,  however,  appear  that  the  Venetian  Govern- 
ment found  it  necessary  at  the  same  time  to,  have  the 
Assizes  of  the  Court  of  the  Burghers  translated  into  Greek 
for  the  use  of  the  Greek  population.  That  work  had  been 
already  cared  for  by  individual  Jurists  before  the  Venetians 
took  possession  of  the  island.  A  manuscript  exists  in  the 
Bibliothdque  Nationale  at  Paris,  which  forms  part  of  the 
Colbert  Collection,  No.  1,390,  and  is  one  of  the  numerous 
MSS.  which  were  transmitted  by  the  French  Consul  in 
CsTprus,  in  the  middle  of  the  17th  century,  to  Paris,  in 
pursuance  of  the  directions  of  the  Great  Minister  of  Louis 
XIV.  This  manuscript  contains  a  Greek  version  of  the 
Assizes  of  the  Court  of  the  Burghers,  and  at  the  end  is  a 
Greek  Colophon,  which  announces  that  it  was  finished  by 
the  hand  of  Antonius  Syncriticus,  on  the  last  day  of 
October,  1469.  This  is  a  remarkable  epoch  in  the  history 
of  Cyprus,  as  it  was  on  the  fourth  day  of  October  in  that 
year  that  the  Republic  of  Venice  received  formally  under 
its  protection  the  Kingdom  of  Cyprus,  and  published  tc 
Europe  a  manifesto  of  that  event.  Further,  we  find  that 
Greek  manuscripts  of  the  Assizes  of  the  Burghers  were  in 
request  after  the  Venetians  took  possession  of  the  island  in 
1489.  Thus  the  manuscript  of  these  laws,  to  which  allusion 
has  been  already  made,  as  being  still  preserved  in  the 
Library  of  the  Monastery  of  St.  Laura,  on  Mount 
Athos,  has  the  date  of  1512.  It  contains  the  text  of  the 
Assizes  of  the  Burghers,  which  is  not,  however,  a  copy  of 
the  text  of  the  Cypriot  books,  but  seems  rather  to  be  a 
Greek    translation    of   the   French    text    of   the    Munich 


352  CYPRUS:    ITS   MEDIiEVAL  JURISPRUDENCE 

manuscript  already  referred  to.*  Count  Beugnot,  writing 
in  1843,  states  that  a  third  Greek  manuscript  in  a  hand- 
writing of  the  sixteenth  century,  exists  in  the  Bibliotheque 
du  Roi,  which  had  been  sent  by  M.  Mynoide  Mynas  some 
short  time  before  from  the  same  monastery  on  Mount 
Athos,  and  which  is  entered  in  the  Paris  catalogue  as 
No.  465  Supplement  Grec.  Count  Beugnot  also  states 
that  this  manuscript  has  the  date  of  nth  February,  1512, 
which  is  the  identical  date  of  the  MS.  which  Dr.  Zachariae 
von  Lingenthal  collated  in  the  monastery  sometime  prior 
to  1839.  It  is  permissible  to  conjecture  that  they  are  one 
and  the  same  manuscript.  Count  Beugnot  does  not  state 
this  as  a  fact,  but  he  expresses  doubts  as  to  the  other  MS. 
described  by  Dr.  Zachariae  von  Lingenthal  existing  at 
Mount  Athos.  It  may  be  added  that  the  text  of  all  the 
Greek  manuscripts  seems  to  be  a  careful  translation  of  the 
French  text,  which  is  contained  in  the  Munich  manuscript. 
There  is  no  doubt  that  the  Assizes  of  the  Court  of  the 
Burghers  of  the  Kingdom  of  Jerusalem  continued  to  be 
law  in  Cyprus  as  long  as  it  remained  under  the  sovereignty 
of  Christian  rulers.  The  term  Bourgeois,  which  has  been 
translated  Burghers,  had  a  very  dififerent  meaning  in  the 
Kingdom  of  Jerusalem  and  in  Cyprus  from  that  which  the 
same  term  bore  in  Western  Europe,  where  it  was  applied  to 
the  inhabitants  of  towns  or  boroughs,  which  had  communal 
or  corporate  privileges  granted  to  them  by  the  Crown  with 
a  view  to  withdraw  them  from  the  control  of  some  neigh- 
bouring feudal  lord.  The  word  Bourgeois  had  a  significance 
in  the  Kingdom  of  Jerusalem  more  akin  tothatwhich  the  term 
"  Commons"  bears  in  England ;  and  we  find  that  representa- 
tives of  the  Burghers  of  the  Kingdom  of  Jerusalem,  as  in  the 

*  The  more  important  portions  of  the  Mount  Athos  manusoript  have  been 
published  by  Dr.  Zachariae  von  Lingenthal,  formerly  Professor  of  Law  in  the 
University  of  Heidelberg,  in  his  Historiae  Juris  Graeco-Romani  delineatio, 
printed  at  Heildelberg  in  1839.  The  text  of  the  Munich  manuscript  has  been 
published  by  E.  H.  Kausler,  at  Stuttgard,  in  1839. 
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case  of  the  Commons  of  England,  were  called  into  council 
with  the  King  at  Jerusalem  by  the  side  of  the  Barons.  It  would 
thus  appear  that  the  political  Constitution  of  the  Kingdom 
of  JprusalAn,  as  established  by  the  early  Crusaders,  was  in 
advance  of  the  Constitutions  of  Western  Europe.  The 
same  observations  will  apply  to  the  legal  system  of  the 
Kingdom.  There  existed  in  all  the  great  maritime  towns 
of  Syria  by  the  side  of  the  Commons — a  population  which 
did  not  intend  to  become  domiciled  in  the  East,  but  main- 
tained a  separate  organisation  of  its  own,  under  special 
charters  from  divers  Kings  of  Jerusalem.  The  Genoese, 
whose  fleet  had  attended  on  the  armies  of  the  first  Crusade, 
were  the  first  to  obtain  the  privilege  of  a  separate  quarter 
(vicus)  in  every  city  which  their  fleet  assisted  to  capture. 
The  Venetians  obtained  a  similar  privilege  in  Tyre,  and 
were  allowed  to  exercise  over  their  own  citizens  an  exclusive 
jurisdiction.  The  Pisans  had  obtained  like  privileges  before 
the  time  of  King  Amauri  I.,  in  whose  reign  it  was  found 
necessary  to  restrain  the  privileges  of  these  exceptional 
tribunals  of  the  foreign  communities,  which  had  a  ten- 
dency to  encroach  upon  the  normal  jurisdiction  of  the 
Crown.*  Hence,  the  Court  of  the  Burghers  was  armed 
with  a  power  of  prohibiting  the  foreign  tribunals  from 
taking  cognisance  of  any  causes,  unless  their  own  citizens 
were  exclusively  parties  to  them,t  and  two  new  Royal 
Courts  were  instituted,  doubtless  as  a  concession  to  the 
foreign  merchants  and  shipmasters,  and,  possibly,  after  a 
pattern  set  by  the  Pisans,  namely,  a  Maritime  Court  and  a 
Mercantile  Court,  which  were  respectively  entitled  La  Cort 
de  la  Chaene,  and  La  Cort  de  la  Fonde  ;  the  former  being 
so  called  from  the  chain  drawn  across  the  mouth  of  every 
well-ordered  port ;  the  latter  from  the  exchange  or  market, 

*  In  Acre,  after  it  became  the  Capital  of  the  Latin  kingdom  of  Jerusalem, 
each  nation  or  tongue  bad  its  peculiar  quarter  or  street,  amongst  which  was  a 
vicus  ^glorum,  or  a  street  of  the  English 

t  **  Assizes  de  la  Cour  des  Bourgeois/'  Ch.  cxlvii. 
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in  which  the  merchants  transacted  their  sales  and  purchases. 
The  Court  de  la  Chaene  seems  to  have  been  in  the  nature 
of  a  Court  of  Admiralty,  with  a  procedure  of  its  own,  the 
wager  of  battle  being  excluded  ;  and  although  there  is 
some  obscurity  as  to  the  details  of  its  organisation,  Jurats 
of  the  sea,  who  had  a  voice  in  its  decisions,  as  assessors  of 
the  Judge,  are  mentioned  in  two  of  the  chapters  of  King 
Amauri's  Laws.  We  have  fuller  details  as  to  the  Con- 
stitution of  the  Court  of  the  Exchange  or  Market.*  A 
Bailli  or  Judge,  who  might  be  either  a  Noble  or  a  Burgher, 
presided  over  its  sittings,  nominated  by  the  Crown,  and 
he  was  assisted  by  six  Jurats,  four  of  whom  were  Sjn-ians, 
and  two  were  Franks.  The  wager  of  battle  was  also 
excluded  from  this  Court.  King  Amauri  I.,  to  whom  the 
institution  of  these  Courts  is  assigned,  reigned  from  1162  to 
ii73>  so  that  the  institution  of  the  Court  of  the  Chain,  and 
the  promulgation  of  the  maritime  laws  of  King  Amauri  I., 
preceded  the  visit  to  Syria  of  King  Richard  I.  of  England, 
and  anticipated  the  compilation  of  the  earliest  body  of  Sea 
Laws  known  in  England,  namely,  the  Judgments  of  Oleron, 
which  King  Richard  L,  on  his  return  to  England  from  the 
third  Crusade,  sanctioned  as  laws  to  be  administered  in  the 
English  Courts  of  the  Sea. 

I  do  not  propose  to  discuss  in  detail  the  provisions  of 
King  Amauris's  maritime  laws  further  than  to  mention,  that 
they  dealt  with  the  law  of  contribution  in  cases  of  jetison, 
the  obligation  of  the  mariner  towards  the  master  of  the 
ship,  the  responsibility  of  the  master  to  the  owners  of  the 
cargo  in  case  of  capture  by  pirates  or  of  shipwreck,  and 
the  law  of  salvage  in  cases  of  wreck  and  derelict.  The  law 
of  contribution,  in  cases  of  jetison,  was  peculiar  and 
deserves  notice,  as  it  was  at  variance  with  the  Roman  law, 

*  It  appears  that  in  the  fourteenth  century  the  Court  of  the  Market  had 
superseded  the  Syrian  Court,  over  which  a  Reis  or  Syrian  judge  presided,  and 
that  the  law  administered  by  the  Judge  of  the  Court  of  the  Markettwasin 
each  case  the  law  of  the  defendant. 
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which  was  also  the  law  of  the  Greek  Empire.   The  BasiHca, 
equally  with  the  Dfgest  of  Justinian,  approved  the  rule  said 
to  have  originated  with  the  Rhodians,  that  goods  cast  over- 
board should  be  valued  at  the  cost  price,  inasmuch  as  the 
actual  loss,  not  the  expected  gain,  was  to  be  made  good, 
whilst  the  goods  preserved  on  board  were  to  be  valued  at 
their  market  price  at  the  port  of  arrival.     The  law  of  King 
Amauri  I.,  on  the  contrary,  provided  that  in  both  cases  the 
value  of  the  goods  should  be  estimated  on  one  and  the 
same  principle,  namely,  at  the   cost  price,  coupled  with 
their  expenses ;    for  this  reason,  that  their  value  at  the  port 
of  arrival  must  always  be  a  speculative  value,  dependent  on 
the  state  of  the  market,  and,  in  some  cases,  such  a  standard 
of  value  might  work  great  injustice ;  on  the  other  hand,  the 
rule  of  the  Pisan  Maritime  Law,  as  well  as  of  the  Rolls  of 
Oleron,  which   embodied  the  customs  of  the  Gascon  and 
English  mariners,  was,  that   both   the  goods  cast   over- 
board, and  the  goods  preserved  on  board  the  vessel,  should 
be  valued  at  the  market  price  of  similar  goods  at  the  ship's 
port  of  arrival. 

The  Consulate  of  the  Sea,  on  the  other  hand,  which  origi- 
nated at  Barcelona,  and  prevailed  in  the  Spanish  ports,  had 
a  very  singular  rule,  namely,  that  in  cases  of  jetison,  if  the 
goods  were  cast  overboard  before  the  vessel  had  completed 
half  her  voyage,  they  were  to  be  valued  at  their  cost  price  ; 
but  if  at  a  later  period  of  the  voyage,  then  the  goods  cast 
overboard,  and  the  goods  preserved  on  board,  were  to  be 
alike  estimated  at  the  market  price  of  similar  goods  at  the 
port  of  arrival.  How  these  variations  of  practice  came  to 
supersede  the  ancient  rule  of  the  Rhodian  Sea  Laws,  which 
was  the  uniform  law  of  the  Roman  Empire  before  its  unity 
was  broken  up,  none  can  say,  but  wheii  we  find  such  remark- 
able variations  to  have  existed  at  so  early  a  stage  of  inter- 
national commerce  between  the  mariners  of  the  Eastern 
and  the  Western  Empires  in  so  simple  a  branch  of  maritime 
law,  we  must  not  be  surprised  to  find  that  great  diversities 
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of  practice  in  other  branches  of  the  law  of  general  average 
exist  in  the  present  day,  and  that  the  inconvenience  of  these 
diversities  is  so  great  that  there  is  a  general  desire  amongst 
nations  to  adopt  common  rules  on  the  subject.  • 

The  lesson,  that  is  taught  us  by  the  preservation  of  the 
Assizes  of  Jerusalem  to  the  present  day,  is  the  same  lesson 
which  is  taught  us  by  the  preservation  of  Bracton's  Treatise 
on  the  laws  and  customs  of  England.  The  value  of  both 
works  consists  in  the  fact  that  they  are  compilations,  not 
of  laws,  but  of  jurisprudence.  What  may  have  been  the 
precise  contents  of  the  original  "  Lettres  de  Sepulcre," 
whether  they  were  as  meagre  as  the  Great  Charters  of 
our  Angevine  kings  must  remain  matter  of  conjecture. 
What  gave  them  value  was  the  spirit  in  which  they  were 
administered,  and  the  procedure  by  which  what  was  good 
and  just  and  equitable  in  them  was  implanted  in  the 
memory  of  each  generation,  and  became  dear  to  them  as  a 
legacy  of  ancestral  usages.  There  was  a  time  when  the 
jurists  of  the  Courts  at  Acre  formed  the  most  distinguished 
school  of  jurists  in  the  'East.  The  Book  of  Philip  of 
Navarre  takes  rank  by  the  side  of  Le  Conseil  de  Pierre  de 
Fontaines,  the  leading  pioneer  of  French  jurisprudence, t 
whilst  Jean  d'Ibelin,  already  mentioned  as  the  restorer  of 
the  Book  of  the  Assizes  of  the  High  Court  may  claim 
a  niche  in  the  Walhalla  of  mediaeval  jurists  on  a  level  with 
Philippe  de  Beaumanoir.| 

III.  A  few  words  may  not  be  inopportune  on  the  subject 
of  the  present  administration  of  the  island  of  Cyprus.  Before 

*  With  this  object,  the  York  and  Antwerp  Rules  of  General  Average  have 
been  recommended  to  general  acceptance  by  the  Association  for  the  Reform 
and  Codification  of  the  Law  of  Nations. 

t  Le  Conseil  de  Pierre  de  Fontaines  ou  Trait6  de  Tancienne  Jurisprudence 
Francaise,  d'aprds  un  manuscript  du  Xlllme.  Sidde  appartenant  k  la 
Bibliothdque  de  Troyes.*'    Par  A.  J.  Marnier,  Paris,  1846. 

X  Les  Coutumes  de  Beauvoisis  par  Philippe  de  Beaumanoir,  d'aprds  les 
Manuscrits  de  la  Bibliothdque  Royale.*'  Par  le  Comte  Beugnot.  2  vol8.» 
Paris»  Z842. 
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its  occupation  by  the  British  authorities,  Cyprus  was  a 
province  (Sandjak)  of  the  Eyalet,  or  Vice-Royalty,  of 
the  Isles  (Djizair),  which  comprised  Cyprus  and  all  the 
islands  of' the  Turkish  portion  of  the  Archipelago.*  The 
Vali,  or  Governor-General,  of  the  Eyalet  resided,  with  his 
Council,  in  the  island  of  Rhodes,  and  Cyprus  was  ad- 
ministered by  a  Mutessarif,  or  local  Governor,  residing, 
Avith  his  Council,  at  Nicosia,  and  responsible  to  the  Vali. 
The  island  itself  was  divided  into  six  districts,  Nicosia, 
Famagusta,  Kyrenia,  Lamaca,  Limassol,  and  Baffo  (anciently 
Paphos),  each  of  which  was  separately  administered  by 
a  Kaimakam,  or  Prefect.  These  districts  were  termed 
Cazas,  and,  with  the  exception  of  Kyrenia,  were  sub-divided 
into  Nahy6s,  consisting  either  of  a  town  and  its  de- 
pendencies, or  of  a  cluster  of  villages,  and  administered  by 
a  Mudir,  or  sub-Prefect.  All  the  above  officers  might  be 
regarded  as  political  officers,  and  were  nominated  by  the 
Governor  of  the  island,  and  his  Council.  On  the  othei 
hand,  every  village  was  under  a  head  man,  styled  a  Mukhtar, 
assisted  by  an  elective  Council  of  three  or  more  members 
of  the  village.  The  Mukhtar  himself  was  elected  annually, 
and  was  paid  by  a  contribution,  pro  ratdy  from  the  villagers. 
In  large  villages  there  were  frequently  two  Mukhtars,  one 
a  Christian,  the  other  a  Mahommedan.  The  Mukhtar  was 
responsible  for  the  collection  of  the  State  taxes  payable  by 
the  villagers,  for  keeping  a  register  of  the  inhabitants,  for 
the  administration  of  the  property  of  intestates,  and  for  the 
hospitable  reception  of  strangers ;  but  he  was  in  no  way 
concerned  with  matters  of  police,  or  the  affairs  of  the 
general  government.  It  will  be  seen  that  this  division  of 
the  island  into  six  districts  differed  from  the  division  into 

*  The  Eyalet  or  Vilayet  of  the  Isles  (Djizair),  according  to  Ubicini,  com- 
prised the  Sandjaks  of  Rhodes,  Tenedos,  Lemnos,  Mytelene,  Chios,  Samos,  Cos, 
and  Cyprus.  Samos,  however,  was  constituted  a  tributary  principality  in  1832, 
under  the  guaranty  of  the  Three  Powers,  so  that  its  position,  like  that  of 
£g3rpt    became  exceptional. 

17 
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twelve  districts,  which  had  been  established  by  the  Lusignan 
princes  and  was  maintained  by  the  Venetians.  In  other 
respects  it  would  appear  that  the  functions  of  the  Turkish 
Kaimakam  differed  very  slightly  from  those  of  the  district- 
magistrates,  variously  styled  by  the  Venetians  Baillis,  or 
Capitaines,  or  Civitaines,  as  the  case  may  be,  who  were 
appointed  by  the  Lieutenant  and  his  Council  at  Nicosia. 
But  there  was  a  remarkable  difference  between  the  Venetian 
institutions  and  the  Turkish  institutions  as  regards  the 
villages.  Under  the  Venetian  system  there  were  village- 
Civitaines,  sometimes  styled  para-Civitaines,  who  combined 
the  functions  of  head  policemen  and  tax-gatherers,  and  who 
were  appointed  by  the  Capitaine,  or  Prefect  of  the  district, 
whereas,  under  the  Turkish  system,  the  Mukhtar,  or  village 
head  man,  was  elected  by  the  villagers  from  their  own 
body.  The  modifications  in  the  administration  of  the 
island,  which  have  been  introduced  by  the  British 
authorities  are  very  slight,  except  as  regards  the  ofi&ce  of 
local  Governor.  The  Mutessarif,  or  Turkish  Governor  of 
the  island,  and  his  Council  have  been  suppressed,  and  in 
his  place  a  British  High  Commissioner  has  been  appointed, 
who  is  assisted  by  a  Legislative  Council,  of  whom  four 
members  are  British,  and  three  are  C)rpriots.  The 
Turkish  Kaimakams,  or  district-magistrates,  have  been 
retained,  but  a  British  Commissioner  has  been  appointed 
in  every  district  over  the  head  of  the  Turkish  Kaimakam, 
and  he  has  the  assistance  of  a  Sub-Commissioner  and  of  a 
Chief  of  the  Police  termed  a  Commandant.  The  judicial 
system  has  also  been  slightly  modified  in  an  analogous 
manner.  Each  district  has  its  Court  of  Complaint  (Medjlis 
Davi),  the  members  of  which  are  the  District  Com- 
missioner, or  in  his  absence,  the  Assistant  Commissioner, 
a  Cadi  or  Turkish  Judge  appointed  by  the  Government  at 
Nicosia,  and  four  elective  members,  two  of  whom  are 
Christians,  and  two  are  Mahommedans,  elected  by  the  in- 
habitants of  the  district.     The  Law  administered  in  these 
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Courts  is  the  Nizam,  a  modern  code  of  Turkish  Law,  based 
on  the  Code  Napoleon,  subject  to  such  amendments  as  may 
be  introduced  by  the  Legislative  Council-  The  jurisdiction 
of  these  district  Courts  is  limited  to  causes  not  involving 
more  than  a  capital  sum  of  5000  piastres,  or  an  annual 
income  of  500  piastres,  and  their  powers  of  punishment 
are  limited  to  three  months*  imprisonment,  or  500  piastres  fine. 
Causes  of  a  more  serious  character  must  be  remitted  to  the 
High  (native)  Court  of  Justice  at  Nicosia*  (Medjlis  Temyz), 
which  is  also  a  Court  of  Appeal  from  the  district  Courts. 
Each  district  has  also  a  Board  of  Administration  (Medjlis 
Idari),  which  is  comprised  of  the  District  Commissioner, 
the  Kaimakam,  the  Cadi,  the  Malmudir  (the  Accountant), 
and  four  elected  members,  two  Christians,  and  two 
Mahommedans.  This  Board  looks  after  the  land  revenues 
and  other  State  revenues,  fixes  the  price  of  articles  of 
food,  and  the  tithe  on  the  various  products  of  the  soil. 
The  Constitution  of  these  District  Courts  and  of  these 
Administrative  Boards  in  respect  of  the  elective  element 
in  them  is  more  favourable  to  the  tax-payer  than  the 
ancient  Venetian  system,  under  which  an  officer  termed  a 
"  Chatelain,**  nominated  by  the  Capitaine  of  the  district, 
collected  in  every  village  the  revenues  of  the  State  and  the 
tithes  of  the  lord,  and  he  was  frequently  a  freedman. 
who  had  been  formerly  a  serf  of  the  lord  of  the  village. 
The  system  of  the  Venetian  Government  was  despotic  in 
all  its  details,  and  although  it  maintained  the  Laws  of  the 
Assizes,  it  discarded  their  principles  in  its  mode  of 
administering  them.  Once,  indeed,  the  Greek  population 
of  the  island  rose  in  arms  (a.d.  1546)  and  endeavoured  to 
shake  ofif  the  Venetian  yoke,  under  the  leadership  of  John 
of  Crete,  surnamed  Didascalos,  or  the  teacher,  and  this 

*  The  Constitution  and  Procedure  of  the  High  Court  of  Justice  in  matters 
withdrawn  from  the  jurisdiction  of  the  Ottoman  Courts,  is  settled  by  an 
ordinance  of  the  High  Commissioner  issued  with  the  advice  of  the  Legislative 
Council,  on  aist  December,  1878. 

17—2 
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unsuccessful  insurrection  is  the  only  notable  event  of  the 
Venetian  Epoch,  until  the  capture  of  Nicosia  by  the  Turks 
(a.d.  1570).  Cyprus  passed  subsequently  under  the  dominion 
of  the  Ottoman  Porte,  when  it  was  no  longer  worth  while 
for  the  Venetians  to  spend  their  lives  and  their  treasure 
in  the  attempt  to  recover  possession  of  an  island,  of 
which  the  importance,  as  an  advanced  post  of  Venetian 
commerce,  had  been  annihilated  by  the  Portuguese  dis- 
covery of  a  new  route  to  India  round  the  Cape  of  Good 
Hope. 

It  has  been  observed  that  the  merchants*  of  certain 
Western  States  of  the  Mediterranean,  such  as  Genoa, 
Venice,  Pisa,  &c.,  trading  in  the  ports  of  Syria  and  of 
Cyprus  are  recognised  in  the  Assizes  of  the  Court  of  the 
Burghet-s  as  enjoying  a  certain  kind  of  extra-territoriality 
within  those  ports,  being  subject  to  the  exclusive  jurisdic- 
tion of  their  own  Consuls  in  all  civil  matters  and  in  minor 
criminal  matters.  The  efforts,  however,  of  "the  Legislator" 
to  supersede  their  personal  laws  by  a  territorial  law  are 
traceable  in  the  pages  of  those  Assizes,  and  those  efforts 
were  successfully  maintained  in  respect  of  the  more  heinous 
crimes ;  but  it  was  of  the  essence  of  the  Constitution  of  the 
Burghers  or  Commons  of  Cyprus,  as  distinguished  from  the 
Nobles,  that  Race  or  Nationality  should  be  respected  as 
the  basis  of  Community  of  Law.  Hence,  we  must  not 
regard  the  immiscible  character  kept  up  by  the  merchants 
of  Western  Europe  in  the  ports  of  the  East,  as  founded  on 
a  spirit  of  revolt  against  the  territorial  law,  but  rather  as 
the  tradition  of  a  more  ancient  order  of  things,  when  the 
basis  of  all  law  was  community  of  race,  and  nationality  was 
held  to  depend  on  identity  of  race,  and  not  on  territorial 
limits.  The  founders  of  the  Latin  kingdom  of  Jerusalem 
had  acquired  their  territory  by  conquest ;  their  successors 
endeavoured  to  secure  their  possession  of  it  by  encouraging 
commerce,  but  the  merchant  of  the  Middle  Ages  was  essen- 
tially a  nomad,  and  his  only  conception    of  law  was  the 
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asage  of  his  own  community,  the  knowledge  of  which  was 
the  secret  (inter  arcana  imperii)  of  its  magistrates.  Hence, 
the  importance  of  the  Consul,  who  was  competent  to 
administer  to  the  merchant  his  own  usages,  and  was 
authorised  to  do  so  by  his  own  community. 

The  change  from  personal  law  to  territorial  law  has  been 
brought  about  in  the  States  of  Western  Europe  by  a  com- 
bination of  various  causes,  which  it  would  require  much 
time  to  investigate,  but  the  unity  of  religious  belief,  and  the 
joint  action  of  the  clergy,  tended  much  to  facilitate  the 
transition  in  Western  Europe,  whereas,  in  the  East,  the 
diversity  of  creeds  and  the  mutual  antagonism  of  the  clergy 
have  tended  to  perpetuate  the  system  of  personal  laws. 
The  Consular  jurisdiction,  however,  has  not  been  altogether 
superseded  in  Western  Europe,  whilst  in  the  East  it  has 
continued  to  be  maintained  in  all  its  pristine  autonomy. 
It  had  struck  deep  roots  into  every  part  of  the  Eastern 
Empire  prior  to  the  Ottoman  conquest  of  Constantinople , 
and  the  Capitulations  of  the  Christian  Powers  of  Europe 
with  the  Sublime  Porte  were,  with  slight  modifications  in 
connection  with  religion,  only  the  revival  of  an  ancient 
order  of  legal  relations  between  the  East  and  the  West, 
which  the  Khalifs  of  Egypt  had  sanctioned  equally  with  the 
Greek  Emperors  of  Constantinople.  In  Cyprus,  indeed,  the 
Consular  jurisdiction  had  been  permitted  by  the  later  kings 
of  the  Lusignan  dynasty  to  outstep  its  ancient  limits,  but 
no  traces  of  any  such  jurisdiction  are  apparent  during  the 
Venetian  rule  over  the  island,  which  lasted  for  eighty  years 
(1489— 1570). 

After  Cyprus  had  passed  under  the  dominion  of  the 
Ottoman  Porte,  the  Capitulations  and  other  commercial 
treaties  between  the  Porte  and  the  Christian  Powers 
became  applicable  from  time  to  time  to  foreigners  trading 
within  the  ports  of  Cyprus,  and  a  delicate  question  of  inter- 
national jurisprudence  has  arisen  in  connection  with  the 
convention  between  Great  Britain  and  Turkey,  of  June  4th, 
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1878,  and  the  sabsequent  agreement  between  the  two 
Powers  of  August  14th,  1878.  Under  the  latter  agreement, 
which  is,  in  fact,  an  additional  article  to  the  previous  con- 
vention, it  is  declared  that  the  Sultan,  in  assigning  the 
Island  of  Cyprus  to  be  occupied  and  administered  by 
England,  has  thereby  transferred  to  and  vested  in  Her 
Majesty  the  Queen,  for  the  time  of  the  occupation  and  no 
longer,  full  powers  for  making  laws  and  conventions  for  the 
government  of  the  island  in  Her  Majesty's  name,  and  for 
the  regulation  of  its  commercial  and  Consular  relations  and 
affairs  free  from  the  Porte's  control.  It  would  thus  appear 
that  full  power  to  vary  the  conventions  regulating  the 
commercial  and  Consular  relations  of  the  island  has  been 
conceded  by  the  Porte  to  the  Queen  of  England,  but  the 
exercise  of  this  power  on  the  part  of  the  Queen  will  be 
subject  to  the  same  limitation  under  which  it  would  have 
been  exercised  by  the  Sultan  himself,  namely,  the  limitation 
expressed  in  the  Protocol  of  17th  January,  1871,  to  which 
both  the  Porte  and  Great  Britain  were  parties,  viz.,  that 
**  no  Power  can  liberate  itself  from  the  engagements  of  a 
Treaty,  nor  modify  its  stipulations,  except  with  the  consent 
of  the  contracting  parties  by  means  of  an  amicable  arrange- 
ment." •  The  suggestion  that  the  jurisdiction  of  the  foreign 
consuls  in  Cyprus,  under  the  Capitulations,  has  been  sus- 
pended ipso  facto  by  the  transfer  of  the  usufructuary  right 
over  the  island  to  Great  Britain,  does  not  appear  to 
have  any  countenance,  either  in  the  customary  law  of 
nations  or  in  the  system  of  positive  international  law,  to 
which  the  Porte,  in  common  with  the  co-signatory  Powers 
of  the  Treaty  of  Paris  of  1856,  was  a  party  in  the  Conference 
opened  in  London  on  17th  January,  1871.  On  the  other 
hand,  the  '^  Raison  d'etre  "  of  the  Capitulations  has,  in  a 
certain  sense,  ceased  on  the  occupation  of  the  island  by  a 
Christian  Power,  and  it  is  quite  feasible  that,  in  virtue  of 
an  amicable  arrangement  between  the  Power  in  occupation 
of  the  island  and  the  various  parties  to  the  Capitulations, 
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the  Capitulations  themselves  may  be  suffered  to  rest  in 
abeyance  during  its  occupation  of  the  island.  Whether 
this  is  a  preferable  course  to  a  modification  of  the  Capitu- 
lations, so  as  to  place  by  treaty,  pendente  occupattone,  the 
Consular  jurisdiction  in  Cyprus  on  a  footing  more  akin  to 
that  on  which  it  rests  in  the  Western  States  of  Europe,  is  a 
question  of  policy.  We  should  have  thought  that  it  deserved 
consideration,  whether  the  experiment  might  not  be  tried, 
whilst  the  Island  of  Cyprus  is  under  the  administration  of 
England,  of  substituting  overtly  another  order  of  things  for 
the  archaic  jurisdiction  exercised  by  European  Consuls  in 
Eastern  countries,  which  is  confessedly  a  makeshift  of  a 
very  cumbrous  character,  and  of  doubtful  efficiency  as 
regards  the  administration  of  equity.  We  are  not  diposed 
to  think  that  one  and  the  same  scheme  of  amendment  is 
practicable  in  all  Asiatic  countries,  but  we  see  no  reason 
why  the  experiment  should  not  be  tried  in  Cyprus  of  asso- 
ciating the  Consul  with  the  members  of  the  High  Court  of 
Justice,  whenever  a  foreigner  is  a  plaintiff  or  a  defendant  in 
a  cause  before  that  Court.  Our  ancestors  adopted  the 
system  of  a  jury  de  medietate  lingua*  as  a  guaranty  to 
foreigners  of  a  fair  trial  in  an  English  Court.  The 
precedent  supplies  us  with  a  principle,  which  commends 
itself  to  our  acceptance  by  its  indisputable  equity  ;  it  only 
requires  to  be  adapted,  mutatis  mutandis,  to  a  different  order 
of  procedure,  an  example  of  which  has  been  already  set 
to  European  nations  by  the  Porte  itself.  Thus,  in  the  very 
full  and  able  Reportt  presented  to  the  Austro-Hungarian 
Government  by  the  Chevalier  Charles  de  Scherzer,  formerly 

*  The  Statutes,  28  Edw.  III.,  ch.  13,  and  8  H.  VI.,  ch.  xxix.,  provided  that 
an  inquest  shall  be  d€  medietatt  lingua,  where  an  alien  is  a  party.  These 
Statutes  have  been  recently  repealed,  but  their  historical  value  is  not  thereby 
diminished,  and  they  deserve  not  to  be  forgotten. 

f  La  Province  de  Smyrne,  consid^r^  au  point  de  vue  G6ographique, 
Economique,  et  Intellectuel  par  Charles  de  Scherzer,  Coi^ul.G6n6ral  de 
rAutriche-Hongrie  &  Smyrne,  traduit  de  I'Allemand.    Vienne.    1873. 
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Consul-General  at  Smyrna,  on  the  political  and  judicial 
administration  of  the  Vilayet  of  Smyrna,  an  account  is 
given  of  the  Local  Commercial  Court  at  Smyrna,  which 
has  a  claim  to  be  regarded  as  an  historical  development 
of  the  mediaeval  "Cort  de  la  Fonde"  of  Cyprus.  The 
Local  Commercial  Court  (Divani  Ttidscharet),  he  says,  is 
incontestably  the  best  tribunal  of  the  country,  and  con- 
formably to  treaties  concluded  between  the  Sublime  Porte 
and  the  European  Powers,  it  is  competent  (except  in 
certain  reserved  cases)  to  adjudicate  in  all  civil  causes 
between  Ottoman  subjects  and  foreigners.  Nevertheless, 
it  can  only  sit  as  a  mixed  tribunal,  and  its  decrees  are  only 
valid,  provided  the  hearing  of  the  cause  has  taken  place  in 
the  presence  of  a  dragoman  belonging  to  the  nationality  of 
the  foreigner,  who  is  a  party  in  the  cause.  The  tribunal 
has  two  sections,  an  Ottoman  section  and  a  mixed  section, 
and  the  latter  is  thus  constituted : — There  is  a  President,  a 
Vice-President,  and  a  resident  Judge,  all  of  whom  are 
nominated  and  paid  by  the  Ottoman  Government ;  in 
addition,  four  Assessors,  taken  from  the  Mussulman,  Greek, 
Armenian,  and  Israelite  communities,  and  finally  a  delegate 
from  the  foreign  Consulates.  The  Consular  delegate  has  a 
deliberative  voice,  each  time  that  one  of  his  countrymen 
appears  before  the  Court,  as  a  plaintiff  or  a  defendant. 
The  tribunal  judges  according  to  the  French  Commercial 
Code  as  it  existed  before  the  law  of  28th  May,  1838,  and  it 
has  latterly  adopted  a  beneficial  innovation,  in  so  far  as  the 
President  instead  of  adjourning  the  Court  to  a  future  day 
after  the  argument  of  Counsel  is  closed,  retires  for  a  short 
time  with  the  members  of  the  tribunal  for  consultation, 
and  then  delivers  judgment  in  open  Court  and  in  the 
presence  of  the  parties.     We  have  cited  this  tribunal*,  not 

*  According  to  a  Rq>ort  of  Consul  Sandwith  of  1867  on  the  condition  of  the 
Christians  in  Cyprus,  there  were,  at  that  time,  two  mixed  Courts  in  Cyprus, 
the  Medjlis  el  Tahkik,  where  the  more  important  criminal  and  police  cases 
were  tried,   the  members  of  which  were  Christians  and  Mussulmans,  and 
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as  a  paragon  of  excellence  as  regards  its  institution,  nor  as 
beyond  rivalry  as  regards  the  Commercial  Code  which  it 
administers,  but  simply  with  a  view,  in  the  first  place,  to 
illustrate  the  principle  of  the  association  of  the  foreign 
Consul  as  a  member  of  the  territorial  Court  in  all  cases, 
where  one  of  his  countrymen  is  a  party  to  the  suit,  and  in 
the  second  place  to  show  that  the  heterogeneous  popula- 
tions of  the  East  are  now  capable  of  conforming  themselves 
to  the  advanced  legislation  of  Europe  in  commercial 
matters.  It  has  been  thought  by  some  persons  conversant 
with  the  working  of  the  French  Code  in  the  Ottoman 
Courts,  that  the  Code  is  too  rigid  and  too  complicated  in 
its  procedure,  and  that  it  requires  formalities  to  be  observed, 
which  are  not  in  accordance  with  the  usages  of  Oriental 
commerce.  We  should  be  glad  to  find  that  the  High 
Court  of  Cyprus  in  administering  the  Nizam  takes  advan- 
tage of  the  powers  granted  to  it  by  the  Queen's  Orders  in 
Council,  to  simplify  its  system  of  procedure  in  such  a 
manner,  that  its  example  may  recommend  itself  to  the 
Commercial  Courts  in  other  portions  of  the  Ottoman 
Empire.  This  is  of  the  more  importance,  inasmuch  as  the 
first  quinquennial  period  of  the  Eg)^tian  experiment  of 
mixed  Courts  is  drawing  to  a  close,  and  their  system,  both 
of  law  and  of  procedure,  is  confessedly  capable  of  con- 
siderable amendment. 

Travers  Twiss. 


which  held  its  sittings  at  Nicosia,  and  the  Medjlis  el  Tijaret,  sitting  at 
Laroaca,  where  commercial  suits  were  heaid,  the  members  of  which  consisted 
of  equal  numbers  of  Europeans  and  natives,  each  important  Consulate  sending 
a  Delegate,  and  the  natives  being  half  Christian  and  half  Mussulman,  making  a 
total  of  twelve."  We  quote  this  passage  from  Captain  A.  R.  Savile's  official 
account  of  Cyprus,  compiled  in  the  Intelligence  Branch,  Quartermaster's 
Department,  Horse  Guards,  1878. 
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11.— THE   STATUTE   OF   USES   AND   THE 

FRANCHISE. 

riiHE  all-pervading  excitement  of  a  general  election 
■^  brings  with  it  other  mental  conditions  than  those 
which  can  be  satisfied  by  the  contemplation  of  dry  l^;al 
definitions;  the  enthusiastic  partizan^  hurrying  to  the 
polling  booth  and  driving  his  calmer  friends  almost  by  main 
force  in  the  same  direction,  would  scarcely  pause  to  ask 
himself  how  or  why  he  has  a  vote,  or  what  are  the  precise 
points  of  distinction  between  himself  and  his  less  fortunate 
neighbour  who  has  none.  If  some  inquisitive  foreigner, 
indifferent  to  the  public  contest  of  the  moment,  but  eager 
to  augment  his  own  permanent  stock  of  information,  were 
to  interrupt  the  fervid  current  of  the  voter's  thoughts  by 
questions  of  so  prosaic  a  character,  the  latter  might  perhaps 
answer,  **  because  they've  put  me  on  the  regfister,"  and,  on 
being  further  pressed,  "because  I'm  a  forty  shilling  free- 
holder ; "  and  these  concise  statements  might  pretty 
accurately  represent  the  sum  of  his  knowledge  as  to  the 
manner  and  cause  of  his  enjoying  the  rights  of  a  county 
constituent.  But  when  the  election  is  a  fait  accompli^  and 
the  "  Blues"  or  **  Buflfs"  have  established  their  temporary 
ascendancy,  there  is  time  to  think  over  the  subject  of  the 
franchise  generally,  and  to  consider  whether  we  have  made 
matters  better  or  worse  since  the  eighth  year  of  Henry  VI., 
when  it  was  enacted,  for  the  prevention  of  voting  by  a 
**  very  great,  outrageous,  and  excessive  number  of  people," 
that  "  choosers  "  for  knights  of  the  shire  should  be  free- 
holders to  the  value  of  forty  shillings  by  the  year. 

It  is  not,  indeed,  our  design,  in  these  few  pages,  to  enter 
into  so  wide  an  investigation ;  if  we  essayed  to  do  so,  the 
first  question  to  be  discussed  would  be  whether  the  Legisla- 
ture has  been  well  advised  in  popularizing  the  franchise  by 
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practically  suffering  the  qualification  to  drop,  say,  from 
two  pounds  to  two  shillings  per  annum,  a  question  which 
might  probably  be  answered  in  the  affirmative,  but  which 
would  involve  these  two  considerations,  whether  the  Parlia- 
ment of  1429  acted  wisely  in  excluding  *'  people  of  small 
substance  and  no  value,"  and  whether  succeeding  Parlia- 
ments have  acted  wisely,  under  ever-changing  circum- 
stances, in.  maintaining  a  standard  which,  though  in  actual 
words  always  the  same,  has  become,  in  substantial  reality, 
so  widely  different.  These  are,  indeed,  questions  rather 
for  the  statesman  than  for  the  lawyer,  whom  it  concerns 
not  so  much  to  discuss  political  problems,  as  to  see  whether 
the  political  intentions  of  the  Legislature  have  been  duly 
carried  out  by  the  judicial  executive.  The  law  which  g^ves 
a  county  vote  to  the  forty-shilling  freeholder  is  still  in  force, 
and  we  do  not  desire  to  raise  the  question  whether  any 
change  in  the  qualifying  amount  is  desiderated ;  but  if  the 
decisions  of  our  Courts  appear  to  us  to  have  bestowed  the 
franchise  on  a  single  freeholder  outside  the  class  intended 
by  the  Statutes  in  that  behalf  made  and  provided,  we  may 
draw  attention  to  the  past  error,  if  error  it  be,  and  suggest 
acemedy  for  future  appHcation,  without  going  beyond  the 
lawyer's  legitimate  sphere. 

It  would,  indeed,  seem  from  recent  cases,  not  only  that 
registration  of  voters  has  been  allowed  where  the  qualification 
was  not  that  which  Parliament  had  originally  contemplated, 
but  that  a  rule  has  been  established  which,  in  skilful  hands, 
may  furnish  dangerous  facilities  for  the  manufacture  of 
artificial  votes.  It  is  not,  however,  on  the  interpretation  of 
the  Statute  of  Henry  VI.  that  these  decisions  depend.  The 
construction  of  two  words  in  the  twenty-sixth  section  of  the 
great  Reform  Act  of  1832  was  the  point  on  which  the 
whole  question  arose,  that  Act  having  provided  that  a 
county  voter  must  have  **  actual  possession  "  a  certain  time 
before  registration.  Primarily,  as  all  will  doubtless  admit, 
this    requirement,   whenever    literal  entry  or  occupation 
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cannot  be  obtained,  can  be  satisfied  only  by  receipt  of 
the  accruing  produce;  but  it  was  ingeniously  contended 
by  a  distinguished  real  property  lawyer,  and  definitively 
settled  by  two  elaborate  decisions  of  the  Court  of 
Common  Pleas,*  that  the  Statute  of  Uses  gives  im- 
mediate seisin  in  fact  to  the  grantee  of  the  **  use "  of 
a  rent-charge;  and  it  was  thence  inferred  that  such  a 
grantee  will  become  entitled  in  due  course  to  be  registered 
as  a  voter  under  2  WilL  IV.,  c.  45,  s.  26,  without  having 
received  a  farthing  in  respect  of  the  accruing  rent.  As 
the  result  of  the  latter  case,  no  less  than  seventeen  persons 
were — or  might  have  been — placed  on  the  register  for  1872, 
and  there  is  no  practical  limit  to  the  number  of  voters  who 
may  thus  be  created  on  an  emergency,  without  any  serious 
risk  of  loss  to  the  enterprising  landowners  who  may 
adopt  this  new  mode  of  developing  the  species.  We  think 
it  may  easily  be  shown  that  this  construction  of  the  Statute 
of  Uses  is  somewhat  uncalled  for;  but  it  is  useless  to 
oppose  a  priori  arguments  to  decisions  founded  on  the  solid 
basis  of  accepted  precedent,  and  it  will  be  desirable  first 
to  enquire  how  far  the  decisions  above-mentioned  have 
really  the  weight  of  eariier  authority  in  their  favour. 

The  earliest  decision  on  seisin  in  fact  under  the  Statute 
seems  to  be  an  anonymous  case  in  Croke,  which  lays  down 
that  cestui-qtu-use  after  the  Statute  "  is  immediately  and 
actually  seised  and  in  possession  of  the  land,  so  as  he 
may  have  an  assise  or  trespass  before  entry  against  any 
stranger  who  enters  without  title.**+  The  importance  of  this 
decision  (which,  we  may  at  once  admit,  is  adverse  to  our 
own  views  as  above  suggested)  lies  in  the  circumstance  that 
it  assumes  seisin  in  fact,  as  distinguished  from  mere  seisin 
in  law,  to  be  conferred  by  the  Statute,  for  there  is  much 
authority  to  show  that,  without  seisin  in  fact,  no  man  could 

•Heelis  v.  Blain,  18  C.B.,  N.S.,  90  ;  and  Hadfield's  Cas4,  L.R.  8  C.P.306. 
t  Anon.    Cro.  Eliz.  46.    {Circ,  1586.) 
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have  either  assize  or  trespass.*  The  celebrated  Chief 
Baron  Comyns,  in  his  Digest,  makes  exactly  the  same 
statement,!  but  as  he  merely  relies  on  the  case  above 
described,  he  cannot  be  considered  an  independent  and 
additional  authority  on  the  subject. 

Another  statement  corroborative  of  the  above  occurs  in 
Lord  Bacon's  "  Reading  of  the  Statute  of  Uses,"  namely, 
that  the  Statute  gives  "  not  a  possession  in  law  onely,  but 
a  seisin  in  tayle ;  not  a  title  to  enter  into  the  land,  but  an 
actuall  estate.'*!  The  word  "  tayle  "  in  this  context  is,  of 
course,  unmeaning,  and  it  seems  probable  that  we  ought 
to  resid  fait y^  which  might  easily  have  been  mistaken  by  the 
printer  for  "  tail,"  or  "  tayle."  On  this  supposition.  Bacon 
must  be  taken  to  have  considered  that  the  Statute  of  Uses 
confers  seisin  in  fact.  Similarly,  in  a  subsequent  passage, 
after  laying  down  as  a  general  rule  that  the  cesiui-que-use 
can  have  nothing  more  than  the  feoffee  to  uses  had,  he 
illustrates  the  doctrine  by  saying  that  if  the  feoffee  had 
not  seisin  in  fact,  the  cesiui-que-use  cannot  have  assize  before 
entry, II  a  statement  from  which,  it  must  be  admitted,  his 
agreement  with  the  converse  affirmative  proposition  may 
be  fairly  inferred.  In  another  passage  he  states  that  the 
Statute  gives  a  right  to  dower  or  curtesy, IF  but  the  collocation 
of  these  two  rights  shows  that  he  is  not  here  distinguishing 
between  seisin  in  law  and  seisin  in  fact  (for  seisin  in  law 
was  always  sufficient  for  dower),  but  only  between  a  use 

•  V.  As  to  the  former,  Litt.  235,  565, 681 ;  4  Co.  Rep.  ga ;  Co.  Litt.  [160  a]  ; 
Com.  Dig.,  Seisin  (A  i),  (C),  (D) ;  as  to  the  latter,  Com.  Dig.,  Trespass 
B  3)  ;  2  Roll.  Abr.  553 ;  Green  v.  Wallwin  or  Wiseman ,  Noy,  Rep.  73 ; 
Owen,  86.     {Circ.  1599.) 

t  Com.  Dig.  Uses  (I.) 

t  Bac.  Read.  Stat,  of  Uses  (Ed.  1642),  40. 

§  The  French  word  fait  is  used  in  old  books ;  thus,  Sir  Orlando  Bridgman 
says,  **  nay,  there  is  an  actual  possession  in  law,  and  an  actual  possession  in 
fait."  See  Geary  v.  Bearcroft,  Carter,  57.  We  do  not  find  the  word  *•  fact "  in 
Bacon  till  an  edition  of  1785. 

II  Bac.  Read.  Stat,  of  Uses  (Ed.  1642),  40.  %  Ibid,  41. 
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before  the  Statute,  as  being  an  equitable  estate,  and  a  use 
after  the  Statute,  as  being  a  legal  estate/'  In  estimating 
the  weight  to  be  attached  to  the  first  two  passages  above 
cited,  we  must  remember  that  they  do  not  set  forth 
judicial  opinions,  but  only  private  and,  perhaps,  temporary 
views  of  a  lecturer,  and  that  as  the  earliest  edition  of  the 
**  Reading"  now  to  be  found  (and  apparently  the  earliest 
ever  printed)  is  dated  1642,  some  years  after  Bacon's 
death,  the  opinions  contained  in  it  have  not  even  the  full 
importance  that  they  might  have  had  if  he  himself  had 
revised  the  lectures  for  publication. 

We  may  next  consider  the  authorities  referred  to  by 
Coke's  well-known  editors,  Hargrave  and  Butler,  whose 
clearly  implied  opinion,  that  the  Statute  obviously  gives 
seisin  in  fact,  appears  to  have  been  arrived  at  without  the 
careful  consideration  which  such  a  subject  requires.  The 
references  are,  2  Anders.,  75,  147 ;  Cro.  Jac.  201,  and  New 
Abr.,  660.+  The  last  is,  apparently,  incorrect,  for  Bacon's 
**  New  Abridgement,"  which  we  must  suppose  to  be 
indicated,  relates  to  another  subject.  Turning  to  the 
passages  in  Ancjierson,  we  find  the  following : — "  si  feme 
avait  use  in  fee  de  terre,  &c.,  son  Baron  ne  serra  tenant  per 
le  curtesy  ne  feme  tenant  en  dower  en  semble  case ;  mais 
apres  ceo  Statute  le  ley  en  ceux  cases  est  alter ;  "  J  and  : — 
"  Testate  dell  terre  passe,  &c.,  et  femes  aver  dower 
.  .  .  .  et  homes  serront  tenants  per  le  curtesy."  § 
It  will  be  seen  here  that,  as  in  the  last  passage  above  referred 
to  in  Bacon's  Reading,  there  is  no  mention  of  seisin  in  fact, 
the  distinction  intended  to  be  drawn  is  merely  between  a 
use  before,  and  a  use  after,  the  Statute,  and  the  fact  of  dower 

•  It  will,  no  doubt,  be  remembered  that  the  doctrine  of  curtesy  of  equiuble 
esUtes,  though  now  well  recognised,  did  not  come  forward  till  much  later  than 
Bacon*8time,  while  there  was  no  dower  of  such  estates  till  1834. 

t  V.  Co.  Litt.  (Hargrave  and  Butler)  [aga],  Note  (6). 

J  Cromwtll  V.  Andrtwst  2  Anders.,  75.    {Circ.  1597.) 

§  Cris.  Corbet's  case,  Ibid,  147.    (Circ.  1598,) 
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and  curtesy  being  placed  in  the  same  category  shows 
clearly  that  the  distinction  between  seisin  in  law  and  seisin 
in  fact  was  not  in  question.  The  case  from  Cro.  Jac.  is 
altogether  irrelevant,  for  it  appears  in  the  statement  of  the 
facts  that  C,  the  occupant,  had  actually  entered,  and  had, 
therefore,  a  seisin  in  fact  altogether  irrespective  of  the  Statute 
of  Uses.*  Croke,  J.,  said  : — "  There  shall  be  a  tenancy  by 
the  courtesy  of  such  an  estate  vested,  and  for  the  same 
reason  there  may  be  an  occupancy,"  t  but  he  was  of  course 
dealing  with  the  case  before  him,  in  which  there  had  been 
actual  entry,  and  his  remarks  cannot  possibly  be  construed 
into  an  opinion  in  favour  of  the  doctrine  of  seisin  without 
entry. 

It  may  be  convenient,  before  going  on  to  other  cases,  to 
point  out  that  the  opinion  of  the  celebrated  Coke,  as  far  as 
can  be  ascertained,  seems  to  have  been  the  opposite  of  that 
so  readily  assumed  by  his  editors.  This  appears  clear  from 
the  following  important  passage :  "  If  a  man  doth  bargaine 
and  sell  land  by  deed  indented  and  inrolled,  the  freehold  in 
law  doth  pass  presently.  And  so^when  uses  are  raised  by 
covenant  upon  good  consideration."!  It  .seems  impossible 
to  account  for  the  use  of  the  words  "  in  law  **  as  here 
employed,  except  on  the  hypothesis  that  Coke  did  not 
believe  the  seisin  in  fact  to  pass. 

Coke's  editors,  however,  have  overlaid  his  simple  state- 
ments with  glosses  which  assume  for  them  a  different 
meaning ;  and  this  circumstance  is  the  more  unfortunate, 
that,  from  their  well-known  reputation,  their  influence 
even  on  thoughtftil  readers  is  often  very  powerful.  Among 
other  things  they  state,  with  especial  application  to  seisin 

*  Castle  V.  Dod*    Cro.  Jac,  200,  201.   {Circ,  1607.) 

f  These  words  are  attributed  to  Coke,  but  he  was  not  a  member  of  the  Court 
at  that  time,  and  we  suppose  that  Croke,  who  was  one  of  the  judges,  may  be 
meant.  Possibly,  however,  the  words  were  those  of  Coke  as  counsel  in  the 
case.    If  so,  they  are  of  course  mere  words  of  argument. 

t  Co.  Litt.    [266  b.] 
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in  fact,  that  if  a  rent  is  limited  as  an  use  under  the  Statute, 
the  Statute  immediately  executes  the  use  of  the  rent,*  a 
proposition  which,  per  se,  is  of  course  undeniable,  but 
which,  as  so  applied,  is  not  supported  by  any  earlier 
authorities.  On  this  special  subject  of  rent,  we  find  the 
same  doctrine  put  forth  by  a  later  writer  of  eminence, 
still  without  authority,t  while  another  well-known  and 
highly  esteemed  writer  has  been  credited  with  the  same 
view,  though  he  merely  says  that  a  grant  of  rent  to  the  use 
of  C  will  give  a  legal,  and  not  an  equitable  right,  thereby 
distinctly  avoiding  even  the  semblance  of  a  statement  as  to 
seisin  in  fact.| 

Before  going  on  to  the  next  stage  of  our  subject,  it  may 
be  as  well  to  mention  that,  in  a  case  reported  by  the 
celebrated  Noy,  it  was  considered  by  the  Court  that  cestui- 
que-use  under  the  Statute,  before  entry,  could  not  bring 
ejectment ;  "for  actual  possession  is  not  in  cestui-que-use  by 
the  statute  ....  That  he  may  have  an  assize,  but 
not  a  trespass  without  actual  possession." § 

The  mode  of  conveyance  by  lease  and  release  may  next 
be  usefully  considered,  as  the  gradual  rise,  and  (in  the  end) 
universal  acceptance,  of  this  kind  of  assurance,  forms  an 
important  chapter  in  the  history  of  the  Statute  and  its 
working.  It  was  laid  down,  after  the  Statute  had  been  in 
operation  nearly  a  century,  that,  upon  a  deed  of  bargain 
and  sale  for  years,  the  bargainee,  without  entry,  could  take 
a  grant  of  the  reversion,  which  would  be  a  good  conveyance 
thereof,  because  the  estate  was  executed  and  vested  in  the 
lessee  for  years  by  the  Statute ;  but  that,  on  the  other  hand, 
the  lessee  could  not  have  trespass  "  without  entry  and 

•  Co.  Litt.;  (Hargrave  v.  ButUr),  [315  a],  Note  (i). 

f  3  Cni.  Dig.,  Tit.  xxviii.,  c.  i,  s.  15. 

X  Burt.  Comp.,  sec.  xix6»  cited  in  the  erroneous  sense  above  stated  in  a  case 
which  will  be  mentioned  later. 

§  Green  v.  Wallwin  or  Wisiman,  ubi,  sup. 
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actual  possession."*  Here  then  we  have,  on  judicial  authority, 
a  seisin  in  fact  for  the  purpose  of  taking  a  release  without 
entry,  while,  on  the  other  hand,  there  is  no  such  seisin  for 
the  purpose  of  an  action  of  trespass.  The  latter  point  is 
further  supported  by  a  dictum  of  Sir  Orlando  Bridgman, 
which  has  often  been  cited.t 

The  case  of  LtUwich  v.  Mitton  was  emphatically  confirmed 
in  every  particular  by  a  case  in  the  time  of  Charles  II.,  in 
which  it  was  laid  down  that  when  a  lease  is  within  the 
Statute  of  Uses,  "  There  was  no  need  of  actual  entry  to  make 
the  lessee  capable  of  the  release,  for,  by  virtue  of  the 
Statute,  he  shall  be  adjudged  to  be  in  actual  possession, 
and  so  a  good  tenant  to  the  praecipe ;  "  while,  on  the  other 
hand,  the  Court  held  that  such  a  lessee  could  not  bring  an 
action  of  trespass  without  entry.  |  The  observations  of 
North,  Ch.  J.,  as  to  the  first-mentioned  point,  are  of 
great  interest  and  importance,  as  the  case  was  fully 
argued  before  him,  and  he  appears  to  have  gone  into  the 
various  questions  as  to  the  difference  between  uses  before 
and  after  the  Statute  with  the  greatest  possible  care.  He 
said,  inter  alia,  **The  usual  conveyance  at  common  law  was 
by  feoffment,  to  which  livery  and  seisin  were  necessary, 
the  possession  being  given  thereby  to  the  feoffee ;  but  if 
there  was  a  tenant  in  possession,  and  so  livery  could  not  be 
made,  then  the  reversion  was  granted,  and  the  particular 
tenant  always  attorned ;  and  upon  the  same  reason  it  was 
that  afterwards  a  lease  and  release  was  held  a  good  con- 
veyance to  pass  an  estate ;  but  at  that  time  it  was  made  no 
question  but  that  the  lessee  was  to  be  in  actual  possession 
before  the  release.  Afterwards  ,uses  came  to  be  frequent, 
and  settlements  to  uses  were  very  common,   by  reason 

*  Lutwick  V.  MUtoHf  Cro.  Jac,  604.  {Circ,  1620.)  It  will  be  remembered 
that,  by  the  common  law,  a  release  to  a  lessee  who  had  not  entered  was  void. 
Litt.  459. 

t  V,  Geary  v.  Bearcro/t,  Carter,  57  (66).     (Circ,  1666). 

X  Barksr  v.  Keaif  2  Mod.  Rep.  [249].  {Circ,  1676.)  v.  Also  Issham  v.  Morrice^ 
Cro.  Car.,  109.    (Circ,  1627.) 

18 
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whereof  many  inconveniences  were  introduced  ;  to  prevent 
which  the  Statute  of  27  Hen.  VIII.,  c.  10  was  made,  by 
which  the  me  was  united  to  the  possession ;  for  before  that 
Statute  uses  were  to  be  executed  according  to  the  rules  of 
Equity,  but  now  they  are  reduced  to  the  Common  Law,  and 
are  of  more  certainty,  and  therefore  are  to  be  construed 
according  to  the  rules  of  law.  At  the  Common  Law,  when 
an  estate  did  not  pass  by  feoffment,  the  lessor  or  vendor 
made  a  lease  for  years,  and  the  lessee  actually  entered,  and 
then  the  lessor  granted  the  reversion  to  another,  and  the 
lessee  attorned,  and  this  was  good.*  But,  after  the  Statute 
of  Uses  it  became  an  opinion,  that  if  a  lease  for  years  was 
made  upon  a  valuable  consideration,  a  release  might  operate 
upon  that  without  an  actual  entry  of  the  lessee,  because 
the  Statute  did  execute  the  lease,  and  raised  a  use  presently 
to  the  lessee."  The  learned  Judge  went  on  to  say  that  Sir 
Francis  Moor,  Serjeant-at-Law,  "  was  the  first  who  practised 
this  way,"  and  that  Mr.  Noy  was  of  opinion  that  a  con- 
veyance by  lease  and  release,  even  with  the  words  "bargain 
and  sale  "  introduced  into  the  lease  for  a  year,  "  could  never 
be  maintained  without  the  actual  entry  of  the  lessee,"  two 
pieces  of  historical  information  which  are  highly  important 
as  showing  the  gradual  supervention  of  the  doctrine.  In 
corroboration  of  Sir  F.  North's  statement  as  to  the  views  of 
Noy,  it  may  be  mentioned  that  it  was  laid  down  by  that 
eminent  lawyer  that,  **  A  release  made  to  a  lessee  for  years, 
before  his  entry,  is  void."+  It  is  true  that  these  words 
contain  no  express  allusion  to  the  Statute  of  Uses,  but  Noy 
must,  we  think,  be  taken  to  have  written  them  with  the 
effect  of    that   Statute   fully  in  view,   for  in   a  previous 

*  V.  Also  as  to  this,  Noy's  Max.,  P.  58 : — **  The  lessor  cannot  make 
livery  and  seisin  against  the  will  of  the  lessee,  being  on  the  land ;  but  he  may 
grant  the  reversion,  and,  if  the  lessee  do  attorn,  the  freehold  wiU  pass  without 
livery  of  seisin/* 

t  Noy's  Max.,  P.  75.  Bythewood's  note  in  the  same  place  seems  to  assume 
that  this  passage  refers  only  to  a  use  before  the  Statute,  but  this  assumption, 
like  those  of  Hargrave  and  Butler  as  to  Coke,  seems  to  be  entirely  gratuitous. 
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passage  he  says,  **  The  Statute  of  27  Hen.  VIII.,  c.  10,  hath 
advanced  uses,  and  established  a  surety  for  him  that 
hath  the  use  against  the  feoffees ;  for  before  the  Statute,  the 
feoffees  were  owners  of  the  land,  but  now  that  is  destroyed, 
and  the  cestui- que-use  is  the  owner  of  the  land.  Before,  the 
possession  ruled  the  use,  but  since,  the  use  govemeth  the 
possession."*  Taking  these  passages  together,  it  may  be 
concluded  that  Sir  F.  North  was  justified  in  relying  upon 
Noy,  who  died  about  a  century  after  the  passing  of  the 
Statute,  for  the  doctrine  that,  in  his  time,  the  conveyance 
by  lease  and  release  could  not  be  carried  out  without  entry 
by  the  lessee.  There  are  other  considerations  (depending 
on  circumstances  too  long  to  be  detailed  here)  tending  to 
the  conclusion  that  conveyances  by  lease  and  release  cannot 
be  carried  back  much  (if  at  all)  before  the  commencement 
of  the  reign  of  James  I.,  and  it  may  well  be  conjectured 
that  the  sweeping  decision  in  Crb.  Eliz.  alluded  to  above  may 
have  first  suggested  this  "dark  way  of  assurance  "  which, 
we  are  told,  was  used  at  the  request  of  Lord  N orris,  so 
that  **  some  of  his  kindred,  or  near  relations  should  not  take 
notice  by  any  search  of  publick  records,  what  conveyance 
or  settlement  he  should  make  of  his  estate."! 

It  will  be  seen  from  the  above  that  certain  propositions 
may  be  laid  down  as  to  the  state  of  the  law  at  the  time  of 
(and  including)  the  decision  gfiven  by  Sir  F.  North  about  200 
years  ago.  First,  there  is  the  negative  proposition  that 
there  was  no  general  consensus  that  the  Statute  gave  seisin  in 
fact  for  all  purposes.  Secondly,  it  had  been  held  in  one 
case  that  it  gave  such  seisin  for  the  purposes  of  assize  and 
trespass,  but  it  had  since  been  sufficiently  shown  that  it  did 
not  give  it  for  the  last-mentioned  purpose.  Thirdly,  it 
would  seem  clear  that  it  did  not  give  it  for  the  purpose  of 
ejectment.  Fourthly,  the  doctrine  had  arisen  gradually 
and  stealthily,  but  had  finally  been  fully  established,  that 

•  Ibid.,  PP.  59, 60.  t  V.  Fabian  PhUipps,  Courts  of  Justice,  115. 

18—2 
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the  Statute  gave  seisin  in  fact  for  the  puq>ose  of  a  con- 
veyance by  lease  and  release.^ 

It  seems  strange  that  no  husband  doing  battle  for  his 
curtesy  should  have  appeared  since  Sir  F.  North's  time  as 
the  champion  of  seisin  in  fact;  but  it  has  so  happened,  and 
the  question  has  remained  in  the  state  above  described 
until  our  own  days,  when  it  has  been  raised  again  in  the 
unexpected  form  which  has  been  briefly  alluded  to  at  the 
commencement  of  these  remarks.  The  Statute  2  &  3 
Will.  IV.,  c.  45,  s.  26,  enacts  that  no  person  shall  be 
registered  as  a  voter  in  any  year  in  respect  of  his  estate  or 
interest  in  lands,  &c.,  unless  he  shall  have  been  in  the 
"  actual  possession"  thereof,  or,  &c.,  for  six  calendar  months 
at  least  next  previous  to  the  last  day  of  July  in  such  year ; 
and  the  question  came  before  the  Court  of  Common  Pleas, 
in  1864,  whether  the  Statute  of  Uses  gives  such  seisin  that 
a  man  maybe  registered  without  that  receipt  of  rent  which, 
in  the  case  of  a  rent-charge,  is  the  recognised  equivalent  of, 
or  substitute  for,  entry  in  the  case  of  land.  The  Court 
decided  that  it  does,  and  the  Lord  Chief  Justice  remarked, 
that  "the  word  '  possession'  has  a  technical  meaning,  and 
that  the  Legislature  in  the  time  of  Henry  VIII. ,  and  the 
Legislature  in  the  time  of  William  IV.,  attached  the  same 
meaning  to  the  words  actual  possession  "  (which  words,  it 
may  be  observed,  are  not  used  in  the  Statute  of  Uses),  "and 
that  a  conveyance  under  the  27th  Hen.  VIIL,  c.  10  gives 
the  cestui-que-tise  the  actual  possession  which  is  required  to 
constitute  a  qualification  under  the  2  Will.  IV.,  c.  45,  s.  26."* 
The  Chief  Justice  showed,  in  other  portions  of  his  judg- 
ment, a  leaning  to  the  doctrine  that  the  Statute  gives  seisin 
in  fact  for  all  purposes ;  but  it  will  be  seen  that  the  sub- 
sequent decision  which  we  are  about  to  mention  excludes 
so  wide  an  interpretation.  In  the  subsequent  case  the 
question  was  exactly  the  same,  and  the  then  Lord  Chief 

•  HeelU  V.  Blain^  i8  C.B.,  N.S.,  go.     (1864.) 
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Justice,  while  refusing  (together  with  the  rest  of  the 
Judges)  to  disturb  the  previous  decision  of  the  same  Court, 
expressed  an  unmistakeable  want  of  confidence  in  its 
correctness,  and  said  that,  in  anjr  case,  it  was  a  decision 
solely  on  '*  the  effect  of  the  Satute  of  Uses  as  applicable  to 
the  interpretation  of  s.  26  of  the  Reform  Act  of  1832 ;" 
while,  as  to  the  general  question  of  seisin  in  fact,  he  was  of 
opinion  that  "  for  some  purposes  the  Statute  does,  and  for 
others  it  does  not,  give  the  actual  possession/** 

As  the  later  of  these  cases  might  probably  have  been 
differently  decided  if  the  earlier  had  not  existed,  let  us  first 
consider  the  grounds  stated  by  the  Court  for  their  decision 
in  Heelis  v.  Blain. 

It  is  clear  that  the  Lord  Chief  Justice  erred  in  supposing 
the  words  "  actual  possession  "  to  exist  in  the  older  enact- 
ment.    Had  the  words  been  there,  his  Lordship's  reasoning 
founded  on  them  would  have  been  important,  for  the  word 
**  actual,"  in  connection  with  **  seisin  "  or  "  possession," 
generally  (though  not  universallyf)  meant  "  in  fact,"  but,  as 
there  are  no  such  words,  the  argument  falls  to  the  ground. 
A  negative  argument  which  follows  it  is  of  no  consequence, 
since  we  need  not  use  the  reasoning  which  it  intended  to 
refute.     As  to  "  authorities  "  and  other  writers,  his  Lord- 
ship relied  on  the  case  in  Cro.  Eliz.,  the  passage  in  Com. 
Dig.  founded  upon  it,   Bacon's  "  Reading,"   the  note  to 
Co.    Litt.    [315   a],   the  passage  in   Cruise,   and  that   in 
Burton's    Compendium.      As    to   these,   we   have    shown 
that  the  last  is  irrelevant,  that  the  fourth  and  fifth  are 
bare  statements  without  authority,  that  the  third  is  only 
valuable  as  showing  Bacon's  individual  views,   that   the 
second  is  merely  founded  on  the    first;    and    we    need 
only  add  here,  as  to  the  first,  that  it  cannot  logically  be 
deemed  to  govern  the  law  as  to  one  half  of  it  unless  it 

•  Hadfield's  Case,  L.R.  8  C.P.  306.      {1.873.) 

t  See,  for  instance,  **  Nay,  there  is  an  actual  possession  in  law,  and  an  actual 
possession  in /ai//*  P^r. Bridgman,  C.J.,  in  Geary  v.  Bearcroftj  ubi,  sup. 
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is  considered  also  to  ride  rough-shod  over  the  long  train 
of  cases  and  opinions  by  which,  as  we  have  shown,  the 
other  half  is  directly  contravened.  Mr.  Justice  Keating, 
who  sat  with  the  Lord  Chief  Justice,  used  no  arguments 
drawn  from  the  Statute  itself,  and  mentioned  no  authorities 
except  the  case  in  Cro.  Eliz.,  and  the  passage  in  Comyns' 
Digest.  Both  judges  alluded  to  one  or  two  earlier  decisions 
as  to  registration  under  the  Act  of  Will.  IV.,  but  these 
were  decisions  not  relating  in  any  way  to  the  effect  of 
the  Statute  of  Uses. 

An  exceptional  series  of  mishaps  befel  the  confirmatory 
judgment  in  Hadfield's  Case.  In  that  judgment  the  error 
already  alluded  to  as  to  the  passage  in  Burton  is  virtually 
adopted,  a  long  extract  from  the  judgment  in  Barker  v.  Keai 
is  attributed  to  Noy,  who  died  nearly  half  a  century  before 
it  was  delivered,  the  case  in  Cro.  Eliz.  is  cited  as  re- 
ferring to  assize  alone,  and  Sir  Orlando  Bridgman's  dictum 
is  mistaken  for  the  decision  itself  in  Geary  v.  Bearcroft^  which 
was  given  against  his  views.*  Apparently  the  Lord  Chief 
Justice  was  a  little  dazzled  by  the  wealth  of  learning  placed 
before  him ;  at  any  rate  he  declined  to  enter  upon  a  task 
of  discrimination  which  he  deemed  to  be  "manifestly 
hopeless,"  and  decided,  albeit  under  protest,  to  be  guided 
by  a  precedent  which  he  only  half  approved,  thus  electing 
to  shoot  his  arrows,  like  Teucer,  ^rom  behind  the  shield  of 
an  elder  brother.  The  references  given  in  the  judgment  in 
this  case,  as  might  be  expected,  throw  little,  if  any,  fresh 
light  on  the  general  subject.  These  are,  in  addition  to 
the  cases,  &c.,  already  dealt  with  above,  2  Pres.  Conv.  219, 
228  ;  Litt.  235  ;  Com.  Dig.,  Seisin  (C),  (D),  and  Co.  Litt. 
[15  b].  The  passages  in  Preston  relate  only  to  lease  and 
release,  and  the  older  passages  do  not  bear  at  all  on 
the  construction  of  the  Statute  of  Uses.  The  Lord  Chief 
Justice  attached  some  importance  to  the  references  given 

*  And  affirmed  against  them  by  a  full  Court  of  Error,    v,  Bridg.  Judg.  484,  note. 
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in  argument ;  but,  having  examined  them,  one  and  all,  we 
find  that  many  of  them  are  merely  verbatim  reproductions 
of  cases  and  citations  already  mentioned,  and  that  none 
of  them  add  anything  to  the  judicial  authority  on  the 
subject  existing  and  known  when  Barker  v.  Keaf  was 
decided. 

Our  examination  of  the  two  recent  cases  thus  fails  to 
disclose  any  reasons  for  the  interpretation  placed  by 
them  upon  the  Statute  of  Uses,  other  than  those  which 
existed  in  the  time  of  Ch.  J.  North,  and  it  may  be  submitted, 
especially  in  view  of  the  serious  misgivings  of  the  Court 
itself,  that  those  reasons  are  not,  so  far  as  earlier  authority 
is  concerned,  sufficient  to  bear  out  the  conclusion  arrived 
at.  On  the  other  hand,  looking  at  the  wording  of  the 
Statute,  we  can  find  no  indication  of  the  Legislature  having 
anticipated  such  a  conclusion,  or  having  had  any  thought  of 
seisin  in  fact  when  the  Act  was  passed.  The  words  used 
are  "  lawful  seisin,  estate,  and  possession,"  and  **  estate, 
right,  title,  and  possession,"  which,  even  if  they  can 
possibly  include  (and  that  may  be  doubtful,  having  regard 
to  the  word  "  lawful "),  certainly  do  not  suggest,  **  seisin  in 
fact  "  or  "  actual  seisin."  The  intention  of  the  Legislature, 
as  shown  by  the  preamble  no  less  than  by  the  operative 
words,  was  to  carry  on  the  lawful  seisin,  &c.,  from  the  grantee 
of  the  property  to  the  grantee  of  the  use ;  in  other  words, 
from  the  ostensible  grantee  to  the  beneficial  grantee 
behind  him;  and  that  intention  involved  no  collateral  design 
to  create  or  transfer  a  seisin  in  fact,  i.e.,  to  make  entry  or 
perception  of  rents  and  profits  unnecessary  where  they 
would  have  been  necessary  before.  Moreover,  the  mischief 
to  be  remedied  (and  this  is  always  an  important  test*)  was 
one  which  required  no  such  creation  or  transfer.  The 
alleged  mischief  was  that  "  fraudulent  feofiftnents,  fines, 
recoveries,  and  other  assurances,"  were  effected  as  a  mask 

*  V.  3  Co.  Rep.  [7  b],  and  authorities  there  r^erred  to. 
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to  "  secret  uses,  intents,  and  trusts,"  so  that  the  equitable 
ownership  was  given  to  one  person,  under  cover  either  of  a 
feoffment  or  of  a  written  assurance  to  another.  Hence,  if 
a  third  party  sought  to  enforce  a  right  against  an  apparent 
owner,  he  ran  the  risk  of  finding  that  the  real  owner  was 
someone  else,  and  in  the  cases  of  dower  and  curtesy,  both 
of  which  are  referred  to  in  the  preamble,  he  (or  she)  might 
lose  the  right  altogether.  The  mischief  was  remedied  by 
carrying  on  the  seisin  in  law  to  the  beneficial  grantee,  and 
the  addition  of  seisin  in  fact  would  have  been  altogether 
superfluous,  for  such  seisin  was  never  necessary  in  the  case 
of  dower,  while,  in  that  of  curtesy,  the  husband  could  now 
obtain  it  by  entry  in  right  of  his  wife.  The  same  reasoning 
may  be  applied,  with  the  like  result,  to  other  cases  of 
mischief  alluded  to  in  the  preamble. 

It  only  remains  for  us  to  recommend  the  subject  above 
treated  to  the  consideration  of  those  Members  of  Parliament 
whose  attention  is  more  especially  turned  to  the  purification 
of  our  electoral  system.  The  Court  of  Common  Pleas  has 
asserted  its  right  to  decide  in  opposition  to  its  own  previous 
ruling,  but  it  seems  scarcely  likely  that  it  will,  in  future,  re- 
consider a  doctrine  which  it  has  once  refused  to  disturb. 
The  case  is  one  which  calls  especially  for  the  notice  of 
Parliament,  for  the  Court  made  use  of  the  non-interference 
of  the  Legislature,  after  the  decision  in  Heelis  v.  BlcUn^  as 
one  of  its  grounds  for  confirming  the  doctrine  laid  down  in 
that  case  when  it  was  again  brought  forward  in  Hodfield's 
Case,  We  submit  that  cogent  reasons  for  interference  are 
apparent ;  first,  in  the  danger  which  the  acceptance  of  the 
doctrine  involves ;  secondly,  in  the  circumstance  that  the 
principle  of  the  recent  decisions  is  imperfectly  supported 
by  authority ;  thirdly,  in  the  doubts  which  the  Court 
itself  entertained  as  to  the  real  state  of  the  law  ;  fourthly, 
in  the  consideration^  arising  from  a  perusal  of  the  Statute 
of  Uses.  It  would  be  easy  to  neutralize  the  effect  of  Hulis 
V.  Blain  and  tiadficld*s  Case  by  a  short  enactment  directed 
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merely  to  the  particular  point  there  raised ;  but  it  may  be 
a  question  whether  it  would  not  be  more  convenient  to 
introduce  a  measure  dealing  generally  with  the  subject,  and 
enacting  (with  the  usual  savings)  that  a  conveyance 
operating  with  the  Statute  of  Uses  shall  not  be  deemed  to 
create  or  pass  a  seisin  in  fact. 

Almaric  Rumsey. 


III.— THE  EAST  COAST  FISHERY  DISPUTES. 

TTpOR  some  time  past  there  has  been  a  great  deal  of  ill- 
-*-  feeling  generated  between  our  herring  fishers  and 
the  French,  Dutch,  and  Belgian  boats,  which  frequent  the 
waters  ofiF  our  eastern  coasts  for  fishing  purposes.  Jt  may 
be  a  fact  not  generally  ktibwn,  and  a  surprise  to  many, 
when  I  say  that  the  Lowestoft  fishing  boats  alone  have  lost 
about  3^4,000  worth  of  nets  during  the  past  season,  owing, 
firstly,  to  the  careless  manner  in  which  foreign  fishing  boats 
(trawlers)  are  handled;  and,  secondly,  to  an  iniquitous 
system,  practised  more  especially  by  the  Dutch  and  Belgian 
boats,  called  "  devilling."  A  "  devil  **  is  a  sort  of  iron 
grapnel,  the  hooks  or  arms  of  which  have  a  very  keen  edge ; 
it  is  made  fast  to  a  strong  rope  and  towed  astern,  and,  on 
catching  or  fouling  any  nets  cuts  or  tears  completely 
through  them.  Whenever  a  boat,  supplied  with  a  **  devil," 
finds  herself  in  the  neighbourhood  of  herring  nets  she 
adjusts  this  instrument  and  holds  on  her  course -regardless 
of  all  consequences.  The  result  is  that  the  first  drift  net, 
set  for  herrings  and  floating  with  the  tide,  across  which  she 
comes,  is  cut  in  two  and  more  or  less  severely  damaged ; 
and  this,  in  the  course  of  her  cruise,  may  happen  not  once, 
but  a  dozen  times. 

A  complete  herring  net,  or  as  it  is  technically  termed,  a 
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"fleet,"  consisting  of  sixty  or  seventy  nets  of  about  60 
yards  each,  joined  together,  is  a  most  expensive  affair, 
costing  from  three  to  four  hundred  pounds,  and  the  loss 
thus  experienced  by  our  fishermen  is  therefore  a  very  heavy 
one,  and  naturally  produces  a  hostile  feeling  towards  the 
foreign  fishermen,  which,  in  several  cases  last  season, 
resulted  in  the  use  of  firearms.  In  only  one  instance  that 
has  come  to  my  knowledge  did  the  injured  parties  obtain 
any  redress,  viz.,  the  case  of  the  Alsace  Lorraine  and  The 
Jessamine^  when  three  of  the  English  crew  were  wounded, 
more  or  less  severely,  and  Duchemin,  the  captain  of  the 
French  boat,  was  tried  in  a  French  court  and  sentenced  to 
two  years'  imprisonment.*    It  cannot  be  supposed  that  the 

*  I  am  indebted  to  the  kindness  of  Mr.  Robertson,  the  harbour  master  of 
Lowestoft,  for  the  following  return  of  damage  to  boats  reported  to  him  during 
the  past  season  (1879).  It  must  be  remembered  that  this  list  only  includes 
the  cases  officially  reported ;  and  as,  under  the  present  state  of  things,  there 
is  neither  compulsion  nor  inducement  to  report  these  cases  it  may  be  fairly  con- 
cluded that  the  following  schedule  represents  but  a  small  part  of  the 
whole : — 

Aug.  20.  Warrior t  L.T.  425  (A.  B.  Capps).  Nets  trawled  into  by  an  Ostend 
boat.    Damage,  £iy 

Oct.  7.  Early  Mom,  L.T.  102  (J-  Goldspink).  Nets  trawled  into  by  an 
Ostend  boat.    Damage,  ;(io. 

Oct.  12.  Oood  Hopi,  L.T.  668  (T.  Beamish).  Nets  run  into  by  trawling 
cutter  marked  H.O.T.  11.    Fifteen  nets  spoiled. 

Oct.  17.  Morning  Light,  L.T.  156  (R.  Capps).  Nets  run  into  by  Dutch 
boat.    Damage,  £^0, 

Oct.  19.  William  and  Anna,  L.T.  Z09  (W.  Burroughs).  Trawler  marked 
H.O.T.  7,  sailed  round  and  held  up  ^  devil/*  imitating  cutting  nets. 

Oct.  19.  Spray,  L.T.  253  (R.  Capps).  Nets  trawled  into  by  an  Ostend  boat 
marked  H.O.T.    Damage,  £^, 

Oct.  20.  yissamim,  L.T.  (Hobson  and  Rust).  Nets  trawled  into  by  the 
Ahaci  Lorraine,  H.O.T.,  who  fired  at  the  crew  of  the  Jtssamint  on  observing 
that  they  were  taking  her  name.    Three  Englishmen  severely  wounded. 

Oct.  20.  Qood  Hope,  L.T.  668  0-  Beamish).    Fired  at  by  a  Belgian  boat. 

Oct.  20.  Isabel,  L.T.  510  (R.  Manthorpe).  Nets  trawled  into  by  foreign 
boat.    Damage, ;( 250. 

Oct.  20.  Tantivy,  L.T.  597  (C.  Day).  Nets  trawled  into  by  Ostend  boat 
Damage,  £150. 
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foreigners  are  always  in  the  wrong.  No  doubt  they  also 
have  cause  of  complaint  against  our  fishermen,  but  the  fact 
remains  that  French,  Dutch,  and  Belgian  boats  have 
unfairly  inflicted  considerable  damage  on  the  English 
fishing  boats  by  using  the  right  of  fishing  in  the  open  sea  in 
a  selfish  and  tyrannical  manner.  Surely  it  is  high  time  that 
steps  were  taken  to  put  a  stop  to  these  unseemly  and 
dangerous  disputes,  and  if  the  right  of  fishing  in  these  seas 
is  a  common  right,  let  there  be  some  equitable  regulations, 
some  international  convention,  which  all  nations  engaged  in 
the  trade  shall  equally  acknowledge. 

Now  I  propose  to  consider,  I.,  The  state  of  the  law  as 
acknowledged  by  all  civilized  nations  with  reference  (a)  to 

Oct.  24*  IsU  of  Cyprus^  S.N.  1169.  Nets  run  into  and  rope  cut  by  Ostend 
boat,  the  Marie,    Damage,  £^o, 

Oct.  24.25.  Norwich^  L.T.  56  (W.  Watson).  Nets  run  into  by  the  Maria 
yulia  (?)    Damage,  ;£'40. 

Oct.  25.  John  and  Jane  Hannah,  L.T.  85  (J.  Cone).  Nets  trawled  into  by 
French  boat.    Damage,  £10. 

Oct.  26.  yane  Stevenson,  L.T.  19  (J.  Hacey).  Nets  trawled  into  and  cut  by 
Ostend  trawler,  marked  O.  33.  Ostend  boat  was  not  trawling  at  the  time, 
and  on  crew  of  y,  S.  expostulating  she  threatened  to  use  firearms. 

Oct.  26.  Albion,  L.T.  171  (S.  Aldred).  Nets  trawled  into  by  a  foreign  boat. 
Damage,  ;f  70.  The  small  boat  following  strangers  to  endeavour  to  find  out 
her  name  was  twice  fired  at. 

Oct.  26.27.  Spray,  L.T.  253.  Lost  all  nets,  corks,  etc.,  having  been  cut 
away  by  Belgian  or  French  trawlers. 

Oct.  27.  Morning  Light,  L.T.  156.  Lost  20  nets,  torn  to  pieces  by  Ostend 
trawler. 

Oct.  27.  Little  Polly,  L.T.  251  (R.  Porter).  Observed  Les  Trois  Amis,  of 
Ostende  (0. 63),  trawling  towards  nets;  sent  a  boat  to  call  her  to  clear  nets. 
Foreigner  fired  at  boat  and  trawled  through  nets  twice.    Loss,  6  nets. 

Oct.  27-28.  Jenny  Lind  (Penzance).  Nets  sailed  into  by  a  smack. 
Damage,  £20. 

Oct.  28.  Wilfrid  Law  son,  L.T.  69  (W.  Hindle).  Nets  trawled  into  by 
Belgian  boat.    Heavy  loss. 

Nov.  2«  Electric  Telegraph,  L.T.  664  (A.  Allerton).  Nets  trawled  into  by 
trawler  marked  H.O.T.  21.    Damage,  £50. 

Nov.  Minnie,  L.T.  443  (R.  Norman).  Shot  at  while  mackerel  fishing  by 
boat  marked  H.O.T.  1009. 
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the  open  seas,  (p)  to  the  coast  seas ;  and  the  right  of  fishmg 
therein ;  II.,  Any  special  treaties  or  conventions  affecting 
the  particular  seas  which  are  the  subject  of  this  article; 
III.,  In  what  way  these  laws  are  inadequate  ?  IV.,  What 
steps  should  be  taken  to  remedy  the  inadequacy  ? 

I.  (a)  As  regards  the  open  seas.  I  suppose  that,  what- 
ever doubts  may  at  one  time  have  existed,  it  cannot  now  be 
controverted  that  the  high  sea  is  free  and  open  to  all 
nations,  and  so  likewise  is  the  right  of  fishing  therein. 
There  was  a  time,  it  is  true,  when  certain  nations  claimed 
different  portions  of  the  ocean  as  monopoUes ;  for  instance, 
the  Spanish  claim  to  the  Pacific ;  the  Portugese  claim  to 
the  seas  of  Guinea,  and  other  parts  of  the  high  seas  by 
virtue  of  a  papal  Bull  (against  which  Grotius  wrote  his 
"  Mare  Liberun,"  in  1609).  The  Russians,  so  late  as  1824, 
set  up  an  exclusive  claim  to  the  Pacific,  north  of  the  fifty- 
first  degree  of  latitude,  and,  until  quite  recent  years,  Great 
Britain  claimed,  if  not  the  absolute  property,  still  the  right, 
of  exclusive  jurisdiction  over  the  surrounding  or  narrow 
seas.  Yet,  however  ably  the  possibility  of  dominion  over  the 
high  seas  may  have  been  argued  by  Selden,  Bynkershoek, 
and  others,  the  opinion  that  the  open  sea  is  for  the  common 
benefit  of  mankind,  that  it  is  a  common  pathway  between 
nations  and  intended  alike  for  all,  has  finally  prevailed. 
Offenders  thereon  are  liable  to  be  sued  in  the  courts  of  the 
country  to  which  they  belong,  or,  should  the  injured  party 
be  a  British  ship,  the  offending  vessel  may  be  detained  and 
satisfaction  for  any  damage  demanded  by  her  owners,  if  at 
any  subsequent  time  she  is  found  in  British  waters ;  **  British 
waters,"  being  explained  by  the  Merchant  Shipping  Act  of 
1854  (which  gives  these  powers),  to  mean  "  any  port  or 
river  of  the  United  Kingdom,  or  within  three  miles  of  the 
coast  thereof." 

(fi)  As  regards  the  coast  seas.  It  is  equally  undisputed 
that  a  State  may  claim  exclusive  jurisdiction  in  its  ports, 
harbours,  mouths  of  rivers,  bays  (provided   the  distance 


THE   EAST   COAST   FISHERY   DISPUTES.  285 

from  headland  to  headland  does  not  exceed  ten  miles),  and 
its  coast  seas  to  the  distance  of  a  marine  league,  or  about 
three  miles.  This  latter  is  dictated  by  the  necessities  of 
self-protection  in  accordance  with  the  maxim  "terrae 
potestas  finitur,  ubi  finitur  armorun  vis,"  and  whether  the 
marine  league  or  "armorun  vis,"  (i.^.,  the  distance  of  a 
cannon  shot)  be  taken,  all  modem  writers  agree  in  making 
the  exclusive  jurisdiction  over  coast  seas  an  incident  to 
territorial  sovereignty. 

The  coast  seas,  then,  with  the  bays,  rivers,  mouths,  and 
harbours,  of  any  particular  State  are  properly  subject  to  the 
laws  which  that  State  may  enact  to  regulate  their  use  for 
fishing  or  any  other  purposes,  and  foreigners  frequenting 
such  waters  may  well  be  compelled  to  obey  the  laws  made 
respecting:  them.  Indeed,  it  is  a  well-settled  rule  that  a 
private  ship  in  foreign  waters  becomes  subject  to  the  laws 
of  the  country  in  whose  waters  she  is  sailing,  in  the  same 
manner  that  any  traveller  or  tourist  becomes  subject  to  the 
laws  of  the  country  in  which  he  is  travelling. 

II.  As  to  the  special  treaties  and  conventions  respecting 
the  particular  seas  and  fisheries  which  are  the  subject  of 
this  article.  The  only  convention  relating  to  these  fisheries 
that  I  am  aware  of,  still  in  force,  is  that  of  1839,  scheduled 
to  the  Fisheries  Act  of  1842.  It  is  true  that  there  was  a 
subsequent  convention  in  1867,  embodied  in  the  Sea 
Fisheries  Act,  1868,  which  repealed  the  Sea  Fisheries  Act 
of  1842 ;  but,  in  the  convention  of  1867  it  was  declared, 
when  the  treaty  was  made,  that  it  should  not  come  into 
force  until  a  day  to  be  fixed  upon  by  the  two  high  contract- 
ing parties,  and,  as  a  matter  of  fact,  no  suck  day  has  been  fixed 
upon.  "  The  convention,  then,"  as  the  Fishery  Com- 
missioners rightly  remark  in  their  Report  for  1879,  "  cannot 
be  enforced  in  a  British  court  against  French  fishermen, 
but  only  against  English  fishermen.  From  1868  to  1875, 
indeed,  the  English  fishermen  had  no  legal  remedy  against 
the  French  fishermen  which  could  be  enforced  in  an  English 
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court,  but  in  1875  Parliament  revived  the  convention  of 
1839  so  far  as  it  was  applicable  to  French  fishermen.  An 
English  fisherman,  then,  proceeding  against  a  French  fisher- 
man, must  proceed  under  the  Act  of  1842,  while  an  English 
fisherman  proceeding  against  an  English  fisherman  must 
proceed  under  the  Act  of  1868."  These  anomalies  are,  to  say 
the  least,  inconvenient ;  but  if  we  turn  to  the  regulations  on 
the  subject  of  the  lights  to  be  carried  by  fishing  boats  we 
shall  find  them  even  more  involved  still.  I  cannot  do  better 
than  again  quote  from  the  very  clear  report  of  the  Sea 
Fisheries  Commissioners.  "  The  Merchant  Shipping  Act, 
1862,  defined  the  lights  which  were  to  be  carried  by  all 
sea-going  vessels.  It  directed,  inter  alia,  that  fishing  vessels 
and  open  boats,  when  at  anchor,  or  attached  to  their  nets 
and  stationary,  should  exhibit  a  *  bright  white  light.*  It 
directed  that  '  the  lights  mentioned  and  no  others  shall  be 
carried  in  all  weathers  between  sunset  and  sunrise.*  The 
13th  article  of  the  Sea  Fisheries  Convention,  however, 
directed  that  '  boats  fishing  with  drift  nets  shall  carry  on 
one  of  their  masts  two  lights,  one  over  the  other,  three  feet 
apart.' "  This  convention,  which  was. embodied  in  the  Sea 
Fisheries  Act,  1868,  was  obviously  inconsistent  with  the 
Merchant  Shipping  Act,  1862.  The  one  Act  told  the 
**  driver  "  to  carry  one  light  and  not  two,  the  other  told  him 
to  carry  two.  The  regulations  were  left  in  this  state  till 
1875,  when  the  Sea  Fisheries  Act,  1875,  sec.  3,  enacted  that 
"  nothing  in  the  Sea  Fisheries  Act,  1868,  or  in  the  schedule 
thereto,  shall  be  deemed  to  repeaJ  or  alter  any  of  the 
regulations  for  preventing  collisions  at  sea,  contained  in 
the  schedule  to  the  Merchant  Shipping  Act  Amendment 
Act,  1862,  or  to  take  away  or  diminish  the  power  to  annul 
or  modify  any  of  the  said  regulations,  and  to  make  new 
regulations  in  addition  thereto  or  in  substitution  therefor, 
which  by  the  said  last-mentioned  Act  is  given  to  her 
majesty  in  council."  Can  anyone  wonder  that  the  mind  of 
a  Lowestoft  or  Yarmouth  fisherman  is  not  as  clear  as  it 
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ought  to  be,  and  as  the  Legislature  would  have  it  to  be,  on 
the  subject  of  what  lights  he  is  required  by  law  to  carry.  I 
think  it  must  be  confessed  that  the  whole  question  as  to 
lights  for  fishing  boats  and  procedure  as  to  damages  is  in  a 
most  unsatisfactory  condition. 

III.  Firstly,  although  in  theory  it  is  easy  enough  to  draw 
the  exact  line  of  demarcation  between  the  coast  sea  and  the 
open  or  high  sea,  yet,  in  practice,  when  it  is  a  matter  of 
evidence  whether  a  certain  boat  was  or  was  not  within 
three  miles  of  the  shore  (or  of  a  line  drawn  from  headland 
to  headland),  it  is  an  exceedingly  difficult  matter  to  arrive 
at  the  truth ;  indeed,  it  is  at  best  but  guess  work,  which 
allows  too  great  a  latitude  to  the  consciences  of  the  dis- 
puting parties  (for  they,  as  a  rule,  are  the  only  witnesses 
available),  and  it  can  be  productive  of  no  fair  decision  as  to 
"whether  the  case  is  or  is  not  within  the  jurisdiction  of  the 
neighbouring  territory. 

Secondly,  There  exists,  at  present,  only  one  convention 
as  regards  the  fishing  in  these  seas,  namely,  that  between 
England  and  France  (1842).  Now,  these  are  but  two  of  the 
interested  powers,  for  both  Dutch  and  Belgian  boats 
frequent  the  fishing  grounds  in  large  numbers,  when  each 
does  that  which  seemeth  good  in  her  own  eyes,  carrying 
what  lights  she  pleases,  displaying  a  name  and  number  or 
or  not,  according  to  fancy,*  and  untrammelled  by  any 
regulations,  being  solicitous  only  for  her  own  profit  and 
safety.  I  am  aware  that  for  some  time  past  an  International 
Convention,  which  is  to  come  into  force  on  September  ist, 
1880,  has  been  in  the  course  of  preparation  which  regelates 
lights  to  be  carried  by  fishing  boats  and  others  at  sea  ;  but, 
there  is  nothing  in  it  to  enforce  the  numbering  or  other 
distinctive  marking  of  fishing  boats,  and  the  want  of  this 
especially  is  a  fruitful  cause  of  injustice,  as  it  is  almost 
impossible  for  a  fisherman  to  identify  a  foreigner,  without 
name  or  number,  who  inflicts  any  damage  on  his  boat  or  net. 

*  I  believe,  however,  that  in  most  cases  the  Btlgian  boats  are  numbered. 
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Thirdly,  As  regards  the  procedure  for  bringing  an  offender 
to  justice.  If  the  dispute  arises  in  the  territorial  waters, 
».tf.,  within  the  three-mile  limit,  it  is  "  within  the  jurisdic- 
tion of  the  Admiral,"  under  the  Territorial  Waters  Jurisdic- 
tion Act,  1878.  But  it  must  be  remembered  that  it  is  no 
easy  matter  to  induce  a  foreign  boat  to  come  into  one  of 
our  ports  in  order  that  she  may  take  her  trial  for  any 
damage  which  may  have  been  inflicted  by  her  on  one  of  our 
boats,  and  what  means  are  there  of  compelling  her  to  do  so  ? 
None.  What  means  are  there  of  identifying  her  ?  In  most 
cases,  as  I  have  already  pointed  out,  none.  Force  is  out  of 
the  question,  for  the  foreign  boats,  as  a  rule,  hold  twice  as 
many  men  as  the  English ;  the  crew  of  the  former  averaging 
21  or  22  hands,  while  that  of  the  latter  never  exceeds  eleven 
hands,  all  told.  The  only  hope  for  the  injured  party  is  that 
either  a  French  or  an  English  gunboat  may  have  witnessed 
the  act,  when  the  offender  is  forced  to  disclose  her  name 
and  may  be  eventually  brought  to  justice.  A  French 
gunboat  has  latterly  been  stationed  on  this  part  of  the  coast 
for  the  special  purpose  of  putting  a  stop  to  these  disputes, 
with,  I  believe,  the  most  satisfactory  results  as  regards  the 
French  fishermen.  However,  the  generality  of  cases  happen 
without  the  territorial  waters,  in  the  open  sea ;  here  the 
remedies  of  the  injured  party  are  twofold ;  he  may  either 
proceed  under  the  Merchant  Shipping  Act,  1854,  ^^^  ^^it 
until  the  offending  ship  **  is  found  in  any  port  or  river  of  the 
United  Kingdom,  or  within  three  miles  of  the  coast 
thereof,"  and  ^hen  obtain  an  order  to  detain  her,  and 
continue  as  the  Act  directs,  or  he  may  apply  for  redress  to 
the  country  to  which  she  belongs.  Both  these  methods  of 
procedure  are  lengthy  and  expensive,  and  both  are  liable  to 
be  rendered  useless  (as  I  have  already  pointed  out),  if  the 
offending  boat  cannot  be  identified,  unless  the  good  services 
of  a  gunboat  are  available. 

IV.  I  now  come  to  the  fourth  division  of  my  subject: 
What  steps  should  be  taken  to  remedy  this  state  of  a£GEurs  ? 
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Although  the  herrings  take,  at  certain  seasons,  a  regular 
known  course  round  our  northern  and  along  our  eastern 
coasts,  at  a  distance  from  the  shore  varying  from  three  to 
twenty  miles,  I  do  not  think  it  would  be  possible  to  argue 
that  we  have  any  exclusive  right  to  their  capture  during 
these  seasons.  It  is  true  that  a  great  authority  says,  **  If  a 
nation  has  on  its  coast  a  particular  fishery  of  a  profitable 
nature,  and  of  which  it  may  render  itself  master,  shall  it 
not  be  permitted  to  appropriate  to  itself  that  natural  benefit 
as  an  appendage  to  the  country  which  it  possesses,  and  to 
reserve  to  itself  the  great  advantages  which  it  may  derive 
by  commerce  in  case  there  be  a  sufficient  number  of  fish  to 
enable  it  to  furnish  the  neighbouring  nations  with  a 
supply  ?  "  But  here  he  is  speaking  generally  of  the  sea 
near  the  coast ;  and  further,  as  we  have  once  acknowledged 
the  common  right  of  other  nations  to  come  and  fish  for 
herrings  beyond  the  three-mile  limit,  we  can  now  no  longer 
exclude  them  from  it.  Indeed,  it  would  be  of  no  advantage 
if  Great  Britain  did  possess  an  exclusive  right  over  this 
particular  herring  fishery,  for  on  no  reasonable  grounds 
could  she  claim  a  general  jurisdiction  over  that  part  of  the 
sea  beyond  the  three-mile  limit  which  is  frequented  by  the 
herrings,  and  the  damage  committed  by  foreign  trawlers 
and  boats  of  various  kinds,  fishing  for  other  sorts  of  fish, 
would  continue  as  before.  But  one  course,  then,  appears 
open  to  us.  Here  is  a  fishery,  common  to  all;  but,  as  a 
matter  of  fact,  its  enjoyment  is  virtually  limited  to  the 
four  nations  whose  territories  abut  on  this  part  of  the 
North  Sea,  viz.,  France,  Holland,  Belgium,  and  Great 
Britain.  I  am  not  aware  that  the  fishing  boats  of  any 
other  nation  frequent  these  waters.  Surely  this  common 
fishery  should  be  governed  by  one  set  of  regulations  binding 
alike  on  all  the  parties  who  make  use  of  the  common  right ; 
surely  here  is  need  of  an  International  convention  or  treaty 
between  the  interested  powers. 

The  equitable  maxim,  "  Sic  utere  tuo  ut  alienum  non 
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laedas,"  a  maxim,  th&  truth  of  which  is  universally  admitted, 
might  well  be  the  keynote  of  this  convention.  That  the 
individuals  of  each  nation  should  use  their  rights  of  fishing, 
not  solely  with  a  view  to  their  own  profit  and  convenience, 
but  with  a  due  regard  for  the  property  of  (if  I  may  use  the 
word)  their  fellow  commoners  and  fellow  fishermen ;  that  a 
"  trawler  "  should  not  trawl  on  what  ground  best  suits  his 
fancy,  but  should  to  the  best  of  his  ability  avoid  damaging 
the  drift  nets  of  the  herring  fishers  ;  and,  that  the  herring 
fishers,  likewise,  should  let  down  their  nets  with  due  con- 
sideration for  the  rights  of  the  "  trawlers."  This  is  the 
state  of  things  that  it  should  be  the  object  of  the  convention 
to  bring  about. 

To  go  more  into  details  ;  I  would  propose  that  the 
convention  drawn  up  in  1867  between  France  and  England 
should  be  the  groundwork  of  the  new  convention.  We 
cannot  say  how  that  convention  would  work  in  practice, 
for  it  has  never  come  into  force,  but  in  theory  it  was  sound 
and  promised  well.  One  point  which  most  certainly  should 
form  part  of  any  new  convention  which  may  be  entered 
into  is  that  of  the  naming  or  numbering  of  any  boat 
engaged  in  the  industry.  Let  every  boat  be  compelled  to 
carry  her  name  or  number  in  some  conspicuous  place,  for 
instance  on  the  mainsail,  as  well  as  on  her  stem  or  bows  ;  for, 
in  the  report  which  I  have  before  me  of  the  damage  suffered 
by  Lowestoff  boats  during  the  past  season,  I  see  several 
cases  where  the  offender  could  not  be  identified  owing  to 
her  crew  having  effectually  concealed  her  name  by  throwing 
a  sailcloth  or  something  of  the  kind  over  her  stem  or  over 
that  portion  of  the  vessel's  side  on  which  her  name  was 
painted.  In  our  merchant  service  every  vessel  is  bound  to 
have  her  name  clearly  painted  in  letters,  which  must  be 
above  a  certain  size,  on  her  bows  or  stern,  and  surely  there 
would  be  no  hardship  (and  the  benefit  would  be  great)  in 
insisting  on  the  name  or  number  being  stamped  on  the 
mainsail  of  all  boats  engaged  in  the  fishing  in  these  seas ; 
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and  thus  put  an  end  to  these  lawless  sea-rovers,  who  are 
more  nearly  akin  to  the  pirate  than  the  peaceful  fishing  boat. 
And  further,  to  facilitate  the  working  of  this  method,  it 
would  be  well  that  every  boat  should  carry  not  only  a  name 
or  distinguishing  number,  but  also  some  mark  to  show  the 
p)ort  to  which  she  belongs.  All  English  fishing  boats  are 
thus  marked  with  the  first  and  last  letter  of  their  port  of 
sailing,  in  addition  to  their  number.  I  believe  the  French 
boats  are  marked  in  a  somewhat  similar  manner,  and  so 
also  are  some  of  the  Belgians,  but  the  Dutch  fishing  boats 
carry  no  distinguishing  marks  whatever. 

It  is  evident  that  this  is  the  great  point  to  be  aimed  at : 
if  once  we  had  every  boat  clearly  marked  with  letters  and 
figures  above  a  certain  size,  so  that  she  could  be  identified 
for  a  considerable  distance,  there  will  be  no  further  need 
of  gunboats  to  keep  order  and  enforce  the  law.  For  the 
aggrieved  party  would  be  enabled  to  lay  her  information 
as  soon  as  she  returned  to  her  port  of  sailing,  when  the 
proceedings  might  continue  as  provided  in  the  convention 
of  1867,  viz.,  the  affidavits  of  the  complainants  would  be 
taken  down  at  their  port  of  sailing  and,  together  with  the 
name  and  number  of  the  offending  boat,  would  be  forwarded 
to  the  port  to  which  the  offender  belonged,  and  at  the 
last-mentioned  port  the  case  would  be  tried  in  accordance 
with  the  regulation  of  the  convention,  and  the  boat  herself 
detained  as  long  as  might  be  deemed  necessary  to  ensure 
the  ends  of  justice. 

As  to  lights.  Those  provisions  of  the  International  Con- 
vention (which  is  to  come  into  force  in  September,  1880) 
which  refer  to  fishing  boats  would  be  themselves  sufficient, 
or  they  might  be  incorporated  in  the  convention  which  I 
propose.  Then  it  would  be  necessary  to  add  certain  regula- 
tions as  to  the  distances  at  which  a  **  trawler"  is  to  keep 
from  a  boat  fishing  with  drift  nets. 

And  lastly,  I  would  suggest  that  when  there  was  any 
dispute  as  to  whether  a  certain  occurrence  took  place  within 
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the  three-mile  limit  or  on  the  open  sea,  and  whether,  thefe- 
fore,  the  case  lay  within  the  convention  or  was  to  be 
governed  by  municipal  law ;  where,  in  fact,  the  event 
happened  so  near  the  boundary  line  as  for  it  to  be  a  matter 
of  evidence  on  which  side  of  that  line  it  happened ;  then,  I 
would  suggest  that,  for  the  purposes  of  this  convention  oftly^ 
such  event  should  be  considered  to  have  occurred  on  the 
open  sea,  and  to  be,  therefore,  within  the  scope  of  the  con- 
vention. Such  a  clause  would  obviate  all  difficulties  of 
evidence — evidence  which  is  sure  to  be  conflicting  when  the 
only  witnesses  are  the  parties  to  the  case,  and  their  interests 
directly  opposed — and  in  all  cases  of  doubt  would  give  the 
foreign  boat  the  benefit  thereof,  and  leave  her  to  her  port 
of  sailing,  there  to  be  adjudicated  upon  in  accordance  with 
the  rules  of  the  convention.  Moreover,  I  venture  to  say 
such  a  clause  might  easily  be  framed  so  as  to  ensure  the 
above  result  without  necessarily  throwing  open  the  fishing 
in  territorial  waters. 

The  above  is  a  short  sketch  of  the  chief  points  on  which 
there  is  most  urgent  need  of  a  convention.  No  doubt  we 
shall  hear  more  definitely  on  the  subject  when  the  Com- 
mission which  is  now,  I  believe,  enquiring  into  the  matter 
has  sent  in  a  report.  Meantime  we  can  only  hope  that 
these  fishery  disputes  will  not  ripen  into  anything  more 
serious.  The  fishing  interest  is  a  great  interest;  the 
capital  invested  in  it  can  be  reckoned  by  millions,  and  the 
men  engaged  in  it  by  thousands.  There  are  nearly  four 
thousand  men  employed  in  this  industry  at  Lowestoft  alone, 
while  the  estimated  earnings  of  the  trawling  and  herring 
vessels  combined  amounted  during  the  past  year  to  about 
£415,000,  with  an  invested  capital  of  something  over  a 
million  ;  and  when  it  is  considered  that  the  boats  from  the 
above-named  port  have  lost  about  £4,000  worth  of  nets 
in  one  year  owing  to  the  careless  and  unfair  practices  of 
foreign  boats,  what  must  be  the  aggregate  of  damage 
suffered  by  our  herring  fishers  as  a  body?    from   Hull, 
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from  Grimsby,  from  Yarmouth,  from  Lynn^  and  a  dozen 
other  places  round  our  coast.  Surely  this  is  a  case 
which  calls  for  prompt  action  on  the  part  of  the  Govern- 
ment. Will  it  be  too  much  to  hope  that  before  the  end  of 
the  year  we  may  hear  of  some  steps  having  been  taken  in 

the  matter  ? 

Fred.   L.  H.   Morrice. 


IV.— CONVEYANCING    IN    EXCELSIS: 

LORD    CAIRNS'    BILL. 

**  ^tas  parentum,  pejor  avis,  tulit 
Nos  nequiores,  mox  daturos 
Progeniem  vitiosiorem." 

TF  law  reformers  would  occasionally  condescend  to  spare 
"*"  some  small  portion  of  the  energy  which  they  at  present 
devote  to  the  Reform  of  the  Law,  and  bestow  a  little 
attention  on  re-forming  the  laws,  and  especially  the  statutes, 
of  this  country,  they  would  go  far  to  conciliate  those  who, 
while  fully  conscious  of  the  necessity  for  reform,  have 
reluctantly  come  to  the  conclusion  that  there  is  not  much 
good  in  Reformers.  But  this,  alas !  is  not  to  be  expected 
till  our  Reformers  are  themselves  reformed.  Lord  S*- 
Leonards  was  not  exactly  the  man  who  would  in  ordinary 
parlance  be  described  as  a  Reformer,  but  how  much  real 
reform  did  he  not  attempt  and  accomplish  !  When  (to 
take  an  older  example)  shall  we  see  again  a  piece  of 
reforming  legislation  so  thorough,  so  efficient,  and  yet  so 
perfect  as  the  Act  for  the  Abolition  of  Fines  and  Recoveries  ? 
The  nature  of  the  attempts  of  the  present  day  may  be 
illustrated  by  the  legislation  to  which  the  name  of  Mr. 
Locke  King  is  attached,  who  required  three  separate  Acts 
of  Parliament  and  a  "legislative"  decision,  besides  an 
enormous    amount   of    interpretative    litigation,   before   a 
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decent  delivery  could  be'  effected  of  the, idea  with  which 
his  mind  was  in  labour.  Much  of  this  evil  is  due  (if  we 
extend  our  research  into  more  remote  causes)  to  the  self- 
devotion  of  our  judges,  who  instead  of  rejecting  as  un- 
intelligible what,  if  found  in  an  ordinary  document,  would 
have  met  with  that  fate,  have  made  almost  superhuman 
efforts  to  find  a  reasonable  construction  in  slovenly  Acts  of 
Parliament ;  thereby  encouraging  legislators  to  rely  upon 
assistance  from  the  judicial  bench,  which  ought  to  have 
been  rendered  unnecessary  by  a  little  extra  care  on  the 
part  of  the  draftsman.  What  is  the  prospect  of  successful 
codification  as  long  as  lawyers  are  compelled  to  acknow- 
ledge in  their  professional  opinions  that  it  is  impossible 
to  state  with  certainty  what  the  effect  of  this  or  that 
enactment  may  be  until  it  has  been  the  subject  of  judicial 
decision  ?  As  long  as  this  is  the  case,  codification  will 
only  make  a  new  departure  for  fresh  case-law,  and  the 
object  of  codification,  viz.,  to  make  the  law  accessible  to 
the  public,  must  necessarily  fail.  The  first  essential  for  a 
law  reformer  is  to  know  how  far  he  proposes  his  reform  to 
extend,  and  to  be  able  to  state  his  proposal  accurately  and 
plainly. 

If  there  is  one  subject  of  legislation  where  more  than  in 
any  other  precision  and  care  might  be  expected,  it  is  con- 
veyancing. It  is  more  peculiarly  the  business  of  conveyan- 
cers to  foresee  and  provide  for  future  difiiculties ;  and  the 
property-law  of  this  country  has  been  so  fully  elaborated  by 
a  long  series  of  judicial  decisions  upon  the  most  diverse  and 
unexpected  complications  of  circumstances,  as  almost  to 
put  into  the  mouth  of  the  reformer  the  exact  words  which 
will  be  appropriate  to  mark  with  precision  and  completeness 
the  extent  of  his  reform.  It  is  not  proposed  in  the  present 
paper  to  discuss  the  political  expediency  of  the  changes 
proposed  in  the  new  Conveyancing  Bill,  but  to  point  out 
how  very  far  it  falls  short,  in  point  of  mere  conveyancing, 
of  the  older  models. 
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Before,  however,  we  enter  upon  these  technical  details, 
exception  must  be  taken  to  the  prevalent  and  modern 
practice  of  using  the  word  "  section  '*  to  mean  something 
quite  different  to  what  ordinary  people  have  been  brought 
up  to  think  it  means.  The  most  flagrant  and  absurd  case 
that  occurs  to  the  mind  at  the  moment,  is  the  Bankruptcy 
Act  of  1869.  That  part  of  it  which  is  facetiously  called 
section  126,  consists  01  a  number  of  clauses  without  any 
distinguishing  number,  each  of  which  ought  by  analogy  to 
the  rest  of  the  Act  to  have  been  dignified  with  a  number 
and  designated  a  section.  But  instead  of  this,  they  are  all 
lumped  together  without  distinction.  Sometimes  this  in- 
convenience is  partially  alleviated  by  using  numerals 
printed  in  a  smaller  t3^e  or  enclosed  in  brackets  (a  course 
adopted  in  section  125  of  the  same  Act)  and  the  clause  to 
which  they  are  prefixed  is  commonly  called  a  sub-section ; 
but  it  is  clumsy  to  have  to  speak  of  section  (so  and  so) 
sub-section  (so  and  so)  unless  there  is  some  special  reason 
for  it.  And  in  reality  there  is  (except  in  some  very  few 
instances)  no  reason  whatever  for  the  adoption  of  this 
method,  and  no  cause  for  it  except  the  incompetence  or 
slovenliness  of  draftsmen.  The  proper  and  reasonable 
course  is  clearly  pointed  out  and  has  been  followed  with  . 
success  in  such  Acts  of  Parliament  as  the  Companies 
Clauses  Act  and  Lands  Clauses  Act,  where  the  several 
sections  relating  to  some  particular  part  of  the  subject  are 
numbered  in  their  proper  consecutive  order,  and  are  grouped 
together  by  a  short  preface  in  the  following  form  of  words : 
"  And  with  respect  to,  &c."  Or  a  group  of  sections  may  be 
conveniently  grouped  together  as  Part  I.,  Part  II.,  &c., 
without  interfering  with  the  numbering  of  the  sections.  It 
is  no  doubt  necessary  to  group  sections  in  some  way  for 
purposes  of  construction,  and  in  order  to  avoid  the  needless 
repetition  in  each  section  of  words  intended  to  apply  equally 
to  all ;  but  these  objects  may  be  well  attained  by  the  method 
adopted  in  the  Lands  Clauses  Act  without  altering  the  well- 
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known  and  convenient  meaning  attached  to  the  word 
"  section.  "  We  shall  soon  be  tortured  with  sub-sub- 
sections, and  other  sub-divisions,  and  shall  need  an  inter- 
pretation clause  on  the  subject  if  the  present  carelessness 
continues. 

In  the  Bill  now  under  consideration,  the  (so-called) 
section  which  relates  to  contracts  for  the  sale  of  land,  has 
two  sub-sections  at  the  end  as  to  which  the  draftsman  has 
left  it  ambiguous  which  is  to  over-ride  the  other.  He  has 
said  first,  **  This  section  does  not  apply  where  a  contrary 
intention  appears  in  the  contract :  "  and  secondly,  "  This 
section  applies  to  all  contracts  for  sale  of  land  made  after 
the  commencement  of  this  Act."  If  the  former  over-rides 
the  latter,  it  will  be  possible  in  future  contracts  to  stipulate 
for  more  than  the  statutory  rights  here  allowed,  and  con- 
tracts made  before  the  passing  of  the  Act  will  be  left 
untouched;  but  if  the  the  latter  sentence  over-rides  the 
former,  the  effect  will  be  that  in  no  future  contract  will 
the  purchaser  be  entitled  to  more  than  the  statutory  rights 
here  allowed,  while  in  working  out  contracts  already  made 
we  may  look  for  and  if  found  give  effect  to  an  intention 
that  the  purchaser  shall  have  larger  rights.  The  drafts- 
man might  have  taken  the  trouble  to  avoid  any  question  on 
the  point,  and  might  have  said,  if  he  meant  it,  that  this 
section  should  apply  to  all  contracts  for  sale  of  land  made 
after  the  commencement  of  this  Act,  except  where  a 
contrary  intention  appears  in  the  contract.  There  are 
several  other  parts  of  the  Act  where  similar  clauses  occur 
and  involve  the  same  ambiguity. 

Before  leaving  this  part  of  the  subject  there  is  another 
defect  to  be  remarked  upon.  The  sentence  runs  as 
follows :  **  This  section  does  not  apply  where  a  contrary 
intention  appears  in  the  contract."  "  This  section " 
includes  several  independent  provisions.  Suppose  one  of 
them,  and  only  one,  excluded  by  a  contrary  intention 
appearing,  then  it  is  obvious  that   "  the  section  "   cannot 
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apply  as  a  whole.  Do  the  other  provisions  of  "the  section" 
apply,  or  not  ?  According  to  the  language  of  the  draftsman, 
"  the  section  "  does  not  apply;  and  an  irritated  judge  would 
be  justified  in  so  holding ;  especially  as  in  a  subsequent  part 
of  the  Act  (20  (2) )  a  similar  clause  is  qualified  by  words 
appropriate  to  preclude  such  a  construction ;  but  what  the 
draftsman  probably  intended  was  that  so  far  as  a  contrary 
intention  appears,  the  section  is  not  to  apply,  and  he  might 
have  said  so.  The  very  fact  that  he  might  so  easily  have 
said  so,  is  a  good  legal  argument  in  favour  of  the  contention 
that,  not  having  said  so  he  cannot  have  meant  it. 

Where  land  sold  is  held  by  lease  or  under-lease,  the 
purchaser  is  to  be  bound  to  assume,  unless  the  contrary 
appears,  that  the  leasCy  or  the  lease  and  under-lease  as  the  case 
may  bey  was  or  were  duly  granted.  This  language  only 
applies  to  cases  where  there  is  only  one  lease  and  one 
under-lease,  i.e.j  where  the  under-lessor  took  his  own  lease 
from  the  freeholder.  Did  the  draftsman  mean  so  to  limit 
the  operation  of  the  section,  or  have  we  another  instance  of 
his  want  of  conveyancing  foresight  ? 

The  provision  next  following  is  perfectly  astounding.  It 
is  to  the  effect  that  the  receipt  for  the  last  payment  due  for 
rent  under  the  lease  or  under-lease  as  the  case  may  be  shall 
be  accepted  as  conclusive  evidence  that  all  the  covenants  and 
provisions  of  the  lease,  or  of  the  lease  and  under-lease  as 
the  case  may  be,  have  been  duly  performed  and  observed  up 
to  the  date  of  actual  completion  of  the  purchase.  The  receipt 
for  rent,  if  paid  half-yearly,  may  be  six  months,  and  in  the 
case  of  a  yearly  rent,  twelve  months  before  actual  comple- 
tion ;  and  yet  it  is  to  be  conclusive  evidence  of  what  happens 
long  after  it  is  given.  Not  primA  facie  evidence,  but  con- 
clusive evidence ;  whatever  the  vendor  may  do,  the  pur- 
chaser must  still  complete  his  purchase,  and  pay  his 
purchase-money.  Suppose  the  tenant  of  a  leasehold  farm, 
in  the  lease  of  which  there  is  clause  of  forfeiture  on  (say) 
ploughing  up  pasture,  pays  his  rent,  takes  his  receipt,  and 
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ploughs  up  a  meadow,  and  then  contracts  to  sell  his  lease. 
If  the  purchaser  once  puts  his  hand  to  the  contract,  it  will  be 
of  no  avail  that  he  hears  afterwards  of  the  coming  forfeiture ; 
the  vendor  has  him  fast,  for  the  receipt  for  rent  in  October 
is  conclusive  evidence  that  the  vendor  has  not  ploughed  up 
the  meadow  in  November.  It  is  said  that  when  the  Pope's 
authority  was  declining  in  this  country,  his  pretensions 
increased  in  the  like  degree  ;  the  omen  is  not  favourable  to 
the  respect  which  ought  to  be  paid  to  Acts  of  Parliament, 
when  their  omnipotence  endeavours  to  make  a  prior  event 
conclusive  evidence  of  a  posterior  one.  Possibly  this  a 
priori  logic  may  be  due  to  the  endeavours  of  our  educational 
reformers  to  enlarge  the  minds  of  English  lawyers  by  the 
principles  of  a  philosophical  jurisprudence.  Therefore  let 
no  one  laugh. 

Of  course  every  practitioner  has  often  met  with  a  con- 
dition in  this  form  ;  but  it  is  not  therefore  to  be  supposed 
that  it  has  been  generally  held  to  be  capable  of  standing 
fire ;  probably,  indeed,  no  conveyancer  has  been  seriously 
prevented  by  such  a  condition  from  calling  for  such  evidence 
as  he  thought  fit  to  require.  But  the  effect  will  be  very 
different  when  the  clause  is  made  a  statutory  enactment. 
And  as  to  all  these  statutory  limitations  of  purchasers' 
rights,  it  is  not  unreasonable  to  ask  that  the  Land  Registry 
Office  shall  be  required  to  accept  titles  on  the  same  evidence 
as  that  with  which  the  casual  member  of  the  public  is 
forced  to  be  content.  If  it  is  considered  reasonable  and 
expedient  to  prevent  by  statutory  prohibition  more  than  a 
limited  amount  of  investigation  of  title  by  ordinary  pur: 
chasers,  it  can  only  be  on  the  hypothesis  that  they  will  be 
safe  without  the  prohibited  investigation  ;  and  on  this 
hypothesis  why  should  the  Land  Registry  Office  be  allowed 
to  require  more  ?  If  it  is  not  unreasonable  on  the  part  of 
the  office,  why  should  it  be  unreasonable  in  any  one 
else? 

Among  the  expenses  which  have  hitherto  been  usually  by 
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express  contract  thrown  upon  the  purchaser,  and  which 
this  bill  proposes  to  throw  on  the  purchaser  without  express 
stipulation  to  that  effect,  are  the  expenses  of  procuring 
copies  of  and  extracts  from  all  documents  not  in  the 
vendor's  possession ;  but  the  Bill  proposes  to  do  more  than 
this,  and  to  extend  the  provision  to  the  abstract  of  docu- 
ments which,  though  in  the  vendor's  possession,  are  not  to 
be  delivered  to  the  purchaser.  Now  seeing  that  the  pur- 
chaser cannot  know  beforehand  what  the  title  is  going  to 
be,  and  that  if  a  deed  relates  not  only  to  the  subject  of 
the  sale  but  also  to  other  property,  the  vendor  need  not 
deliver  it  to  the  purchaser,  it  is  not  easy  to  discover  the 
object  of  this  extension.  Why  should  not  the  vendor 
abstract  at  his  own  expense  documents  in  his  own  posses- 
sion, simply  because  he  is  going  to  retain  those  documents, 
though  the  purchaser  does  not  know  that  he  is  going  to  do 
so  ?  One  result  will  be  that  where  the  purchaser  does  not 
purchase  the  whole  property  of  the  vendor,  as  where  an 
estate  is  sold  in  lots,  or  in  building  lots,  the  purchaser 
will  have  to  pay  for  the  whole  abstract.  And  every  pur- 
chaser must  be  prepared  to  pay  for  the  whole  of  his 
abstract,  and  must  regulate  his  offer  accordingly;  for  he 
cannot  tell  when  he  makes  his  offer  whether  or  not  any 
deeds  are  to  be  delivered  to  him.  Is  it  possible  that  this 
can  be  the  intention  of  the  promoters  of  the  Bill  ? 

Then  there  is  an  astonishing  provision  that  if  on  in- 
vestigating a  title  shown  to  the  property  purchased  the 
solicitor  of  a  purchaser  finds  that  the  title  has  been  pre- 
viously investigated  and  accepted  on  behalf  of  a  purchaser, 
lessee,  or  mortgagee  through  whom  the  title  is  deduced,  it 
shall  be  in  the  discretion  of  the  solicitor  to  dispense  with 
further  examination  or  investigation  of  the  title  so  previously 
investigated  and  accepted,  and  that  a  solicitor  so  dispensing 
shall  not  be  answerable  in  respect  of  any  loss  that  may 
arise  thereby.  So  far  as  the  object  of  this  clause  may  be 
to  put  solicitors  on  the  same  footing  as  barristers  as  to 
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liability  for  negligence,  it  would  be  foreign  to  the  purpose 
of  this  paper  to  discuss  its  expediency ;  but  unless  this  is 
the  object,  the  clause  is  one  of  the  most  absurd  ever  pro- 
posed. The  draftsman  really  appears  to  have  been 
ignorant  that  for  the  purpose  of  a  mortgage  a  title  may  be 
good  enough,  while  the  same  title  for  the  purpose  of  a  sale 
would  be  entirely  unsatisfactory.  The  mortgagee  simply 
requires  security  for  his  money,  and  if  his  counsel  finds 
that  the  property  is  subject  to  an  annuity,  or  even  a  charge 
of  a  sum  of  money,  or  a  covenant  against  building  or  the 
like,  he  will  make  no  objection  to  the  title  unless  such 
annuity,  charge,  or  covenant  reduces  the  value  of  the  pro- 
perty to  such  an  extent  as  to  render  it  inexpedient  to 
advance  the  whole  of  the  sum  proposed.  If  this  is  not  the 
case  he  accepts  the  title,  for  the  mortgage  money  is  safe 
notwithstanding  such  annuity,  charge,  or  covenant.  But  if 
it  had  been  a  sale  instead  of  a  mortgage,  imagine  the  feelings 
of  a  purchaser  who,  after  paying  his  money,  finds  a  charge 
of  £i,ooo  on  his  property ;  or  those  of  a  speculative  builder 
finding  that  he  cannot  build !  He  goes  to  his  solicitor, 
who  will  calmly  tell  him  that  as  a  previous  mortg^ee  had 
investigated  the  title  and  had  found  it  sufl&cient  for  the 
purposes  of  his  mortgage,  there  has  been  no  negligence ! 
There  has  obviously  been  gross  negligence,  and  even  an 
Act  of  Parliament  cannot  make  it  anything  else,  though  it 
may  protect  the  negligent  party  from  the  consequences  of 
negligence.  But  why  should  the  solicitor  alone  be  ex- 
empted from  the  consequences  of  such  negligence  ?  Has 
not  his  clerk  a  right  to  object  to  being  dismissed  for  similar 
negligence  ?  But  for  him  the  draftsman  has  no  pity. 
And  it  is  to  be  observed  that  the  unfortunate  client  has  no 
means  of  protecting  himself  by  stipulation  to  the  contrary 
with  his  solibitor ;  in  this  part  of  the  Bill  there  is  no  excep- 
tion made  of  those  cases  where  a  contrary  intention  appears. 
Moreover,  the  operation  of  the  clause  extends,  as  has  been 
already  pointed  out,  to  the  case  where  the  prior  investiga- 
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tion  has  been  made,  however  perfunctorily,  on  behalf  of  a 
lessee,  though  for  no  long  term  and  at  a  rack  rent,  provided 
the  title  is  deduced  through  such  lessee. 

With  regard  to  notice,  the  Bill  proposes,  in  fact,  to  define 
it.  No  "doubt  such  a  definition,  if  complete,  would  be 
satisfactory;  but  every  such  definition  runs  the  risk  of 
being  incomplete  ;  and  want  of  completeness  may  only  be 
discovered  when  some  substantial  injustice  is  done  to  an 
unfortunate  individual,  to  be  fixed  by  the  lottery  of  chances 
in  the  future,  who,  through  being  unascertainable  at 
present,  cannot  yet  cry  out,  and  is  therefore  left  to  find 
consolation  in  the  high-priest's  principle,  that  it  is  ex- 
pedient that  one  man  should  die  for  the  people.  Who 
would  undertake  to  define  negligence?  The  mysterious 
doctrine  of  notice  is  in  reality  only  a  branch  of  the  law  of 
negligence,  which  has  been  treated  by  judges,  whose 
decisions  have  been  reported,  instead  of  by  juries,  whose 
verdicts  are  not  preserved.  The  consequence  has  been 
that  there  are  some  reported  decisions  which  are  felt  to  be 
not  in  accordance  with  the  "perfection  of  reason."  To 
overrule  these,  and  make  a  fresh  departure,  it  is  not 
necessary  to  attempt  to  define  notice,  but  it  would  be 
enough  to  declare  that  there  shall  be  no  notice  without 
negligence. 

Where  land  "  charged  with  annuities  or  portions,  or 
subject  to  any  incumbrance,"  is  sold,  the  Court  is  to  have 
power  to  appropriate  part  of  the  purchase  money  to  meet 
the  charge  or  incumbrance.  One  would  have  thought  that 
the  word  incumbrance  would  of  itself  be  sufficient  to 
include  annuities  aiid  portions ;  but  since  our  draftsman 
obviously  thinks  otherwise,  some  interpretation  of  the  word 
"  incumbrance  "  must  be  found  at  the  expense  of  future 
suitors,  which  will  exclude  portions  and  annuities,  unless 
Parliament  shall  see  fit  to  remedy  the  draughtsman's  short- 
comings by  inserting  the  word  **  other "  before  the  word 
"  incumbrance."     One  does  not  see  why  this  part  of  the 
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Bill   should   not  have  been    extended   to    sales  of   other 
property  besides  land. 

It  would  seem  to  the  ordinary  mind  that  the  subject  of 
'*  General  Words  '*  might  have  been  provided  for  without 
any  serious  mistake ;  it  is  not  a  very  intricate  subject ;  yet 
here  the  draftsman  has  made  a  most  astonishing  blunder. 
It  has  hitherto  been  the  practice  to  include  in  the 
description  of  the  property  conveyed,  not  only  the  appur- 
tenances strictly  so  called,  which  would  indeed  pass  as 
appurtenances  without  express  mention,  but  also  other 
rights  of  a  somewhat  similar  character  which  would  not 
pass  without  such  mention.  These  have  been  comprised  in 
conveyances  by  a  description  which  in  practice  has  taken 
various  forms,  but  one  of  the  most  frequent  forms  is  that 
which  our  draftsman  has  introduced  into  his  Bill,  and  which 
will  do  as  well  as  any  other  to  illustrate  the  point  to  which 
it  is  the  writer's  object  to  draw  attention.  The  rights 
mentioned  in  this  form  are,  "  rights,  easements,  &c.,  at  the 
time  of  the  conveyance  demised,  occupied,  or  enjoyed  with 
the  land,  or  reputed  or  known  as  part  or  parcel  of  the  land 
or  appurtenant  thereto."  The  inclusion  of  these  rights  may 
do  no  injustice  in  a  conveyance  under  the  existing  law, 
because  whatever  the  vendor  might  profess  to  convey,  he 
cannot  in  fact  interfere  with  the  rights  of  third  parties;  even 
if  the  description  is  wide  enough  taken  by  itself  to  include 
rights  which  the  vendor  has  no  power  to  convey,  such  rights 
would  not  and  cannot  be  conveyed  by  merely  professing  to 
convey  them.  But  our  draftsman  has  overlooked  the  more 
potent  operation  of  an  Act  of  Parliament,  and  has 
apparently  been  satisfied  to  think  that  if  ^these  words  do  no 
harm  in  a  conveyance,  they  will  therefore  do  no  harm  in  an 
Act  of  Parliament.  One  of  the  consequences  will  be,  that 
if  a  lessee  of  mines  obtains  from  the  lessee  of  adjoining 
mines  a  temporary  easement  through  the  adjoining  mines, 
and  then  buys  the  freehold  from  his  own  lessor,  he  will 
obtain  the  enjoyment  for  ever  of  the  easement  of  which  he 
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had  previously  obtained  only  the  temporary  use,  and  that 
without  any  further  consent  on  the  part  of  either  the  lessee 
or  the  owner  of  the  adjoining  mines. 

The  proposal  to  do  away  with  covenants  for  title  by 
enacting  that  certain  forms  of  covenant  shall  be  implied 
instead  of  being  expressed  is  open  to  the  objection  that  it 
is  almost  impossible  to  foresee  all  the  different  variations 
in  the  form  of  covenants  which  the  variations  of  the  circum- 
stances of  each  case  will  require.  A  previous  attempt  of 
the  kind  has  for  this  reason  already  been  futile,  and  although 
the  present  attempt  is  no  doubt  less  crude  than  the  former, 
we  shall  infallibly  find  it  incomplete.  The  present  bill,  for 
instance,  omits  the  case  of  a  conveyance  by  husband  and 
wife  of  the  wife's  land.  Incompleteness  of  this  kind,  in  any 
attempt  at  exhaustive  enumeration,  must  necessarily  be 
expected,  owing  to  the  natural  limitation  of  the  powers  of 
the  human  intellect.  As  Mr.  Gladstone  says  of  his  party, 
"  It  is  not  given  to  our  short-sighted  faculties  to  take  a  wise 
and  large  view  of  coming  events,"  and  though  it  is  the 
business  of  conveyancers  to  look  further  ahead  than  other 
people  in  matters  of  law,  it  is  desirable  if  possible  to  adopt 
a  method  less  liable  to  failure  than  the  ambitious  endeavour 
to  foresee  each  and  every  possible  variation  of  circum- 
stances. In  conveyances  for  valuable  consideration,  where  a 
contract  precedes  the  conveyance,  the  rights  of  the  parties 
as  to  covenants  for  title  are  in  point  of  law  fixed  at  the  time 
of  the  contract  by  the  nature  of  the  transaction,  and  it 
would  be  a  very  short  step  further  to  enact  that  these 
covenants,  viz.,  the  covenants  appropriate  to  the  transac- 
tion should  be  implied  in  the  conveyance  itself,  in  the  same 
way  as  a  stipulation  for  them  is  now  implied  in  the  contract. 
The  present  express  covenants  would  then  be  superseded 
by  a  recital  of  the  nature  of  the  transaction  inserted  in  the 
conveyance.  Such  recitals  do  in  fact  usually  appear  in 
conveyances  under  the  present  system,  and  our  draftsman's 
proposal  to  make  his  covenants  implied  by  a  statement  that 
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the  party  conveys  as  beneficial  owner,  or  as  trustee  or 
mortgagee,  as  the  case  may  be,  is  in  fact  based  on  a 
similar  idea  ;  but  instead  of  contenting  himself  with  enact- 
ing that  the  appropriate  or  usual  covenants  should  be 
implied,  which  would  be  self-acting,  he  has  endeavoured  to 
set  out  the  covenants  for  each  case,  and  consequently  runs 
the  risk  of  incompleteness. 

The  proposals  of  this  Bill  do  not  supersede  the  covenants 
by  the  assignee  of  a  lease,  which  might  very  usefully  be 
done,  though  it  must  be  admitted  that  these  do  not  fall 
under  the  description  of  covenants  for  title;  nor  does  the  bill 
apparently  supersede  covenants  for  title  on  a  covenant  to 
surrender  copyholds. 

Then  it  is  (in  effect)  provided  that  upon  a  sale  the 
purchaser  may  require  his  conveyance  to  be  executed  in 
the  presence  of  his  solicitor  or  any  other  person  except 
himself.  Without  stopping  to  consider  whether  this  pecu- 
liarity will  or  will  not  be  the  "  perfection  of  reason,"  it  may 
be  asked.  What  will  be  the  effect  of  this  enactment  where 
the  purchaser  is  himself  a  solicitor  ? 

Where  a  covenant  for  production  of  deeds  is  given  by 
any  person  retaining  them  as  owner  or  in  right  of  land,  the 
deeds  are  to  be  thereby  bound  in  the  possession  of  every 
person  having  possession  thereof  from  time  to  time.  This 
provision  should  surely  be  limited,  so  as  to  except  persons 
holding  the  deeds  by  a  paramount  title. 

There  is  a  provision  that  notice  "  to  the  lessee  "  shall  be 
given  before  entry  for  forfeiture  by  the  lessor.  It  ought  to 
be  further  provided  that  it  shall  be  sufficient  if  the  notice 
describes  the  lessee  as  **  the  lessee,"  for  otherwise,  since 
the  word  "lessee,"  is  to  include  persons  with  derivative 
interests,  a  question  will  arise  whether  it  is  necessary  for 
the  landlord  to  give  notice  to  them  all.  It  appears  that 
this  part  of  the  Bill  does  not  apply  to  leases  for  lives :  at 
all  events  **  special  occupants"  are  not  included  imder  the 
expression  "  lessee,"  unless  they  happen  to  be  the  lessee's 
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executors  or  administrators ;  and  moreover,  although  it 
does  not  apply  to  forfeiture  on  bankruptcy,  it  does  apply 
to  forfeiture  on  liquidation  :  see  section  15,  sub-section  5, 
sub'Sub-section  (i.)  in  the  second  branch  of  that  sub-sub- 
section. 

Mortgagors  are  to  be  allowed  to  inspect  documents  of 
title  relating  to  the  mortgaged  property  in  the  custody  of 
the  mortgagee.  There  is  nothing  to  limit  this  right  to  the 
time  during  which  the  equity  of  redemption  subsists,  or  to 
the  mortgage  deed  and  muniments  prior  to  it. 

Mortgagees  are  to  be  deprived  of  the  right  to  consolidate 
•'  unless  a  contrary  intention  appears."  It  is  not  stated 
whether  it  is  to  be  necessary  that  the  contrary  intention 
should  appear  on  both,  or  on  either,  or  which  of  the  mortgage 
deeds. 

Among  the  powers  of  dealing  with  the  property  mort- 
gaged which  this  Bill  proposes  to  confer  upon  mortgagors 
in  possession  as  against  mortgagees,  is  a  power  to  grant 
building  leases.  Without  stopping  to  consider  the  policy 
of  allowing  the  mortgagor  to  grant  a  lease  for  99  years  to  a 
man  who  simply  covenants  to  repair,  we  may  observe  that 
the  clauses  are  so  framed  as  not  to  authorise  the  common 
practice  of  making  the  lease  to  the  nominee  of  the  builder ; 
so  that  unless  the  person  to  whom  the  lease  is  made  is  the 
builder  himself,  the  lease  will  not  be  within  the  powers 
given  by  the  Act. 

The  mortgagor  making  such  a  lease  is  to  give  notice  to 
the  mortgagee  within  one  month  after  making  the  lease.  It 
is  not  stated  what  is  to  be  the  effect  of  failure  to  give  this 
notice  ;  and  one  would  think  it  no  unreasonable  limitation 
of  the  mortgagor's  powers  against  the  mortgagee  if  the 
notice  had  to  be  given  before  the  lease,  instead  of  after  it, 
so  that  the  mortgagee  might  have  an  opportunity  of  apply- 
ing for  an  injunction  if  the  mortgagor  were  making  an 
improper  use  of  his  power.  And  it  is  left  to  future  litiga- 
tion to  decide  whether  the  mortgagee  will  have  the  rights 
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of  a  reversioner  upon  a  lease  made  by  the  mortgagor ;  in 
other  words,  whether  the  exercise  of  the  leasing  powers  in 
this  Act  will  operate  for  this  purpose  in  the  same  way  as 
the  exercise  of  a  leasing  power  expressly  reserved  or  given 
by  the  mortgage  deed. 

A  fresh  element  of  uncertainty  is,  of  course,  introduced 
into  titles  which  depend  upon  the  date  when  the  mortgagee 
entered  into  possession.'  There  is  no  provision  for  preserv- 
ing evidence  on  the  point.  But  if  additional  expense  is 
thus  to  be  thrown  on  the  public,  that  is  the  public's  affair. 
They  cannot  expect  to  have  the  luxury  of  Reform  without 
paying  for  it,  though  they  might  easily  be  exempted  from 
this  particular  item. 

At  any  time  after  the  power  of  sale  has  become  exercisable, 
the  person  entitled  to  exercise  the  same  is  to  be  able  to 
(among  other  things)  require  a  conveyance  of  any  out- 
standing legal  estate  in  the  same  manner  and  on  the  same 
terms  as  the  mortgagor  could  have  required  a  conveyance 
thereof  at.  the  time  of  his  making  the  mortgage.  This  is  an 
extraordinary  way  of  breaking  down  the  present  defence  of 
the  legal  estate  without  notice.  And  it  has  an  even  more 
extensive  operation.  Suppose  a  legal  first  mortgage  to  A, 
and  a  second  mortgage  to  B,  who  accordingly  does  not  get 
the  legal  estate ;  or  suppose  a  mortgage  to  B,  whose 
solicitor,  relying  perhaps  on  the  statutory  protection 
against  liability  for  negligence,  neglects  to  get  in  the  legal 
estate ;  if  then,  in  the  first  case,  A  sells  to  a  purchaser 
under  his  power  of  sale,  or  if,  in  the  second  case,  the  legal 
estate  comes  to  a  purchaser  without  notice,  such  purchasers 
must  convey  their  legal  estate  as  soon  as  B's  power  of  sale 
becomes  exercisable  ;  in  the  first  case  upon  payment  of  A's 
mortgage  money,  and  in  the  second  case  for  nothing. 

The  28th  section  is  a  farther  attempt  to  facilitate  the 
dealing  with  trust  estates,  but  it  seems  to  be  based  on  the 
false  assumption  that  similar  language  will  produce  similar 
results  in  dissimilar  circumstances.    This  assumption  has 
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been  already  remarked  in  that  part  of  the  Act  which  deals 
with  General  Words,  and  in  that  part  which  makes  receipts 
for  rent  evidence  of  subsequent  events.  The  28th  section 
enacts,  among  other  things,  that  where  a  deed  by  which  a 
person  is  duly  appointed  to  perform  any  trust  contains  a 
declaration  to  the  effect  that  any  land  subject  to  the  trust 
shall  vest  in  the  persons  who,  by  virtue  of  the  deed,  become 
and  are  the  trustees  for  performing  the  trust,  that  declara- 
tion shall  without  any  conveyance  or  assignment  operate  to 
vest  in  those  persons  that  land.  This  is  a  great  deal  too  wide. 
The  same  land  may  be  and  very  often  is  subject  to  two  or 
three  different  trusts,  each  with  a  different  set  of  trustees ; 
but  the  language  of  the  bill  empowers  any  one  set  to  deal 
with  the  whole  interest  in  the  land.  Moreover  there  is  no 
provision  as  to  the  person  by  whom  the  vesting  declaration 
is  to  be  made  ;  presumably  however,  it  is  to  be  made  by  the 
person  appointing  the  new  trustees  ;  but  if  this  is  the  case, 
a  trustee  may  lose  his  legal  estate  without  knowing  it,  and 
consequently  his  covenant  "  that  he  has  done  nothing  to 
prevent  him  from  conveying  "  becomes  inefficient,  because 
it  does  not  cover  all  the  events  by  which  he  may  have 
parted  with  the  estate.  It  is  true  that  at  the  present  time 
the  trustee  may  lose  his  estate  by  an  order  of  the  Court ; 
but  in  the  first  place  he  is  either  served  with  the  petition, 
or  in  the  few  cases  where  he  is  not  so  served,  the  vesting 
order  recites  the  fact  upon  which  the  order  is  founded,  and 
that  fact  has  fo  be  proved  by  affidavits.  And  in  the  second 
place  the  truth  of  the  facts  upon  which  the  order  is  founded 
is  not  to  be  afterwards  disputed;  but  the  present  Bill 
has  no  such  provision,  and  a  title  traced  under  a  vesting 
declaration  will  depend  upon  whether  the  new  trustees 
have  been  duly  appointed,  i.e.,  among  other  things,  whether 
the  suggested  facts  upon  which  the  new  appointment  is 
made  are  really  true  ;  and  the  writer  ventures  to  prophesy 
that  this  point  will  cause  a  material  increase  in  the  difficulty 
of  proving,  and  consequently  in  the  expense  of  investigating, 
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titles  in  the  future ;  if  indeed  looking  at  the  effect  of  this 
Bill  as  a  whole,  it  is  not  considered  useless  to  investigate 
them  at  all. 

The  30th  section  gives  extensive  powers  to  executors  and 
trustees,  which  however  it  denies  to  a  sole  trustee  and  to 
administrators.  Here  again  it  is  left  to  future  litigants  to 
settle  at  their  own  risk  and  expense  a  point  which  the  Bill 
might  reasonably  be  expected  to  provide  for ;  and  that  is 
whether  these  powers  are  given  merely  for  the  protection  of 
persons  dealing  with  the  executors  or  trustees,  or  whether 
it  is  intended  to  allow  the  executors  or  trustees  to  exercise 
these  powers  regardless  of  the  opposition  of  their  benefi- 
ciaries. In  favour  of  the  former  alternative  it  may  be 
remarked  that  the  Bill  does  not  allow  the  testator  or  settlor 
to  restrain  his  executors  or  trustees  in  the  exercise  of  these 
powers ;  while  the  latter  seems  supported  by  the  considera- 
tion, that  a  sole  trustee  and  all  administrators  are  exclu- 
ded from  the  operation  of  the  section.  As  a  matter  of 
conveyancing,  the  point  ought  not  to  be  left  in  uncertainty  ; 
but  in  which  way  it  would  best  be  settled,  it  is  not  the 
province  of  this  paper  to  discuss. 

The  32nd  section  abolishes,  among  other  things,  the 
separate  examination  of  a  married  woman  upon  a  surrender 
of  her  copyholds :  "  but  nothing  in  this  provision  shall 
affect  any  right  or  claim  of  the  steward  of  any  manor  to 
any  fee  in  respect  of  such  surrender  or  examination."  Here 
again  we  find  a  most  unnecessary  ambiguity ;  for  although 
one  interpretation  of  the  words  in  inverted  commas  would 
be  that  although  there  be  no  examination  the  steward  is 
nevertheless  to  be  entitled  to  the  fee  which  he  would  have 
earned  if  there  had  been  an  examination  ;  yet  considering 
the  nature  of  the  steward's  fee  (as  distinguished  from  the 
lord's  fine),  the  steward's  fee  being  a  remuneration  earned 
for  services  performed,  it  may  well  be  held,  as  it  has 
been  held  in  an  analogous  case,  that  where  no  services  are 
performed  no  fee  is  payable  independently  of  the  statute ; 
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and  that  though  no  fee  is  earned,  it  is  not  taken  away  by 
the  statute  but  by  the  fact  that  no  services  have  been 
rendered. 

Space  does  not  allow  the  writer,  nor  would  it  be  any  part 
of  his  object,  to  make  an  exhaustive  criticism  of  even  the 
conveyancing  merits  of  this  bill ;  but  enough  has  been  said 
to  show  that  they  ought  not  to  be  accepted  upon  trust.  No 
one  can  say  that  the  Bill  does  not  reform  conveyancing. 
Whether  it  is  a  carefully  designed  measure  capable  of 
taking  rank  beside  the  great  productions  of  the  old  masters 
and  of  continuingtheir  work,  must  be  judged  by  the  profession 
and  the  public.  Certainly,  if  the  wisdom  of  the  substantive 
proposals  is  not  much  greater  than  the  care  shown  in 
penning  them,  the  judgment  will  be  that  once  pronounced 
by  the  Court  of  Common  Pleas  upon  a  Bishop  of  Chester, 
qtiod  cat  ad  diabolum  sine  die. 

G.  H.  Blakesley. 


v.— SELECT   CASES:    SCOTTISH. 
By  Hugh   Barclay,  LL.D. 

County  Pranohise— Proprietor  in  Bight  of  Wife. 

A  lady,  by  ante-nuptial  contract,  conveyed  all  her  property  to 
marriage  trustees,  and  her  trustees  acquired  a  piece  of  ground 
with  the  trust  funds  and  built  thereon  a  house,  the  title  being 
in  their  names.  The  married  couple  occupied  the  house: 
Held,  that  the  husband  was  entitled  to  be  enrolled  as  a  voter, 
as  ''Proprietor  in  right  of  his  wife.''  Per  Lords  Mure  and 
Ormidale  :  **  Where  a  wife's  right  is  a  right  of  property  in 
heritable  estate,  whether  held  by  herself  or  by  trustees  for  her 
behoof,  her  husband  is  in  the  general  case  entitled  to  be  enrolled 
as  in  her  right."  Lord  Craighill  dissented  :  "  Whatever  be  the 
investments  selected,  the  trust  deed  does  not  contemplate  the 
conversion  of  movables  into  heritages,  otherwise  than  for  the 
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mere  purpose  of  administration  during  the  subsistence  of  the 
trust  the  married  pair  are  in  occupation  of  the  premises  only 
during  the  pleasure  of  the  trustees.'*  4  Nov.,  1878.  Blackwood, 
6  S.C,  I. 

County  Franohise  —  Liferent  Proprietor  —  Dissenting 

Minister. 

A  dissenting  minister  having  the  free  use  and  occupation  of  a 
house  held  on  a  lease  of  116  years  endurance  as  part  of  his 
emoluments  of  office  held  ad  vitam  aut  cuipam :  Held,  by  Lords 
Mure  and  Ormidale,  entitled  to  be  admitted  to  the  roll  as 
**  liferent  proprietor*'  under  the  Act  1868,  though  not  under  the 
Act  1832.  Per  Lord  Ormidale:  "  It  must  be  borne  in  mind  that 
we  are  administering  enfranchising  Statutes,  and  ought  not 
therefore  to  exclude  claims  on  mere  niceties  or  subtleties  where, 
as  here,  there  is  little  or  no  doubt  that  the  voter  has  the  sub- 
stantial right."  Per  Lord  Craighill,  dissenting :  **  The  lease  is 
not  held  by  him  or  for  him,  as  his  interest  does  not  extend 
beyond  his  own  life."  3  Nov.,  1878.  Innes  v.  Robertson, 
6  S.C,  4. 

County  Franohise— Bankrupt. 

A  party  had  his  estate  sequestrated,  but  no  trustee  was  ap- 
pointed, and  the  bankruptcy  was  wound-up  by  a  deed  of 
arrangement :  Held  that  he  was  entitled  to  be  continued  on  the 
roll  of  voters.  Per  Lord  Ormidale :  **  If  the  sequestration  goes 
on  the  bankrupt  is  divested ;  on  the  other  hand,  if  the  seques- 
tration does  not  go  on,  as  happened  here,  then  there  is  end  to 
everything,  all  that  has  been  done  falls  to  the  ground.  The  pro- 
visional declaration  is  wiped  away,  and  the  property  is  left  in 
the  bankrupt  as  if  he  had  never  been  divested.**  5  Nov.,  1878. 
Lennox  v.  Donaldson,  6  S.C,  8. 

Nearly  to  the  same  effect.  6  Nov.,  1878.  Halley  v.  Eadie, 
Ibid.,  II. 

County  Franchise— Joint  Tenant— Stamp  Aot,  1870. 

A  lease  was  in  name  of  one  tenant,  a  father.  A  minute  on 
the  same  day  was  subjoined  by  the  landlord,  and  tenant 
assumed  a  son  as  joint  tenant:  Held  that  the  son  was  not 
entitled  to  be  entered  as  joint  tenant,  as  an  additional  stamp 
was  necessary  for  the  minute.  Per  Lords  Mure  and  Craighill : 
**  The  minute  embodies  a  transaction  of  a  quite  different  nature 
from  that  contained  in  the  original  lease.**     Lord  Ormidale  dis- 
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sented  :  **  The  minute  was  just  declaratory  of  what  the  lease 
was  held  to  include.  It  was  no  new  agreement,  but  the  same 
transaction  completed  on  the  same  day."  8  Nov.,  1878.  Miller 
V.  McCurrachf  6  S.C.,  10. 

County  Franchise— Tenant  of  Shootings. 

Held  by  Lords  Mure  and  Craighill  that  the  tenant  of 
shootings  and  of  a  cottage  and  garden,  the  cumulo  value  of 
which  was  £27,  though  the  value  of  the  cottage  and  garden 
was  only  £^,  was  entitled  to  a  vote.  Lord  Ormidale  dissented. 
8  Nov.,  1878.     Richardson  v.  Stewart^  6  S.C.,  17. 

County  Franchise—Personal  Occupancy. 

A  party  succeeded  to  a  lease,  and  had  the  farm  managed  by 
his  brother :  Held  entitled  to  a  vote.  Per  Lord  Ormidale  :  "  If 
the  voter  has  a  right  to  the  tenancy  of  the  farm  he  does  not 
require  to  reside  on  it."  8  Nov.,  1878.  Weatherhead  v.  Moffat^ 
6  S.C.,  20. 

County  Franchise— Suooessive  Ooeupaney. 

A  claimant  who  founds  on  successive  occupancy  of  different 
subjects  must  state  in  his  claim  all  the  subjects  he  so  possessed. 
8  Nov.,  1878.     Wilson  v.  Kerr,  6  S.C,  21. 

Nearly  the  same.     Paterson  v.  Millar,  Ibid,,  22. 

Property— Prescription. 

Held  that  proprietors  of  a  tenement  fronting  a  street,  who  for 
forty  years  had  been  in  the  practice  of  loading  and  unloading  '' 
carts  in  a  passage  leading  to  back  tenements,  had  acquired  no 
right  to  do  so.  Per  Lord  GifiFord  :  "  All  interested  have  a  right 
of  ish  and  entry  by  the  passage  in  question.  This  is  the  very 
purpose  for  which  it  was  constructed,  and  that  is  its  primary 
use ;  any  secondary  and  occasional  use  must  not  be  allowed  to 
interfere  with  its  primary  use.*'  15  Oct.,  1878.  Stewart, 
Pott  &  Co.,  6  S.C,  35. 

Stamp  Aoty  1870— Conveyance  on  Transfer. 

A  shareholder  in  a  building  association  having  discharged  all 
the  liabilities,  obtained  a  transfer  from  the  judicial  factor  of  the 
heritable  property  belonging  to  the  company:  Held  that  the 
deed  was  liable  only  to  a  los.  stamp,  and  not  to  an  ad  valorem 
stamp  applicable  to  a  sale.    The  Commissioners  of  Inland 
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Revenue  decided  that  the  deed  was  liable  to  the  ad  valorem 
stamp.  A  case  was  taken,  and  held  as  above.  Per  Lord 
Gifford :  "  It  could  not  possibly  be  maintained  that  the  com- 
pany had  bought  the  estate — their  own  estate — from  the  judicial 
factor.  The  estate  belonged  to  the  company  from  the  first.  It 
did  not  come  to  be  theirs  by  the  appointment  of  a  judicial 
factor."  19  Oct.,  1878.  Anderson  v.  Commissioners  of  Inland  Revenue  ^ 
6  S.C.,  56. 

Breach  of  Promise  of  Marriage— Conoealment  of  Material 

Faotfl. 

A  man  who  had  promised  to  marry  a  woman  subsequently 
ascertained  that  she  had  borne  an  illegitimate  child  eleven 
years  before  :  Held  entitled  to  resile,  as  it  was  not  proved  that 
he  had  subsequently  renewed  his  promise.  22  Oct.,  1878. 
Fletcher  v.  Grants  6  S.C.,  59. 

Competition  of  Heritable  Bights. 

A  proprietor  of  an  estate  with  the  ground  between  the  flood 
mark  and  a  river,  Held  entitled  to  interdict  Commissioners  of 
the  navigation  of  the  river  from  taking  sand  from  the  shore 
ground  to  ballast  vessels,  as  under  the  Act  of  Parliament  they 
had  only  the  right  to  remove  sand  to  make  the  channel  better 
for  navigation.  23  Oct.,  1878.  Carswell  v.  Nith  Navigation 
Trustees^  6  S.C.,  60. 

Bailway— Commissioners. 

Held  that  a  company  which  does  not  afford  reasonable  facilities 
when  it  makes  illegal  and  excessive  charges  for  the  conveyance 
of  traffic,  is  good  ground  for  a  complaint  to  the  Railway 
Commissioners.  Interpretation  given  of  the  Toll  Clauses  and 
Carrier  Clauses  under  a  case  stated  by  the  Commissioners  for 
the  opinion  of  the  Court.  25  Oct.,  1878.  Great  North  of  Scotland 
Railway  Co.^  6  S.C,  67. 

Public  Company— Ultra  Vires. 

Heldy  under  circumstances  and  under  the  articles  of  an 
association,  the  company  might  buy  its  own  shares.  Lord 
Ormidale  dissented.  Many  English  authorities  cited  in  this 
case.  25  Oct.,  1878.  Cree,  6  S.C,  80.  Affirmed,  20  June,  1879, 
6  S.C,  90. 
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Salmon  nshings  Aooobb. 

Held  that  where  lands  on  the  sea  coast  have  been  granted 
without  salmon  fishings,  the  Crown,  or  those  in  right  of  the 
fishings,  are  entitled  to  have  access  through  the  lands  to  the 
sea-shore  for  the  purpose  of  salmon  fishing,  and  to  use  the 
foreshore  for  drawing  and  drying  nets.  30  Oct.,  1878.  Lord 
Advocate^  6  S.C,  108. 

Agent  and  Client. 

A  deed  set  aside  as  granted  by  a  party  to  his  agent.  9  Nov., 
1878.     CleUand  v.  Morrison,  6  S.C.,  156. 

Beparation— Injury  to  Workman— Factory  Acts. 

In  an  action  of  damages  at  the  instance  of  a  servant  for 
injury  sustained  in  course  of  his  employment,  whereby  he  lost 
an  arm :  Held  that  the  employment  of  the  servant,  though  it 
might  have  been  in  violation  of  the  Factory  Acts,  did  not  per  se 
render  the  masters  liable  for  every  injury  he  might  receive  in 
course  of  his  employment.  16  Nov.,  1878.  Carty  v.  Nicol, 
6  S.C,  194* 

Master  and  Servant— Dismissal. 

In  an  action  for  wages  for  a  full  scholastic  session  by  a 
sewing  mistress.  Held  that  there  was  no  fixed  term  of  engage- 
ment, and  having  been  allowed  three  months'  salary,  such  was 
equivalent  to  three  months'  notice,  which  was  reasonable 
notice.     21  Nov.,  1878.    Rohson  v.  Overend,  6  S.C,  213. 

Payment— Freanmption— Credit. 

Held,  ist,  that  cheques  granted  by  a  debtor  to  a  creditor  are 
presumed  to  be  in  payment  of  an  account,  there  being  no 
averment  or  evidence  of  any  other  cause  of  granting  ;  2nd,  that 
parole  evidence  was  competent  to  show  the  purpose  for  which 
the  cheques  were  granted ;  3rd,  that  payment  by  cheques  to 
one  partner  of  a  firm  is  sufficiently  vouched  as  against  the 
firm.     23  Nov.,  1878.    Nicoll  v.  Reid,  6  S.C,  216. 

Public    Company —  Winding-up  under   Supervision  of 

Court. 

The  Court,  on  a  voluntary  winding-up  of  a  bank  under  super- 
vision of  Court,  refused,  on  a  motion  of  a  section  of  the 
creditors,  to  appoint  an  additional  liquidator  resident  in  London 
as  **  creditors'   representative,"    in  accordance  with   English 
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practice,  under  Rule  6,  framed  by  the%  Court  of  Chancery. 
27  Nov.,  1878.     City  of  Glasgow  Bank,  6  S.C.,  244. 

Statutory  TruBtees— Ultra  vires. 

Held  that  Commissioners  of  supply  could  not,  from  a  special 
Statutory  fund,  defray  the  expense  of  an  opposition  to  a 
Parliamentary  Bill.  Lord  Mure  dissented.  29  Nov.,  1878. 
Commissiomrs  of  Supply  for  Renfrewshire ,  6  S.C.,  259. 

Income  Tax— Mines. 

Held,  ist,  that  profits  of  mines  are  to  be  estimated  in  terms 
of  Schedule  D,  on  an  average  of  three  years,  and  not  five  as 
prescribed  in  Schedule  A  ;  2nd,  that  a  great  depression  in  the 
coal  trade  was  a  **  specific  cause  "  which  might  be  proved  to 
"  reduce  the  assessment."  29  Nov.,  1878.  Miller  v.  Farie^ 
6  S.C.,  270. 

Legacy— Falsa  demonstratio. 

Held  that  a  legacy  in  favour  of  "  my  late  brother  James'  son,*' 
was  effectual  to  the  only  child  of  James,  who  was  a  daughter. 
Many  English  cases  cited.  3  Dec,  1878.  McFarlane's  Trustus, 
6  S.C.,  288. 
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(England,  Scotland,  and  Ireland.) 

Barer,  Richard  Baker  Wingfield-,  of  Orsett  Hall,  Essex, 
and  of  the  Inner  Temple,  Esq.,  Barrister-at-Law,  aged  78. 
Son  of  the  late  William  Wingfield- Baker,  Esq.,  Q.C.,  of  Orsett 
Hall,  some  time  M.P.  for  Bodmin,  and  afterwards  a  Master  in 
Chancery,  by  his  wife  Lady  Charlotte  Maria  Digby,  sister  of 
the  2nd  Earl  Digby.  Graduated  at  Ch.  Ch.,  Oxford.  Called 
to  the  Bar  1827.  M.P.  (Lib.)  for  South  Essex,  1857-9,  and 
1868-74.  J*P*  ^^^  D.L.  for  Essex,  and  sometime  Chairman  of 
Quarter  Sessions.    Feb.  19. 

Birch,  Sir  Thomas  Bernard,  Bart.,  of  The  Hazels,  Prescot, 
Lancashire,  and  of  Lincoln's  Inn,  Barrister-at-Law,  aged  88. 
Called  1817.  M.A.,  Jesus  Coll.,  Camb.  J. P.  and  D.L.  for 
Lancashire.     M.P.  (Lib.)  for  Liverpool,  1847-52.     Mar,  4. 

BoDEN,  George,  of  the  Inner  Temple,  Esq.,  Q.C.,  Recorder 
of  Derby,  aged  64.  Called  1841.  M.A.,  Trin.  Coll.,  Camb. 
Feb.  16. 

Caird,  Alexander  McNeil-,  of  Genoch,  Esq.,  formerly 
Procurator-Fiscal  of  Wigtonshire.  Admitted  a  Member  of 
the  Faculty  of  Procurators,  1838.    Feb.  14. 

Carttar,  Charles  Joseph,  Esq.,  Solicitor,  and  for  forty-nine 
years  Coroner  for  the  County  of  Kent,  aged  71.  Admitted  1830. 
Mar.  19. 

Conway,  Charles  S.,  Esq.,  Solicitor  (Irel.),  aged  21.  Ad- 
mitted 1879.     Mar.  27. 

Cooper,  Robert,  Esq.,  B.A.,  Solicitor  (Irel.)  Admitted  1846. 
J^an.  25. 

Daly,  Charles  John,  Esq.,  Solicitor  (Irel.),  aged  60.  Ad- 
mitted 1 841.     Mar,  6. 

Daly,  Vesey,  Esq.,  Solicitor  (Irel.),  aged  76.  Admitted  1838. 
Mar.  17. 

Darby,  William  Henry,"  of  Leap  Castle,  King's  Co.,  and 
of  Lincoln's  Inn,  Esq.,  Barrister-at-Law,  aged  89.  M.A.,  Ch. 
Ch.,  Oxford.     Called  to  the  Bar  1817.     Feb.  20. 

Daubeny,  Edmund  Joseph,  of  the  Middle  Temple,  Esq., 
Barrister-at-Law,  aged  71.  Called  1838.  J.P.  for  Somerset. 
Mar.  14. 
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Dransfield,  John,  Esq.,  Solicitor,  Penistone,  Yorkshire, 
aged  71,    Admitted  1830.    Feb.  4. 

Drummond,  John,  Esq.,  Solicitor,  Croydon,  aged 74.  Admitted 
1823.     Af«»'«  19. 

DuNLEviE,  George,  of  the  King's  Inns,  Esq.,  Barrister-at-Law. 
Called  1843.    ^^*-  2. 

FiTz- Patrick,  Hon.  James  Coleman,  a  Puisne  Judge  of  the 
Supreme  Court,  Cape  of  Good  Hope,  aged  63.  Called  to  the 
Irish  Bar,  1842,  and  to  the  English  Bar,  in  1857,  by  the  Hon. 
Society  of  Lincoln's  Inn.    Feb,  6. 

Foley,  George,  of  the  King's  Inns,  Esq.,  Barrister-at-Law 
aged  SS'     Called  1847.    Mar.  8. 

FoLLETT,  Robert  Bayly,  Esq.,  Solicitor,  formerly  Taxing 
Master  of  the  Court  of  Chancery,  aged  74.  Brother  of  the  late 
Sir  William  Webb  Follett  and  of  Mr.  Brent  Spencer  Follett, 
Q.C.    Jan.  II. 

Francis,  Clement,  Esq.,  Solicitor  to  the  University  of  Cam- 
bridge, aged  64.  Admitted  1838.  M.A.,  Trin.  Hall,  Camb., 
D.L.  for  Cambridgeshire.    Mar.  7. 

Gamack,  William,  Esq.,  late  Solicitor  (Scot.),  aged  89.  Ad- 
mitted 1813.    J.P.  for  Aberdeenshire.    Feb.  21. 

Gartside,  Henry,  Esq.,  Solicitor  and  Town  Clerk  of  Ashton- 
under-Lyne,  aged  64.    Admitted  1838.    Jan.  8. 

Gibson,  James,  Esq.,  Q.C.  (Irel.),  formerly  Judge  of  County 
Courts,  Donegal.  Called,  King's  Inns,  1828.  Appointed  in 
1848  a  Commissioner  of  National  Education  (Irel.).    Feb.  5. 

GiLMOUR,  John,  of  the  Middle  Temple,  Esq.,  Barrister-at- 
Law,  aged  72.  Called  1849.  Formerly  a  Writer  to  the 
Signet  in  Edinburgh.  For  several  years  Deputy-Judge  of  the 
Liverpool  and  Birkenhead  County  Courts.     Mar.  29. 

Glascodine,  Edward  John,  Esq.,  Solicitor,  Stanmore,  near 
Sydney,  N.S.W.,  formerly  of  Swansea,  aged  34.    Jan.  10. 

Graves,  Albert  Reginald,  of  Delapr^,  Dorset,  Charlton  House, 
Wilts.,  and  of  the  Inner  Temple,  Esq.,  Barrister-at-Law, 
aged  39.  M.A.,  Trin.  Coll.,  Camb.  Called  1865.  J.P.  for 
Dorset  and  Wilts.    Feb.  13. 

Griffith,  Walter  Hussey,  of  the  King's  Inns,  Esq.,  Barrister 
at-Law,  aged  85.     Called  1817.     M.A.,  T.C.D.    Feb.  25. 

GwYNN,  William  Jgmes,  Esq.,  Solicitor  (Irel.),  aged  79- 
Admitted  1823.     Mar.  27. 

Hammond,  John,  Esq.,  Chief  Magistrate  of  Jersey,  aged  79. 
Called  to  the  Jersey  Bar,  1821 ;  Solicitor-General  of  the  Island, 
1848 ;  Bailiff  and  Chief  Magistrate,  1858.    Feb.  14. 
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Harris,  William  Augustus,  of  Lincoln^s  Inn,  Esq.,  Barrister- 
at-Law,  aged  33.  B.A.,  Balliol  Coll.,  Oxon.  Called  1871. 
Also  of  the  American  Bar.    Feb,  28. 

HoLDEN,  George,  Esq.,  Solicitor,  aged  28.  Admitted  1875. 
Feb,  4. 

HoLDicH,  William  Hungerford,  Esq.,  Solicitor,  Sleaford, 
•Lincolnshire,  aged  70.     Admitted  1831.    Jan,  30. 

HoRSLEY,  Charles,  Esq.,  Solicitor,  aged  69.  Admitted  1833. 
Feb.  17. 

James,  John  Calvert,  Esq.,  Solicitor,  York.  Admitted  1867. 
April  10. 

Jenkins,  William,  of  the  Inner  Temple,  Esq.,  Barrister-at- 
Law,  aged  38.  Called  1867.  Only  son  of  the  late  William 
Jenkins,  Esq.,  Q.C.     Mar.  8. 

Kbllner,  Cecil  George,  of  the  Inner  Temple,  Esq.,  Barrister- 
at-Law.  B.A.,  King's  Coll.,  Camb.,  1872.  Called  1873. 
Only  son  of  Sir  George  Kellner,  late  Military  Accountant- 
General,  Bengal.    Feb.  8. 

Kenealy,  Edward  Vaughan  Hyde,  of  the  King's  Inns,  Esq., 
Barrister- at- Law,  formerly  a  Bencher  of  Gray's  Inn,  aged  52. 
Dr.  Kenealy,  who  was  Counsel  in  the  Palmer  as  well  as  in  the 
Tichbome  case,  was  educated  at  Trinity  College,  Dublin,  where 
he  took  his  Degree  in  1840,  proceeded  LL.B.,  1846,  LL.D.,  1850. 
He  was  called  to  the  Irish  Bar  by  the  Hon.  Society  of  the  King's 
Inns,  1840,  and  to  the  English  Bar  by  the  Hon.  Society  of  Gray's 
Inn,  1847.  He  practised  for  a  considerable  time  as  a  Special 
Pleader,  and  became  a  Bencher  of  Gray's  Inn,  and  one  of  Her 
Majesty's  Counsel  in  1868.  In  1874,  ^^  consequence  of  his 
attacks  on  the  Judicial  Bench  in  The  Englishman,  he  was 
deprived  of  his  silk  gown,  and  disbenched  and  disbarred  at  the 
English  Bar  by  the  Benchers  of  Gray's  Inn.  In  1875  he  was 
returned  to  Parliament  as  M.P.  for  Stoke-upon-Trent,  but  at 
the  recent  General  Election  was  at  the  bottom  of  the  poll. 
Dr.  Kenealy's  abilities  had  found  vent  in  various  literary 
channels  long  before  the  foundation  of  The  Englishman,  April  16. 

Kenyon,  John  Robert,  of  Pradoe,  Shropshire,  and  of  the 
Middle  Temple,  Esq.,  Q.C,  and  a  Bencher ;  D.C.L.,  Oxon. ; 
Recorder  of  Oswestry ;  Vinerian  Professor  of  Common  Law, 
Oxford ;  aged  73.  Son  of  the  late  Hon.  Thomas  Kenyon,  and 
grandson  of  the  first  Lord  Kenyon,  Lord  Chief  Justice  of 
England.  Late  Fellow  of  All  Souls  Coll.,  Oxford.  Called  to 
the  Bar,  1834.  Recorder  of  Oswestry,  1842 ;  Chairman  of 
Shropshire  Quarter  Sessions,  1871.    April  17. 
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Law,  David,  of  the  Middle  Temple,  Esq.,  Barrister-at-Law, 
aged  35.     Called  1875.    ^P^^l  9* 

Leader,  Nicholas  Philpot,  of  Dromagh  Castle,  Co.  Cork, 
and  of  the  King's  Inns,  Esq.,  Barrister-at-Law,  J.P.,  aged 
68.  Graduated  at  Trin.  Coll.,  Dub.  Called  to  the  Irish  Bar, 
1834.     M.P.  (Cons.)  for  Cork  Co.,  1861-8.     Mar.  31. 

LiNDus,  Henry  William,  Esq.,  Solicitor,  aged  52.  Admitted 
1854.    Jfan.  31. 

Lock,  Henry,  Esq.,  Solicitor,  Dorchester,  Dorset,  Coroner 
for  the  county  since  1851,  aged  65.    Admitted  1835.    Feb.  18. 

Macdonald,  James  William,  Esq.,  Solicitor,  M.A.,  aged  53. 
Admitted  1863.     Mar.  13. 

Mitchell,  Richard,  Esq.,  Solicitor  (Irel.),  late  of  Monaghan. 
April  12. 

Moore,  James,  Esq.,  Solicitor  (Irel.),  aged  48.      Admitted 

1877.    ^^^«  14- 

Newbould,  John,  Esq.,  Solicitor,  Sheffield,  aged  57.  Admitted 
1848.    Jfan.  20. 

NoRRis,  Robert,  Esq.,  Solicitor,  Liverpool.  Admitted  1852. 
April  4. 

Parsons,  Richard  Cleve,  of  the  King*s  Inns,  Esq.,  Barrister- 
at-Law.    Fed.  29. 

Payne,  Richard  Algernon,  Esq.,  Solicitor,  Liverpool,  aged  76. 
Admitted  1825.    Jfan.  26. 

Pearson,  Sydney,  Esq.,  Solicitor,  late  of  Dawlish,  Devon, 
aged  77.    Admitted  1825.    Mar.  11. 

Phear,  Henry  Carlyon,  of  the  Inner  Temple,  Esq.,  Barrister- 
at-Law,  aged  52.  M.A.,  and  formerly  Fellow  of  Gonville  and 
and  Caius  Coll.,  Camb.    Called  1853.    Mar.  28. 

Plummer,  Charles  Scott-,  of  Middlestead  and  Sunderland 
Hall,  Selkirk,  Esq.,  Advocate  (Scot.),  aged  58.  M.A.,  Oriel 
Coll.,  Oxford.  Called  to  the  Scottish  Bar,  1846.  J.P.  and  D.L. 
for  Selkirk,  and  Convener  of  the  County.    Feb,  8. 

Price,  Clement  Uvedale,  Esq.,  Solicitor,  aged  54.  Admitted 
1846.  Grandson  of  the  late  Sir  Charles  Price,  Bart.,  of  Spring 
Grove,  Surrey.    Dec.  25. 

Sheild,  William,  Esq.,  Solicitor,  formerly  of  Uppingham, 
and  Coroner  for  Rutland,  aged  83.    Admitted  1818.    Mar.  24. 

Simeon,  Cornwall,  of  Lincoln's  Inn,  Esq.,  Barrister-at-L%w, 
aged  60.  Graduated  at  Ch.  Ch.,  Oxon.  Called  1845.  Son  of 
the  late  Sir  Richard  Godin  Simeon,  Bart.    Mar.  18. 

Smith,  Francis,  Esq.,  Solicitor,  aged  68.    Admitted  1844. 

Smith,  John,  Esq.,  Solicitor  (Irel.),  aged  57.    April  11. 
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Stephen,  Hon.  John  Clowes,  Deemster  (Second  Judge),  for 
the  Isle  of  Man,  aged  73.  Called  to  the  Manx  Bar,  1828. 
Appointed  Deemster,  1855.    Feb.  24. 

St.  Giorgio,  John  Nathaniel,  Esq.,  Solicitor  (Irel.).    Feb,  8. 

Symb,  David,  of  Warroch,  Esq.,  Advocate  at  the  Scottish 
Bar,  Sheriff- Substitute  of  Kinross- shire,  aged  83.  Called  1819. 
Fd),  27. 

Tabor,  James  Albert  Clement,  of  Great  Baddow  Lodge, 
Essex,  and  of  the  Inner  Temple,  Esq.,  Barrister-at-Law,  J. P., 
aged  40.  Educated  at  Eton,  and  Trin.  Coll.,  Cambridge. 
Called  1865.     Feb.  14. 

Taylor,  John  Dobede,  Esq.,  Solicitor,  Bishop's  Stortford, 
aged  67.    Admitted  1833.    ^P^*  6. 

Travis,  Thomas  Henry,  of  the  Inner  Temple,  Esq.,  Barrister- 
at-Law,  Stipendiary  Magistrate  for  Hull,  aged  69.  Called 
1835.    Feb.  17. 

Tyndall,  William,  Esq.,  Solicitor,  Liverpool,  aged  58. 
Admitted  1843.    Mar.  2. 

Walker,  Lionel  Robert  Harrington,  Esq.,  Solicitor,  Batley, 
aged  24.     Admitted  1878.    AptU  10. 

WiGG,  Smith  Spencer,  of  Gray's  Inn,  Esq.,  Barrister-at-Law, 
and  a  Bencher.     Called  to  the  Bar  1832.    April  21. 

Young,  Charles  Vernon,  Esq.,  Solicitor,  aged  49.  Admitted 
1851.    Feb.  19. 
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The  unsatisfactory  state  of  International  Conventions  on 
Trade-Marks  with  the  United  States,  which  was  lately  set  forth 
in  such  strong  relief  in  a  succession  of  cases  carried  up  from 
State  to  Federal  Courts,  and  the  conflicting  views  manifested 
by  the  State  Courts  and  the  Supreme  Court,  naturally  excited 
the  liveliest  fears  for  the  security  of  this  branch  of  property 
both  in  this  country  and  on  the  Continent,  as  well  as  in 
America.  Pressiire  on  our  space  prevents  us  from  discussing 
the  question  at  any  length  in  our  present  issue,  but  we  cannot 
omit  to  draw  the  attention  of  our  readers  to  some  valuable 
materials  for  forming  a  calm  judgment  on  the  question  to  be 
found  in  two  essays  by  our  learned  confrere y  M.  Clunet,  and  also 
in  an  article  by  M.  Champetier  de  Ribes,  in  No.  I.,  for  January, 
1880,  of  La  Propriete  Industrielle,  The  special  value  of  that  one 
of  M.  Clunet *s  pamphlets  which  is  most  directly  connected  with 
this  question — {De  VEtat  Actuel  des  Relations  IntemationaUs  avecUs 
Etats-Unis  en  matiere  de  Marques  de  Commerce,  Paris:  Marchal, 
Billard,  et  Cie.  1880) — consists  in  the  fact  that,  m  addition  to 
its  author's  own  carefully- weighed  opinions,  it  contains  also  a 
corpus  of  French  and  American  opinions  on  the  case,  including 
the  distinguished  names  of  Messrs.  Huard,  Pouillet,  and  Charles 
Lyon-Caen. 

M.  Clunet 's  view  of  the  position  created  for  Trade- Marks  by 
the  eflfect  of  the  Supreme  Court  decision,  is  that  the  Treaty  of 
1869  between  France  and  the  United  States  is  not  abrogated 
by  it,  which,  indeed,  as  he  rightly  observes,  would  have  been 
ultra  vires  on  the  part  of  the  Court ;  that  French  subjects  have 
still  the  right  to  interdict  American  citizens  from  reproducing 
their  Trade- Marks,  and  to  obtain  the  protection  for  this  purpose 
of  the  American  Courts  of  Equity ;  and  that  they  have  also 
still  the  right  to  register  their  Trade-Marks  at  the  Patent  Office 
in  Washington.  On  the  other  hand,  we  must  take  leave  to 
point  out,  as  tending  somewhat  to  diminish  the  value  of  these 
rights,  that  practically  French  subjects  can  only  register  their 
marks  if  the  Commissioner  at  Washington  will  receive  them, 
and  he  has  announced  that  he  will  only  do  so  if  the  parties 
acknowledge  their  acquaintance  with  the  terms  of  the  Supreme 
Court  decision,  and  moreover,  if  registered,  their  protection 
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will,  we  conceive,  even  under  Equity,  only  run  in  certain 
States,  and  not  throughout  the  Union.  We  roust  express  our 
doubt  whether  it  is  a  satisfactory  state  of  things  in  Federal 
Law  that  the  United  States  should,  as  we  read  the  judgment, 
onl}'  be  able  to  enter  into  Conventions  of  a  limited  International 
value  confined  to  those  States  which  have  legislated  on  the 
subject-matter  of  the  Convention.  Our  own  view,  as  we  under- 
stand the  recent  judgment,  differs  on  this  point  from  that  of  the 
eminent  French  Jurists  whose  interesting  opinions  we  have 
been  considering,  that  while  they  seem  to  hold  that  any 
American  Equity  Court  will  take  cognisance  of  a  suit  instituted 
by  a  French  subject  for  the  protection  of  his  Trade- Mark,  we^ 
fear  that  no  State  Court  whatever  can  entertain  such  a  suit  if 
the  State  legislation  does  not,  eo  nomine,  protect  Trade- Marks. 
For  the  sake  of  the  cause  of  the  International  protection  of 
Property,  whether  Intellectual  or  Commercial,  we  should, 
however,  have  been  glad  could  we  have  accepted  the  entire  view 
taken  by  M.  Clunet  and  his  colleagues. 

In  the  second  essay — [Du  Defaut  de  Validite  de  Plusieurs  Traites 
Dipiomatiques  conclus  par  la  France  avec  les  Puissances  Etrangeres. 
Paris:  Marchal,  Billard,  et  Cie.  1880) — by  the  learned  editor 
of  the  JouYfuil  du  Droit  International  PrivS,  we  are  introduced  to 
another  question  of  the  deepest  gravity,  alike  in  Constitutional 
and  International  Law.  For  M.  Clunet  here  raises  no  less  a 
point  than  the  validity,  as  regards  his  own  country,  of  a  number 
of  Diplomatic  Conventions  entered  into  by  France  since  the 
downfall  of  the  Second  Empire.  The  importance  of  the 
question,  as  a  matter  of  the  Public  Law  of  Europe,  may  be 
judged  from  the  fact  that  M.  Clunet's  list — a  black  list,  if  his 
arguments  be  as  sound  as  they  appear  to  us  to  be  —  opens  with 
the  Treaty  of  London,  1871,  to  revise  the  stipulations  of  the 
Treaty  of  Paris,  1856,  relating  to  the  Navigation  of  the  Danube 
and  the  Euxine,  and  that  it  includes  the  Treaty  of  Berlin  of 
1878.  M.  Waddington  did  not,  so  far  as  we  know,  take  credit 
for  having  brought  back  in  his  pocket  **  Peace  with  honour,'* 
but  he  certainly  did  claim,  and  that  very  justly,  to  have 
laboured  for  the  Peace  of  Europe.  It  would  be  most  regret- 
table if  such  a  loophole  were  to  be  left,  after  its  existence  had 
once  been  made  known,  whereby  any  successors  in  office  of 
the  distinguished  French  Representative  at  the  Berlin  Congress, 
should  have  the  power,  if  so  minded,  to  declare  that  France 
was  not  bound  to  the  terms  of  this  supposed  unanimous  voice 
of  the  European   Amphictyony.     Unfortunately,  the  question 
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is  not,  in  this  case,  one  of  the  possibly  broad  view  of  its  powers 
which  an  Equity  Court  might  take  in  the  United  States.  It  is 
the  plain  but  extremely  far-reaching  question,  where  is  the 
Treaty-making  power  lodged  in  France,  and  where  has  it  been 
lodged  at  different  times  since  1870.  We  hope  we  may  be 
able  to  return  to  this  subject  on  a  future  occasion. 


The  much  controverted  **  Three  Rules  of  Washington,'*  form 
the  subject  of  a  long  and  able  note,  furnished  by  the  Hon. 
W.  Beach  Lawrence,  to  the  forthcoming  eighth  edition  of 
Wharton's  Criminal  Law,  and  for  the  communication  of  which, 
in  the  shape  of  an  advanced  sheet,  we  are  indebted  to  Mr. 
Lawrence's  courtesy.  As  we  shall  elsewhere  speak  of  that 
portion  of  Dr.  Wharton's  book,  which  he  has  already  brought 
out  separately  under  the  title  of  the  Philosophy  of  Criminal  LaWy 
we  shall  confine  ourselves  in  this  place  to  drawing  the  atten- 
tion of  International  Jurists  to  Chapter  L.  of  the  entire  work,  on 
"  Breach  6i  Neutrality,"  in  which  Mr.  Beach  Lawrence's  note 
is  printed.  The  distinguished  American  Publicist  here  takes  up 
the  discussion  of  this  important  question,  principally  under  its 
historical  aspect,  and  gives  an  interesting  precis  of  what  may 
'  be  called  the  Municipal  or  Territorial  Law  of  Neutrality.  He 
thus  includes  in  his  survey  the  legal  results  of  the  Crimean 
War,  the  American  War  of  Secession,  and  the  Franco-German 
War,  and  therein,  of  course,  the  Royal  Commission,  of  which 
Sir  Travers  Twiss,  Sir  Robert  Phillimore,  and  Sir  William 
Vernon  Harcourt,  were  members.  On  the  whole  question  of 
the  place  of  the  "  Three  Rules  "  in  the  Public  Law  of  Nations, 
Mr.  Beach  Lawrence's  view  might,  it  seems  to  us,  be  not 
unfairly  summarised  in  much  the  same  words  as  those  which 
constitute  the  famous  Chapter  on  Snakes  in  Iceland.  For  his 
conclusion  clearly  is  that  they  have,  at  any  rate  as  yet,  no  place 
in  International  Law,  none  of  the  requisite  postulates  being 
within  the  possibility  of  postulation.  This  fact  had  not  escaped 
the  notice  of  M.  Georges  Louis,  in  his  essay  on  **  Lcs  Devoirs  dcs 
particuliers  en  temps  de  Neutralite  "  (Paris :  Cotillon,  1877),  noticed 
in  these  pages  {Law  Magazine  and  Review,  No.  CCXXVIIL, 
May,  1878),  although  himself  rather  a  partisan  of  the  "  Three 
Rules,"  which,  he  believed,  though  not  expressly  accepted  by 
any  other  Powers  than  those  directly  concerned  in  the  Alabama 
Arbitration,  to  be  the  application  of  the  General  Principle  of 
Neutrality.    We  should  be  glad  to  know  whether  M.  Louis  wiU 
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see  reason  to  modify  his  view  after  studying  the  arguments 
advanced  by  Mr.  Beach  Lawrence  and  Dr.  Wharton.  They 
were  Rules  laid  down  for  the  guidance  of  the  Arbitrators ;  but 
Arbitrators,  as  was  pointedly  observed  in  the  House  of  Com- 
m(5ns,  in  1873,  t>y  the  then  Attorney-General,  are  not  Judges  or 
Legislators.  Moreover,  the  British  Government  of  the  day 
distinctly  declined  to  accept  the  Rules  as  a  Statement  of 
International  Law.  They  had  only  a  potentiality  of  becoming 
such  by  the  acceptance  of  the  Concert  of  Nations,  or,  as 
Dr.  Wharton  seems  to  put  it  in  his  own  words,  in  a  note 
to  an  earlier  portion  of  Chapter  L.,  they  were  "  only  to  be 
binding  as  Rules  of  International  Law,  if  accepted  by  the 
leading  Powers,  which  they  have  not  been."  To  similar  effect 
are  cited  the  Commentaries  of  Sir  Robert  Phillimore,  and  the 
English  edition  of  Halleck,  as  annotated  by  Sir  Sherston  Baker. 
Mr.  Beach  Lawrence  and  Dr.  Wharton,  evidently  both  concur 
with  Professor  Lorimer  at  the  Hague  Meeting  of  the  Institute 
of  International  Law  (whose  language  is  reported  in  the 
Annuaire  de  rinstitut,  1877,  p.  108),  in  regarding  the  **  Three 
Rules  "  as  **  bad  in  theory  and  inapplicable  in  practice."  Sir 
Travers  Twiss,  we  may  remark,  has  pointed  out  in  the  last 
edition  of  his  Law  of  Nations  in  Time  of  War  (1875.  Intr. 
p.  xliii.),  that  the  Three  Rules  **  having  served  their  purpose 
foi:  the  settlement  of  a  passing  dispute,  have  been  allowed  to 
remain  a  dead  letter  as  regards  their  contemplated  incorporation 
into  the  General  Law  of  Nations." 

International  Copyright,  we  are  glad  to  note,  continues  to  be 
a  question  of  interest  among  American  trade  organs.  The 
Publishers'  Weekly^  of  New  York,  for  instance,  in  its  number  for 
March  20th,  1880,  devotes  several  columns  to  the  subject  from 
various  points  of  view.  It  makes  considerable  extracts  from 
Mr.  Matthew  Arnold's  then  very  recently  published  article  in  the 
Fortnightly  Review  for  March,  1880 — a  rapidity  of  appreciation 
which  the  distinguished  writer  well  deserves  on  both  sides  of  the 
Atlantic.  We  should  have  been  glad  if  something  in  the  way  of 
annotation  had  been  added  to  these  extracts,  in  order  that  we 
might  the  better  judge  how  the  Publishers'  Weekly  regards  Mr. 
Matthew  Arnold's  general  line.  We  are  ourselves,  as  has  been 
already  pointed  out  in  this  Review ^  quite  at  one  with  Mr.  Arnold 
in  his  opinion  of  the  Royalty  system.  We  can  agree  with 
him,  also,  in  his  statement  that,  "  Property  is  the  creation  of 
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Law,"  without  dissenting  on  this  point  from  those  of  our  Conti- 
nental friends  who  assert  that  Intellectual  Property  is  a  right 
of  the  Law  Natural.  But  this  is  not  sufficient  for  practical 
purposes.  Copyright  may  be  in  the  air,  in  the  United  States 
as  elsewhere,  as  a  portion  of  the  Law  of  Nature,  and  yet 
Nature  may  not  have  taught  all  animals  an  equal  respect  for 
it.  Moreover,  we  should  like  to  see  an  expression  of  American 
legal  opinion  as  to 'the  effect  upon  Copyright  of  the  present 
dead-lock  in  Trade-Marks.  Congress  regulates  the  one  and 
the  other  by  the  same  Constitutional  powers,  and  by  no  others 
that  we  can  see.  If  a  so-called  International  Convention  on 
Copyright  were  to  be  concluded  to-morrow  between  Great 
Britain  and  the  United  States,  it  would  only  operate,  if  we 
rightly  apprehend  the  existing  law,  or  want  ot  law,  in  those 
States  of  the  Union  which  may  happen  to  have  legislated  on 
Copyright.  This  would,  of  course,  be  better  than  nothing, 
but  it  would  not  rise  to  our  conception  of  an  International 
Convention.  The  Common  Law  right,  if  it  be  an  entity  and 
not  a  figment,  would  probably  be  found  a  Frankenstein  in 
practice.  Will  Americans  interested  in  this  question  agitate, 
first  of  all,  to  get  every  State  in  the  Union  to  pass  a  reasonable 
Copyright  Law?  Then,  and  only  then,  will  an  adequate  basis 
have  been  established  for  International  Agreement. 

.>. 

The  interesting  question  how  far  Liberty  has  advanced  in 
our  country  and  its  Institutions  since  John  Stuart  Mill  wrote 
his  famous  essay,  has  recently  been  treated  from  a  somewhat 
pessimistic  point  of  'view  in  one  of  the  ablest  of  our  monthly 
reviews  {The  Contemporary,  for  April,  1880:  Art.  on  Prof.  Max 
MUllcr  and  Mr,  Mill  on  Liberty,  by  James  T.  Mackenzie.)  With 
the  special  line  of  reasoning  pursued  in  the  article  to  which  we 
refer,  we  do  not  propose  to  deal  here.  But  the  writer*s 
allusion  to  a  felicitous  phrase  of  Sir  James  Stephen,  reminds  us 
of  some  curious  anomalies  in  the  shape  of  survivals — leg-bones, 
as  it  were,  of  long  extinct  legal  Dodos — which  still  remain  on 
our  Statute  Book,  the  Revision  Commission  notwithstanding. 
It  may  be  said  that  being  mere  survivals  they  are  harmless 
pieces  of  national  conservatism.  None  the  less  do  we  think 
that  they  are  well  entitled  to  be  called  **  Blunderbusses  of 
the  Statute  Law.*'  If  they  go. off,  even  by  accident,  they 
may  very  well  hit  the  wrong  person,  and  cause  a  deal  of 
mischief.     Take,  e.g.,  the  Act  1672,  c.  21,  the  latest  regulating 
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the  Law  of  Armorial  Bearings  in  Scotland,  and  which  is 
in  the  nature  of  a  revival  of  the  Act  1592,  c.  125,  for  the  same 
purpose.  By  the  earlier  Act,  as  recited  in  the  later  statute, 
power  was  given  to  "the  Lyon  King  of  Armes,  or  his  Deputies, 
to  visite  the  whole  Armes  of  Noblemen,  Barrons,  and  Gentle- 
men, and  to  matriculate  the  same  in  their  Registers,  and  to  fine 
in  one  Hundreth  pounds  [Scots,  this  must  be,  fortunately,  not 
Sterling,  and  so  expressed  in  1662,  c.  53] ;  As  also  to  escheit 
all  such  goods,  and  geir  as  shall  have  unwarrantable  Armes 
ingraven  on  them."  This  is  strong  enough,  it  might  be 
thought,  but  the  present  Lyon,  we  believe,  claims  a  further 
power,  not  recited  or  conferred  in  the  Act  1672,  viz., 
the  power  of  imprisonment,  which  did  form  part  of  the 
Act  1592,  and  which  has  a  very  important  bearing  on  the 
question  of  the  progress  of  Liberty  in  this  country.  On 
reference  to  the  Act  1592,  we  find  that  the  power  of  imprison- 
ment therein  conferred,  and  which  was  not  re-conferred  in  1672, 
appears  to  be  grammatically  connected  with  a  special  case. 
The  Lyon  is  to  "  put  inhibitioun  to  all  the  commoun  sort  of 
people  nocht  worthie  be  the  law  of  armes  to  beir  ony  signes 
armoriallis,  that  nane  of  them  presume  or  tak  vpoun  hand  to 
beare  or  use  ony  armes,  in  tyme  coming,  vpoun  ony  their 
insicht  or  houshald  geir,  vnder  the  pane  of  the  escheating  of 
the  guidis  and  geir,  sa  oft  as  they  salbe  fund  contravenand  this 
present  Act,  or  whaireuir  the  same  armeS  salbe  found  grawin 
and  paintit,  to  owr  souerane  lordis  use  ;  And  lykwayis  vnder  the 
pane  of  ane  hundreth  pundis  to  the  vse  of  the  said  lyoun  and 
his  brother  herauldis.  And  failzeing  of  payment  thairof,  that 
thay  be  incarcerat  in  the  narrest  prissone,  thairin  to  remane, 
vpon  their  awin  chargis,  during  the  plesour  of  the  said  Lyoun." 
That  such  arbitrary  powers,  not  conferred  by  the  later  Statute, 
and  therefore,  we  hold,  not  re-enacted,  should  still  be  capable  of 
being  put  forward,  even  as  a  mere  ^^hruium  fulmen''  in  these  days, 
when  the  imprisonment  of  clergy  who  refuse  to  obey  "  monitions  " 
has  not  met  with  anything  like  general  approval,  is  certainly  a 
strong  confirmation  of  the  doubts  expressed  by  Mr.  Mackenzie 
concerning  the  advance  of  true  Liberty.  We  are  of  opinion,  on 
the  whole,  that  Lyon  never  had  the  powerof  imprisonment,  except 
for  "  the  commoun  sort  of  people  nocht  worthie  be  the  law  of 
armes  to  beir  ony  signes  armoriallis,"  and  whose  use  of  them 
was  consequently  a  distinct  usurpation.  Over  noblemen,  barons, 
and  gentlemen,  we  conceive,  the  Lyon  never  had  any  power  of 
imprisonment.     For  they,  even  in  the  case  of  their  arms  not 
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appearing  to  have  been  registered,  could  doubtless  prescribe  a 
right  to  arms,  and  presume  a  grant  from  the  Sovereign  if  they 
could  not  show  a  grant  from  the  Lyon.  This  is  the  position, 
we  cannot  question,  of  many,  at  the  present  day,  whose  arms  or 
differences  are  not  on  the  Lyon  Register.  And  it  is  important 
to  bear  in  mind  that  it  is  out  of  the  power  of  Lyon  to  prove  the 
negative,  m,^  that  the  said  arms  or  differenced  coats  were  never 
registered.  For  there  is  an  acknowledged  gap  of  more  than  a 
century  (1542  to  1672)  in  the  Records  of  the  Lyon  Court,  and  it 
is  quite  certain  that  many  coats  must  have  been  registered 
during  that  period,  which  for  that  very  reason  are  not  found  on 
the  Registers  subsequent  to  1672.  **  During  the  first  fifty  years 
of  that  long  period,"  says  Mr.  Seton  in  his  standard  work  on 
the  Law  and  Practice  of  Heraldry  in  Scotland  (Edinburgh,  1863) — 
of  which  it  were  much  to  be  wished  that  he  would  bring  out  a 
second  edition — **  there  was  no  legislative  enactment  on  the 
subject  of  armorial  bearings,  which  may  perhaps  sufficiently 
account  for  the  absence  of  a  Record  ;  but  armed  with  the 
distinct  and  simple  [perhaps  rather  too  simple  1]  provisions 
of  the  Statute  of  1592,  surely  the  Lyon  King  of  that  period 
could  not  have  failed  to  compile  an  official  Register  of 
Blazons."       Whether  he   did  so  or   not,  however,  we  remain 

• 

of  opinion  that  it  would  be  a  blunder  of  the  gravest  character 
for  the  existing  Lyon  to  suppose  himself  vested  with  a  power 
of  arbitrary  imprisoftment,  **  during  plesour,"  of  any  person, 
whether  nobleman,  baron,  gentleman,  or  of  the  "commoun  sort 
of  people,"  whose  coat  armorial  may  not  be  found  on  the 
imperfect  pages  of  the  surviving  Lyon  Registers.  Were  it 
otherwise,  we  should  have  here  a  most  perfect  example  of  the 
**  Statute-Law  blunderbus." 


r 


We  note  with  pleasure  in  the  programme  of  the  current 
session  of  the  Ecole  Libre  des  Sciences  PolitiqueSy  Paris,  the  atten- 
tion which  is  paid  to  Constitutional  History,  as  well  as  to 
Diplomacy  and  International  Law.  M.  Boutmy,  the  Director 
of  the  School,  lectures  on  English  and  American  as  well  as 
on  French  Constitutional  History.  With  regard  to  our  own 
country,  we  observe  that  M.  Boutmy 's  course  bears  principally 
upon  the  current  of  events  since  the  passing  of  the  Reform  Bill, 
It  would  be  very  interesting  to  follow  the  impressions  produced 
upon  a  French  constitutional  lawyer  of  the  present  day  by  the 
study  of  such  problems  as  our  electoral  body  in  1832,  1867,  and 
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1876 ;  the  landed  property  basis  of  our  aristocracy  and  their 
place  in  local  government ;  the  future  of  the  House  of  Lords ; 
the  relations  between  our  two  Houses  of  Parliament ;  the  House 
of  Commons  as  a  legislative  organ,  and  as  the  basis  of  our 
Government ;  the  relation  of  Ministers  to  the  Crown  ;  and  last, 
not  least,  what  M.  Bontmy  calls  **  TEfFacement  de  la  Royaut^." 
Having  regard  to  certain  recent  complications  in  the  United 
States,  the  learned  Director's  views  on  the  powers  of  Congress, 
and  on  the  constitutions  of  the  individual  States,  and  their  rela- 
tion to  the  Federal  Power,  would  also  be  full  of  interest.  It  is 
probable  that  M.  Lyon-Caen,  in  his  course  of  Comparative 
Commercial  Legislation,  may  touch  upon  part  of  the  question 
to  which  we  have  alluded  in  his  discussion  of  Trade- Mark 
Legislation.  The  Diplomatic  History  treated  by  M.  Albert 
Sorel  and  M.  Pigeonneau  covers  a  wide  area,  the  former 
including  in  his  course  the  Eastern  Question  from  1840  to  1879. 
M.  Ribot,  Deputy,  carries  the  Parliamentary  History  of  France 
through  the  Directory,  Consulate,  and  First  Empire,  down  to 
the  coup  d'etat  of  1851,  a  somewhat  dramatic  ending  to  an 
interesting  course. 

We  are  given  to  understand,  among  our  recent  news  from 
India  in  the  TimeSj  that  the  Viceroy  has  sent  a  letter  informing 
the  Sirdar  Shere  Ali  that  Her  Majesty  has  been  pleased  to 
confer  upon  him  "  the  Sovereignity  of  the  Province  of  Candahar, 
the  limits  of  which  are  to  be  fixed  hereafter,  with  the  title  of 
Wali."  This  is  really  a  most  remarkable  statement,  and  would  be 
simply  funny  but  for  the  grave  constitutional  questions  involved. 
The  first  aspect  of  the  case  is  somewhat  as  though  William,  by 
the  Grace  of  God,  King  of  the  Prussians,  Goths,  and  Vandals, 
and  Emperor  in  Germany,  had  assumed  to  create  M.  Thiers 
President  of  the  French  Republic,  with  the  title  of  **  Chief  of 
the  Executive."  Only,  of  course,  the  Emperor  did  no  such 
thing.  We  are  not  aware  that  Candahar  is  a  province  either 
of  the  United  Kingdom  or  of  the  Indian  Empire.  From 
becoming  such  by  the  Jus  CanquesUls  we  consider  it  to  have 
been  distinctly  excluded  by  the  language  of  the  authorities 
both  in  India  and  at  home.  But  even  were  it  so,  how 
can  the  Queen,  through  her  Viceroy,  have  parted  with 
a  portion  of  her  sovereignty  without  the  previous  assent  of 
Parliament?  If  Candahar  is  being  treated  as  a  province  of 
British  India,  it  is  surely  an  immense  stretch  of  the  doctrine 
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of  the  **  Paramount  Power  '*  to  confer  a  **  Sovereignty  "  upon 
the  Sirdar  Shere  Ali.  If  it  is  not,  what  have  we  to  do  with 
its  sovereignty,  any  more  than  Pepin  of  Heristal  with  that 
of  the  Pentapolis?  Doubtless,  Bishop  of  Rome  or  Wali  of 
Candahar  would  alike  receive  such  a  donation  without  looking 
the  gift  horse  too  closely  in  the  mouth.  There  is  still,  how- 
ever, the  question  of  moral  right  as  well  as  that  of  legal  right, 
and  it  deserves  to  be  borne  in  mind  that  Lord  Hartington*s 
latest  utterances,  spoken  in  the  full  knowledge  of  the  rapidly 
approaching  change  of  Administration,  show  that  the  uncon- 
stitutional character  of  several  of  the  most  dramatic  acts  of  the 
Beaconsfield  Ministry  is  far  from  being  condoned  by  the 
coming  Government.  We  believe  the  donation  of  the  so- 
called  Sovereignty  of  Candahar  to  be,  on  any  showing,  at 
once  unconstitutional  and  illegal.  We  also  believe  that  it  is 
what  our  American  cousins  would  call  a  *'  bogus "  gift  of  a 
**  bogus"  sovereignty. 


* 


A  judgment  of  great  public  importance  was  delivered  by  the 
Supreme  Court  of  Judicature  on  24th  March  last,  on  an  appeal 
from  the  Queen's  Bench  Division  of  the  High  Court  of  Justice. 
The  latter  Court,  consisting  of  the  Lord  Chief  Justice  Cockburn, 
Mr.  Justice  Mellor,  and  Mr.  Justice  Manisty,  gave  judgment  on 
i6th  May,  1879,  on  a  question  of  general  average  contribution, 
in  which  At  wood  and  others  were  plaintiffs  against  Sellars  and 
Company.  The  Lord  Chief  Justice  and  Mr.  Justice  Mellor, 
Mr.  Justice  Manisty  dissenting,  ruled  against  the  defendants, 
and  thereby  set  aside  the  practice  of  average  adjusters  in  this 
country  for  the  last  seventy  or  eighty  years.  The  plaintiffs, 
the  shipowners,  claimed  contribution  by  way  of  general  average 
from  the  defendants,  the  owners  of  cargo  on  board  the  American 
ship  Sullivan  Sawin^  in  respect  not  only  of  the  expense  of 
entering  the  port  and  of  discharging  the  cargo,  but  also  that  of 
warehousing  and  reshipping  the  latter,  as  well  as  in  respect  of 
expenses  incurred  in  the  way  of  port  charges  and  pilotage  on  the 
occasion  of  the  vessel  again  putting  to  sea.  The  defendants, 
whilst  they  admitted  their  liability  to  contribute  up  to  the 
discharge  of  the  cargo,  denied  any  liability  beyond  that  stage, 
taking  their  stand  on  the  usage  of  average  adjusters  in  this 
country,  according  to  which  the  expense  of  entering  the  port  of 
refuge  and  discharging  the  cargo  has  under  such  circumstances 
been  treated  as  general  average,  but  the  expense  of  warehousing 
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the  cargo  has  been  treated  as  particular  average  on  the  cargo, 
and  that  of  the  reshipment,  pilotage,  port  charges,  and  other 
expenses  incurred  to  enable  the  ship  to  'proceed  on  her  voyage, 
as  particular  average  on  the  freight.  The  Queen's  Bench 
Division  held  the  practice  of  average  adjusters  in  this  country 
to  be  at  variance  with  the  legal  principles,  which  are  at  the 
foundation  of  the  whole  doctrine  of  general  average,  and  which 
must  be  considered  as  settled  law,  and  gave  judgment  for  the 
plaintiff,  and  from  this  judgment  the  defendants  appealed  to 
Her  Majesty's  Court  of  Appeal.  Lord  Justice  Thesiger  in 
delivering  the  judgment  of  the  Court  of  Appeal  on  24th  March 
last,  which  affirmed  the  judgment  of  the  Queen's  Bench 
Division,  concluded  his  judgment  by  observing  that  "  it  was 
satisfactory  to  the  Lords  Justices  to  know,  that  the  law  as  laid 
down  in  the  judgment  of  the  Court  below  and  of  the  Court 
of  Appeal  was  placed  upon  a  footing,  which  more  nearly 
assimilates  it,  in  matters  in  which  assimilation  is  desirable, 
to  the  law  obtaining  in  other  mercantile  and  maritime  com- 
munities.*' We  may  add  that  this  important  decision  of  the 
Court  of  Appeal  affirms  the  law  of  England  on  the  subject  of 
Port  of  Refuge  expenses  to  be  in  accordance  with  the  seventh 
article  of  the  York  and  Antwerp  Rules  on  General  Average, 
agreed  upon  at  Antwerp  in  1877  at  the  Conference  of  the 
Association  for  the  Reform  and  Codification  of  the  Law  of 
Nations. 
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Jlebtefos  of  Hetcr  ^oaks. 

A  Treatise  on  the  Law  of  Collisions  at  Sea.  With  an  Appendix 
containing  Extracts  from  the  Merchant  Shipping  Acts,  the 
International  Regulations  (1863  and  1880),  Local  Rules  on  the 
Thames,  Mersey,  and  elsewhere,  <S:c.,  &c.  By  Reginald  G. 
Marsden,  Esq.,  of  the  Inner  Temple,  Barrister- at- Law. 
Stevens  and  Sons.     1880. 

The  importance  of  his  subject,  which  Mr.  Marsden  emphasises 
in  his  preface  by  some  striking  facts  from  the  records  of  Lloyd's, 
really  can  scarcely  need  reassertion.  But  witness  is  borne  alike 
to  its  importance  and  to  the  difficulties  which  obstruct  its  settle- 
ment, by  the  repeated  attention  which  it  has  received  from  the 
Association  for  the  Reform  and  Codification  of  the  Law  of 
Nations,  at  the  Hague,  at  Bremen,  at  Frankfort,  and  at  the 
London  Conference  of  last  year.  It  would  have  added,  we 
think,  to  the  utility  of  Mr.  Marsden*s  Treatise  had  he  incor- 
porated a  resume  of  the  discussion  of  his  subject  at  these  various 
Conferences,  and  of  the  means  proposed  by  different  writers  to 
attain  the  common  end  of  the  diminution  of  collisions,  and 
the  better  punishment  of  the  offending  party.  In  the  pages  of 
this  Review  (No.  CCXXX.,  for  November,  1878),  Sir  Travers 
Twiss  has  laid  down  the  outlines  for  **  A  Scheme  of  Inter- 
national Tribunals."  Agreeing  with  Sir  Travers  in  his  con- 
ception of  such  a  Court,  as  International,  and  therefore  mixed 
— after  the  fashion  of  the  Courts  which  have  done  such 
good  service  in  Egypt — Syndicus  Dr.  Marcus,  of  Bremen, 
at  the  Guildhall  Conference,  differed  on  the  point  of  the 
constitution  of  the  Court.  Sir  Travers  Twiss  would  adopt 
the  existing  Consular  jurisdiction  as  the  basis  of  the  future 
Tribunal.  Dr.  Marcus  has  not  adequate  confidence  in  such 
a  basis.  It  would  have  been  interesting  to  learn  the  views 
of  an  impartial  third  party,  such  as  Mr.  Marsden.  Con- 
siderable attention  has  deservedly  been  paid  by  our  author 
to  the  numerous  American  decisions.  Some  idea  of  their 
number  may  be  formed  from  a  fact  which  we  have  been 
curious  enough  to  work  out.  The  subject  of  collisions  recurs 
in  upwards  of  sixty  different  paragraphs  of  Mr.  Desty's  Manual 
of  Shipping  ajul  Admiralty  Law  (San  Francisco,  1879),  ^^^ 
majority  of  the  cases  there  cited  being  American.  Among  recent 
English  cases,  we  observe  that  while  Tfie  Parlement  Beige  is  not 
only  cited  in  the  body  of  the  work,  but  has  several  notes 
devoted  to  it  in  the  *'  Addenda,"  a  very  little  known  case, 
Oakley  v.  Speedy  (Law  Magazine  and  Review  Digest^  Nov.,  1879, 
p.  36),  is  also  reierred  to,  for  more  than  one  important  point 
decided  by  it  in  relation  to  Compulsory  Pilotage,  and  the 
responsibility  of  the  master  under  such  circumstances.     We 
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hope  the  author  will  see  his  way,  in  a  future  edition,  to  some 
such  additional  matter  as  we  have  suggested,  and  that  he  will 
take  the  same  opportunity  to  reverse  the  sentence  passed  by 
his  printers  (pp.  11,  39,  "  Les  Codes  Annotees  ")  to  the  effect  that 
"  Code "  in  the  French  language  is  to  be  deemed  feminine, 
whereas  in  fact  it  is  masculine.  Mr.  Marsden's  book  ought  to 
be  carefully  studied  by  the  various  classes  interested  in  its 
subject,  by  the  masters  of  sea-going  ships,  no  less  than  by  the 
members  of  the  legal  profession. 


Moohummudan  Law  of  Inheritance ^  and  Rights  and  Relations 
affecting  it.  (Sunni  doctrine.)  By  Almaric  Rumsey,  of  Lincoln's 
Inn,  Esq.,Barrister-at-Law;  Professor  of  Indian  Jurisprudence, 
King's  College,  London.     W.  H.  Allen.     1880. 

Although  to  a  certain  extent  the  third  edition  of  the  learned 
author's  Chart  of  Family  Inheritance j  according  to  the  Sunnite 
doctrine,  the  volume  now  before  us  is  substantially  a  new  work. 
Its  utiUty,  in  the  shape  it  originally  bore,  is  testified  by  the 
continued  recommendation  of  the  Civil  Service  Commissioners 
since  its  first  publication.  In  its  present  form  the  book  is  one 
which  all  practitioners  in  Indian  Cases  on  Appeal,  as  well  as 
expectant  Judges  and  Magistrates  in  our  Indian  Empire,  will  do 
well  to  add  to  their  shelves.  The  subject  with  which  Mr. 
Rumsey  deals  is  one  which  it  is  extremely  difficult  to  make  at 
once  clear  and  palatable  to  a  Western  mind.  The  Mohammedan 
Rules  of  Inheritance  are,  indeed,  rightly  called  by  our  author, 
•*  the  most  elaborate  and  refined  system  of  rules  for  the  devolu- 
tion of  property  known  to  the  civilised  world."  And  their 
complexity  is  due  in  great  measure  to  a  peculiar  feature  which 
used  to  constitute  our  chronic  despair,  in  "  wallah  "  daj's,  lang 
syne.  Our  then  teacher,  we  well  remember,  used  to  impress  upon 
us  with  almost  mournful  eamestness^the  great,  nay  indispensable 
necessity  of  vulgar  fractions  to  the  proper  understanding  of 
Mohammedan  Law.  We  felt  the  truth  of  this  remark  together 
wth  its  sting,  and  we  feel  both  now  again  as  we  turn  to 
Professor  Rumsey's  pages.  We  may  as  well  admit  that  we 
have  not  a  mathematical  mind  and  that  we  do  not  love  vulgar 
fractions,  so  we  will  leave  the  student  of  this  intricate  branch 
of  Indian  Law  in  our  author's  hands  with  a  clear  conscience, 
because  Mr.  Rumsey  makes  his  arithmetical  explanations  of  the 
law  as  plain  as  they  can  be  made.  We  should  be  doing  an 
injustice  to  Mohammedan  Jurisprudence  were  we  to  allow  it  to 
be  supposed  that  it  does  not  contain  much  matter  of  interest  to 
the  student  of  General  Jurisprudence.  And  at  the  present  day, 
when  our  relations  with  Mohammedan  countries  are  so  vast  and 
increasing,  whether  by  way  of  direct  rule,  or  of  Protectorate,  or 
of  Administration,  it  were  certainly  much  to  be  wished  that  a 
knowledge  of  the  principles  of  Mohammedan  Law  should  become 
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more  general  among  us.  Without  such  knowledge,  indeed,  we 
really  do  not  see  how  the  position  of  a  **  Great  Mohammedan 
Power,*'  not  long  since  attributed  to  us  by  high  authority, 
can  either  conscientiously  or  practically  be  maintained.  It  is 
not  enough  for  suclj  a  purpose,  that  our  future  "  Politicals " 
and  Judges  in  India  should  study  Mohammedan  Law.  It 
ought  to  form  also  one  of  the  branches  of  knowledge  of  all  who 
aspire  to  Diplomatic,  Consular,  or  Administrative  positions 
throughout  South-eastern  Europe,  as  well  as  in  Cyprus,  and  in 
the  immense  region  covered  by  what  is,  or  is  supposed  to  be, 
our  **  Protectorate ''  in  Asia  Minor.  To  take  but  one  case — 
and  it  is  a  case  in  point  just  now  within  the  limits  of  the 
Ottoman  Empire — that  of  the  legal  position  of  **  Apostates  " 
from  Islam.  What  is  their  situation  ?  Not  an  enviable  one,  it 
may  well  be  imagined.  **  An  apostate,"  says  Mr.  Rumsey 
(p.  184),  "  stands,  in  many  respects,  on  a  different  footing  from 
other  infidels.*'  He  cannot  inherit  from  a  believer — e.g.,  from 
his  own  father.  Conversely,  a  believer  cannot  inherit  from 
an  infidel.  To  this  effect,  Mr.  Baillie,  in  Mohammedan  Law  of 
Inheritance,  citing  the  Shureefeeah.  A  fortiori,  therefore,  a  believer 
cannot  inherit  from  an  apostate,  who  is  worse  than  an  ordinary 
infidel.  But  the  following  circumstances  are  to  be  noted,  on 
the  other  hand,  and  they  are  very  material.  All  the  pro- 
perty of  a  female  apostate  goes  to  such  of  her  heirs  fusing 
the  term  in  a  wide  sense)  as  are  believers.  And  accordmg  to 
Abu  Hanifa,  whose  doctrine  leads  among  the  majority  of  the 
Sunni,  the  same  is  the  case  with  the  property  of  a  male 
apostate  acquired  before  conversion,  while  his  after- acquired 
property  (**  acquired  in  his  own  country  since  his  conversion  ") 
goes  to  the  Public  Treasury  (Rumsey,  he.  cit,).  Now,  we  have 
been  quite  recently  told  by  a  Times  correspondent  in  Central 
Turkey,  that  he  is  personally  acquainted  with  such  an 
*•  Apostate,"  who,  after  being  for  some  years  exiled  by  Imperial 
decree,  has  lately  sought  to  re-establish  himself  in  his  native 
town  on  the  faith,  we  presume,  of  Art.  62  of  the  Treaty  of 
.  Berlin,  1878,  embodying  the  **  spontaneous  declaration  "  of  the 
Sublime  Porte  in  favour  of  Religious  Liberty.  But  according 
to  the  principles  of  the  Koran,  Apostasy  is  at  once  Religious  and 
Political  treachery,  and  in  this  combined  character  is  punish- 
able with  death.  The  counsellors  of  the  Gate  of  Felicity  are 
therefore  on  the  horns  of  a  dilemma.  The  result,  for  the  present, 
is  that  in  the  case  we  have  cited,  the  man  to  whom  Religious 
Liberty  has  so  solemnly  been  guaranteed  must  skulk,  **  shun- 
ning publicity,  and  concealing  his  real  character  and  sentiments 
as  though  he  were  guilty  of  some  great  crime."  Mr.  Rumsey's 
book  will  be  of  great  service  to  all  who  want  a  clear  and 
portable  compendium  of  the  Mohammedan  Law  of  Family 
Inheritance.  We  should  be  glad  if  we  thought  there  was  any 
probability  of  his  undertaking  some,  at  least,  of  the  other 
Mohammedan  Law  texts,   such  as  the  Sharifya,   the  Fatawa 
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Alamgiri,  &c.,  of  which  Professor  Wilson's  words,  in  his  Intro- 
duction to  Macnagh ten's  Principles  are  still  too  true,  viz.,  that 
they  are  "  little  known  to  European  students.'' 


TIu  Law  and  Practice  relating  to  Petitions  in  Chancery  and  Lunacy, 
By  Sydney  E.  Williams,  of  Lincoln's  Inn,  Esq.,  Barrister-at- 
Law.     Stevens  &  Haynes.     1880. 

Why  Petitions  in  Chancery  and  Lunacy  should  have  been 
selected  from  the  body  of  legal  procedure  to  form  the  subject  of 
a  separate  treatise,  it  would  be  difficult  to  account  for  on  any 
scientific  principle :  and  indeed  even  in  the  treatment  of  his 
selected  subject,  Mr.  Williams  disclaims  any  **  strictly  logical 
or  scientific  arrangement."  But  there  is  little  doubt  that,  for 
practical  purposes,  the  mass  of  information  based  upon  the 
various  statutes,  orders,  and  cases  relating  to  Petitions,  here 
collected  together  in  a  handy  form  and  arranged  with  some 
attention  to  classification,  will  prove  a  useful  addition  to  the 
lawyer's  library.  In  our  opinion  Mr.  Williams  would  have 
done  better  to  divide  his  book  into  ten  chapters  only,  under  the 
headings  indicated  in  his  Preface,  each  chapter  being  broken 
up  into  sub-headings,  instead  of  adopting  the  present  division 
into  fifty-eight  chapters.  The  question  of  classification  would 
seem  to  have  been  regarded  by  him  as  of  too  little  importance. 
In  a  second  edition  this  defect  might  advantageously  be 
remedied.  The  author  has  been  careful  to  support  each  pro- 
position in  the  text  by  references  to  decided  cases  and  other 
authorities  :  and  in  an  Appendix  there  is  a  convenient  collection 
of  Forms  and  Precedents.  The  Index  is  full  and  contains 
references  to  the  Forms  as  well  as  to  the  Texts.  It  would  be 
an  improvement,  however,  if  a  separate  list  of  the  Forms  were 
prefixed  to  the  Appendix. 


Leading  Cases  made  Easy.  By  W.  Shirley  Shirley,  Esq., 
M.A.,  of  the  Inner  Temple,  Barrister-at-Law.  Stevens  and 
Sons.     1880. 

Mr.  Shirley  seems  to  have  been  struck  with  the  desire  to 
emulate  in  prose  the  **  Leading  Cases  done  into  English  by  an 
Apprentice  of  Lincoln's  Inn."  We  do  not  think,  however,  that 
the  result  is  equally  felicitous,  for  the  license  which  may  con- 
ventionally be  admitted  in  poetry  can  scarce  be  allowed  in 
sober  prose.  It  may,  of  course,  be  asked  what  is  prose — 
but  that  IS  a  question  with,  which  we  are  not  here  dealing. 
The  idea  which  seems  to  have  prompted  Mr.  Shirley's 
undertaking  has,  indeed,  something  to  be  said  for  it.  He 
thinks  that  a  lively  style,  albeit  somewhat  derogating  from  the 
traditional  gravity  of  the  Law,  may  cause  the  facts  narrated 
to  be  better  remembered  by  the  student.  Within  certain  limits 
this  may  be  true,  but  we  should  be  sorry  to  stand  in  the  shoes 
of  the  examinee  who  should  cite  (as  Mr.  Shirley  cites)  the  case 
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of  "  Bardell  v,  Pickwick/'  from  **  I.  Dick."  And  we  must  say 
that  Mr.  Shirley's  treatment,  to  our  mind,  entirely  obscures  the 
facts  of  some  cases.  We  do  not  see,  for  instance,  what  happened 
in  Crepps  v.  Durden  (p.  232),  though  the  original  iniquity  of 
Crepps  is  contra venmg  the  Act  of  •*  Charles  II.  of  pious 
memory  "  is  set  forth.  We  had  thought,  it  may  be  remembered 
parenthetically,  that  the  memory  of  William  III.  was  especially 
connoted  by  that  epithet.  Mr.  Shirley  speaks  of  Forbes  v. 
Cochrane,  we  observe,  at  p.  104,  as  a  "  rather  excited  case."  It 
would,  perhaps,  have  been  more  strictly  accurate  to  call  it  a 
case  in  which  the  English  Bench  somewhat  strained  its  interpre- 
tation of  the  Law,  from  its  very  natural  hatred  of  the  institution 
of  slavery.  But  the  case  is  one  far  from  being  generally 
understood,  and  it  is,  probably,  an  arguable  question  whether 
the  real  facts  of  the  case  bore  out  the  judgment.  We  think, 
on  the  whole,  that  Mr.  Shirley's  book  is  one  which  should  be 
used  with  caution,  though  there  are  many  students,  in  the 
narrower  sense  to  which  the  term  is  usually  restricted,  who  may 
be  led  by  it  to  study  and  eventually  to  master  the  **  Leading 
Cases  in  Common  Law." 


A  Compendium  of  the  Law  Relating  to  Executors  and  Administrators. 
By  W.  Gregory  Walker,  B.A.,  of  Lincoln's  Inn,  Barrister-at- 
Law.     Stevens  &  Haynes.     1880. 

Mr.  Gregory  Walker,  whose  name  is  already  favourably  known 
as  the  author  of  an  able  little  manual  on  the  Law  of  Partition, 
has  now  come  forward  with  a  more  lengthy  venture.     The  fact 
that  the  subject  of  Mr.  Walker's  present   treatise  has   been 
already  so  thoroughly  and  satisfactorily  dealt  with  in  the  well- 
known  work  of  the  late  Mr.  Justice  Vaughan  Williams  might  at 
first  sight  seem  to  leave  but  little  room  for   fresh  treatment. 
But  the  very  exhaustiveness,  and  consequent  great  bulk,  of 
Williams  on  Executors  has  left  an  opening  for  a  compendium  such 
as  that  before  us,  which,  brief  yet  comprehensive,  cannot  fail  to 
assist  the  student  in  learning  the  main  features  of  this  important 
and   extensive   branch  of  the  law.     Practitioners  also,   more 
especially  solicitors,  will  find  it  a  handy  volume  to  have  by  them. 
Many  matters  are  of  course  omitted  which  must  be  sought  in 
the  larger  treatises,  but  the  author  appears  to  have  exercised 
a  sound  discretion  in  determining  what  to  omit  and  what  to 
retain.     Every  important  statement  is  corroborated  by  reference 
in  a  foot-note  to  some  decided  case,  and   in  an  appendix  are 
contained  excerpts  from   all  the  principal  Acts  of  Parliament 
bearing  on  the   Law  of  Executors  and  Administrators,  from 
the  Statute  of  Westminster  the  Second  (13  Edw.  I.)  down  to  the 
Supreme  Court  of  Judicature  Act,  1875   (3^  &  39  Vict.,  c.  78) 
s.  10. 
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I.— THE   DECLINE   OF   CIRCUIT    LIFE. 

rriHE  members  of  the  legal  profession  are  proverbially 
-■-      a  conservative   body,   so   far  as  the   traditions  and 
practices  of  the  law  are  concerned,  and  even  in  the  face 
of  changes  which  experience  may  show  to  be  desirable,  or 
public  opinion   and  convenience   dictate,   they    invariably 
**  die  hard."     Yet  even  they  must  succumb  to  the  inevitable, 
and   recent  years  have  witnessed   changes   in    the    legal 
machinery  and  practice  which,  to  old  practitioners,  must 
have  seemed  passing  strange.     Most  of  the  mysteries  of 
the  science  of  special  pleading  have  baen  relegated  to  the 
limbo  of  the  other  results  of  the  learning  of  the  schoolmen, 
and  matters  of  form  must  now  give  place  to  matters  of 
substance.      But  great   changes,   like   misfortunes,    never 
come  singly,  and  invariably  necessitate  others  to  meet  the 
altered  circumstances,  and  though  the  members  of  the  Bar 
may  loyally  and  energetically  work  to  carry  out  accom- 
plished facts,  tJbey  are  seldom  disposed  to  concede  more 
than  they  can  help  to  the  spirit  of  innovation.     They  have, 
consequently,  done  little  towards  adapting  their  social  or 
professional   organization   to    the    changes,   and   in    such 
matters  as  concern  the  Circuits  and  their  customs  they 
still  cling  tenaciously  to  old  forms  and  names,  as  if  they 
could  thereby  preserve  the  substance.    Yet  it  requires  no 
seer's  vision  to  perceive  that  the  old  spirit  of  the  Circuit 
life  has  fled ;   that  there  have  long  been,   and   still  are, 
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influences  at  work  that  are  slowly  altering  and  new  mould- 
ing the  Circuit  system,  which  influences,  in  spite  of  the 
retention  of  old  names  and  observances,  are  likely  at  no 
distant  date  to  accomplish  the  complete  efFacement  of  the 
old  Circuit  system  with  all  its  attendant  observances. 

Already  by  mere  inference,  but  none  the  less  effectually, 
a  proviso  in  section  8  of  the  Judicature  Act,  1873,  "  That 
no  person  appointed  a  Judge  of  either  of  the  said  Courts" 
(The  High  Court  of  Justice  and  the  Court  of  Appeal) 
"  shall  henceforth  be  required  to  take,  or  to  have  taken, 
the  degree  of  Serjeant-at-Law,"  has  abolished  the  ancient  . 

order  of  Serjeants,  and  their  hostelry,  aye,  and  even  their  j 

plate  and  other  instruments  of  revelry  and  hospitality,  have 
come  under  the  auctioneer's  hammer,*  and  the  proceeds, 
like  Joseph's  garments,  been  parted  among  the  brethren. 
Never  again  shall  they  "  spy  a  brother,"  or  a  colt  be 
required  to  hand  the  ring  to  one  who  has  been  initiated 
into  the  ancient  ceremony  of  "putting  on  the  nightcap" 
in  the  Common  Pleas.  Nor,  henceforward,  can  it  be  said, 
"  In  every  Hilary  and  Trinity  Term  the  Justices  of  both 
Benches,  and  the  Barons  of  the  Exchequer  do  assemble 
together  in  Serjeants'  Inn  to  choose  their  Circuits."  Even 
that  ancient  anomalj',  the  "  Palatine  Silk,"  that  amphibious 
creation  who  might  be  described  as  a  stuff  out  of  water, 
must  cease  from  troubling,  though  at  best  it  was  but  a 
doubtful  honour,  notwithstanding  the  fact  that  many 
eminent  men  have  worn  it,  and  we  remember  one  well- 
known  member  of  the  Northern  Circuit,  now  no  more, 
who,  having  obtained  it,  thought  so  little  of  its  advantages, 
that,  at  his  own  request,  he  was  solemnly  unfrocked,  coram 
populo,  and  returned  to  **  stuff." 

*  At  the  tale  of  the  furniture  and  effects  of  Serjeants'  Inn,  on  Wednesday, 
January  2i8t,  1880,  the  antique  dinner  service,  containing  144  pieces,  each 
bearing  the  arms  of  Serjeants'  Inn,  and  which  had  been  used  for  many  years 
for  the  entertainment  of  legal  dignitaries,  was  sold  for  £1  5s.,  and  the  old 
hall,  erected  in  1678,  is,  it  is  said,  to  be  converted  into  offices. 
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In  the  olden  time,  when  railways  had  not  come  into 
existence,  and  all  travelling  had  to  be  done  by  road,  on 
horseback,  or  in  rumbling  coach  or  chaise,  going  Circuit 
was  a  formidable  undertaking,  involving  much  expenditure 
of  both  time  and  money,  and  so  great  an  obstacle  was  the 
absence  of  good  roads  and  travelling  conveniences  found 
to  be,  that  though  Assizes  were  directed  to  be  held  twice 
in  every  year  in  every  county  in  the  kingdom,  an  exception 
had  to  be  made  in  favour  of  the  remote  parts,  and 
especially  of  the  four  northern  counties  of  Westmoreland, 
Cumberland,  Durham,  and  Northumberland,  where  they 
were  held  only  once  a  year,  viz.,  in  the  summer.  Indeed, 
so  important  a  feature  was  the  question  of  roads  and 
locomotion  considered  **  upon  the  northern  iter,"  that  when 
the  business  at  any  Assize  town  extended  into  the  Com- 
mission Day  of  the  next  town,  counsel  were  privileged  to 
appear  in  Court  on  that  day  without  their  robes ;  the 
reason  being  that  ordinarily  these  would  have  been  con- 
signed to  the  baggage- waggon,  or  the  clerks,  and  were 
already  en  route  for  the  next  Circuit  town.  Long  after  the 
reason  for  it  had  ceased  to  exist  this  rule  was  religiously 
observed  by  the  members  of  the  Northern  Circuit  as  one 
of  their  especial  privileges,  and  on  the  last  occasion  of  its 
observance,  not  many  years  ago,  we  recollect  how  shocked 
the  Judge  who,  in  the  days  of  his  youth,  had  been  at  the 
Equity  Bar,  looked  at  the  indignity  put  upon  him,  as  he 
supposed,  by  this  want  of  dress,  and  his  puzzled  and  not 
altogether  satisfied  look,  even  after  the  explanation  had 
been  given  and  the  privilege  claimed. 

In  the  treatise  on  The  Office  of  the  Clerk  of  Assize y  pub- 
lished in  1682,  there  is  the  following  on  the  **  manner  of 
proceeding  at  the  Assizes :" — 

**  That  justice  may  twice  every  year  be  derived  to  the 
people  in  their  several  counties,  for  their  great  ease  and 
benefit,  the  King  doth  in  every  Hilary  and  Trinity  Terni 
assign  his  Justices   and  Barons  of  his  Courts  at   West-, 
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minster,  to  take  Assizes,  Jurates,  and  Certificates,  in  every 
county  in  his  realm,  except  Middlesex,  where  his  Courts 
of  Record  do  sit,  and  where  his  Courts  for  his  County 
Palatines  be  held."  After  enumerating  the  Home,  Western, 
Oxford,  Norfolk,  and  Midland  Circuits,  the  author  proceeds, 
"  and  two  others  in  every  Trinity  Term  in  the  counties  of 
York,  Northumberland,  Cumberland,  Westmoreland,  and 
Lancaster ;  but  in  every  Hilary  Term  two  only  for  the 
counties  of  York  and  Lancaster."  "  The  Bishoprick  of 
Durham  is  omitted  out  of  the  Northern  Circuit,  for  that 
'tis  a  County  Palatine,  bat  the  King  in  every  Trinity 
Term  grants  a  warrant  to  the  Bishop  of  that  Diocese  to 
issue  out  like  Commissions  to  the  Judges  appointed  to  ride 
that  Circuit  for  that  county,  as  the  King  grants  to  his 
Judges  in  other  counties  "  (pp.  i  &  2). 

With  reference  to  Durham,  there  is  the  following  in 
Syke's  Local  Records,  Vol.  L,  p.  94,  under  date  22nd  August, 
1642 : — "  Sir  Robert  Heath,  Knt.,  held  the  last  Assize  at 
Durham,  under  the  Royal  Commission  ;  after  that,  all  legal 
process  within  the  county  was  discontinued,  and  no  Sheriff 
was  appointed  till  1646.  The  first  gaol  delivery  after  this 
interval  was  before  Mark  Shaftoe,  Esq.,  April  12,  1647, 
when  six  criminals  were  executed.  John  Wastell,  of 
Scorton,  Esq.,  delivered  the  gaol  by  Commission  in  July, 
1648,  when  nine  criminals  were  executed." 

Lord  Abinger,  in  his  autobiography,  writing  of  the  spring 
of  1792,  says  ^ — "The  next  Circuit  took  me  only  to  York 
and  Lancaster.  It  was  the  practice  then  for  one  Judge  only 
to  take  the  Spring  Circuit,  the  more  northern  counties  being 
omitted." — Memoirs  of  Lord  Abinger  [reviewed  in  the  Law 
Magazine  and  Review,  No.  CCXXV.] ,  p.  49.  The  omission 
to  hold  Assizes  in  the  four  northern  counties  in  the  spring 
continued  down  to  the  year  1819,  as  appears  from  the 
following  extract  from  Syke's  Local  Records,  under  date 
March  22,  1819  : — "  Jonathan  Raine,  Esq.,  arrived  in  the 
city  of  Durham  and  opened  his  Commission  for  holding  a 
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general  gaol  delivery  in  the  four  northern  counties.  March 
27th  he  arrived  in  Newcastle,  and  opened  his  Commission 
in  the  town  and  County  Courts.  These  were  the  first 
Spring  Assizes  held  north  of  York."  But  down  to  1830  only 
one  Judge  went  the  four  northern  counties  in  the  spring. 

In  those  days  there  was  a  certain  amount  of  romance 
and  adventure  in  Circuit  life — ^when  Thurlow  rode  the 
Western  Circuit  on  a  horse  procured  "  on  trial ;  "  Eldon 
went  the  "Northern  iter"  on  a  hired  horse,  but  was 
obliged  to  borrow  one  for  the  youth  who  rode  behind  him, 
in  charge  of  the  saddle-bags,  in  the  capacity  of  clerk ;  and 
North,  afterwards  Lord  Keeper  Guilford,  when  riding  the 
Norfolk  Circuit,  got  mellow  and  had  to  be  put  to  bed  in 
a  public-house,  while  "the  rest  of  the  company  went  on 
for  fear  of  losing  their  market"  (Campbell's  Lives  of  the 
Chancellors,  Vol.  III.,  p.  441).  Even  the  perils  of  the  road 
had  to  be  shared  by  the  gentlemen  of  the  long  robe 
in  comparatively  recent  times.  Thus  we  find  that  Mr. 
Wood  and  Mr.  Holroyd  (both  of  whom  were  afterwards 
raised  to  the  Bench),  when  crossing  Finchley  Common  on 
their  way  to  join  the  Northern  Circuit,  were  stopped  by  a 
gentleman  of  fashionable  appearance,  who  rode  up  to  the 
side  of  the  carriage  and  begged  to  know  "  what  o'clock  it 
was/'  Mr.  Wood,  with  the  greatest  politeness,  drew 
out  a  handsome  gold  repeater  and  answered  the 
question;  upon  which  the  stranger,  drawing  a  pistol, 
presented  it  to  his  breast  and  demanded  the  watch. 
Mr.  Wood  was  compelled  to  resign  it  into  his  hands,  and 
the  highwayman,  after  wishing  them  a  pleasant  journey, 
touched  his  hat  and  rode  away.  The  story  became  known 
at  York,  and  Mr.  Wood  could  not  show  his  face  in  Court 
without  some  or  other  of  the  Bar  reminding  him  of  his 
misfortune  by  the  question,  "  What's  o'clock,  Wood  ?" 
{Law  and  Lawyers^  Vol.  I.,  p.  142,  1840.) 

The  same  authority  already  cited — Syke's  Local  Records 
—writes    under  date   1278 :    "It  appears    to    have   been 
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customary  for  the  King  of  Scotland,  the  Archjbishop  of 
York,  the  Prior  of  Tynemouth,  the  Bishop  of  Durham, 
and  Gilbert  de  Umfreville*  (by  their  Bailiffs)  to  meet  the 
Justices  coming  to  Newcastle,  to  hold  pleas,  and  ask  their 
liberties  of  them,  when  they  came  from  the  parts  of  York- 
shire, at  the  head  of  Gateshead,  at  a  certain  well  there 
called  *  The  Chille  Welle,'  or  at  *  Fourstanes,'  when  they 
came  from  Cumberland."  And  in  1280 :  **  The  Justices 
itinerant  held  their  Courts  in  the  churches  of  St.  Nicholas 
and  St.  Andrew,  in  Newcastle." 

The  circuiteer  set  out  on  his  biennial  pilgrimage  in  a  post 
chaise,  if  he  was  a  man  of  means,  or  mounted  on  some 
sturdy  steed  if  otherwise,  while  some  beardless  youth, 
seated  among  the  saddle-bags  on  another  nag,  in  the 
capacity  of  clerk,  brought  up  the  rear— the  heavier  baggage 
being  consigned  to  the  Circuit  baggage- waggon.  But  in 
whatever  mode  he  journeyed,  the  etiquette  of  his  profession 
had  decreed  that  he  should  not  avail  himself  of  any  stage- 
coach or  other  public  conveyance,  as  he  might  thereby 
have  an  opportunity  afforded  him  of  meeting  an  attorney 
and  "  hugging  "  him,  i.e.,  making  himself  agreeable  to  him 
and  securing  his  briefs ;  and  that  would  be  taking  an  undue 
advantage  of  his  brethren.  Arrived  at  the  Circuit  town,  he 
could  not  enter  it  before  the  Judges,  or  at  least  not  before 
mid-day  of  the  Commission  Day,  so  that  all  might  have  a 
fair  start  in  the  race  for  briefs  ;  and,  even  when  he  had  got 
within  the  "  happy  hunting  grounds,"  he  was  not  allowed 
to  stay  at,  or  frequent  any  public  inn,  lest  the  same  tempta- 
tions to  "hugging"  and  other  undue  influences  should  be 
presented  to  him — but  he  must  go  into  lodgings,  for  which, 
of  course,  he  had  generally  to  pay  an  exorbitant  price, 
there  being  no  keener  appreciators  of  Circuit  etiquette  than 
the  landladies.     In  some  of  the  northern  towns  they  used 

[*  The  King,  it  is  true,  nevir  dies.  But  Gilbert  de  Umfreville  was  not  in  the 
same  position.  The  **  local  authority*'  seems  here  to  confound  a  solitary 
incident  with  a  custom. — Ed.] 
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to  adopt  a  sort  of  sliding  scale  of  charges — a  certain  price 
if  you  had  no  business,  an  extra  guinea  if  you  had.  If  he 
was  fortunate  enough  to  know  an  attorney  in  the  place,  or 
be  related  to  one  there,  he  could  not  stay  with  him,  or  dine 
with  him,  or  even  call  on  or  be  civil  to  him,  without  con- 
travening the  Circuit  Code ;  and  were  he  even  known  to 
utter  in  public  his  opinion  that  any  attorney  "  was  a  most 
estimable  and  highly-respectable  gentleman,"  he  was 
certain  to  have  to  pay  a  fine  to  the  Circuit  mess.  Even 
the  very  Judges  were,  so  to  speak,  strangers  in  the  land,  an 
old  Statute  of  the  8  Richard  II.  making  it  unlawful  for  any 
one  to  ride  Circuit  in  a  county  of  which  he  was  a  native,  or 
in  which  he  inhabited,  without  a  writ  of  non  obstante. 

With  a  body  representing  the  Bar  of  England — for  in 
those  days  even  Chancery  barristers  went  Circuit — and 
some  Circuits  reckoned  nearly  300  members — and  thus 
fenced  round  with  rules,  the  institution  of  the  mess  became 
a  prime  necessity.  Those  were  the  days  when  in  the  words 
of  a  song,  written  and  sung  by  a  distinguished  member  of 
the  northern  Circuit,  as  it  originally  existed,  many  of  the 
juniors  might  have  sung — 

**  All  round  the  Circuit  I  goes  without  a  guinea, 
All  round  the  Circuit  for  two  months  and  a  day ; 
And  if  anybody  axes  me  the  reason  why  I  goes  it, 
It's  because  I  don't  know  how  to  earn  it  in  any  other  way." 

So  numerous  a  body—  often  for  a  fortnight  in  one  town — 
could  not  be  held  together  without  rules  for  its  guidance 
and  control,  and  the  appointment  of  officers  whose  duty 
it  should  be  to  execute  them.  These  were  as  necessary 
for  the  Guild  in  its  perambulations  as  when  located  in  its 
Inns  of  Court  ;  and  the  Grand  Court  with  its  Attorney 
and  Solicitor-General,  its  Crier,  its  messengers,  its  Master 
of  the  Revels,  and  Poet  Laureate,  and  even  its  Bishop, 
had  its  distinct  sphere  of  usefulness  as  well  as  its  comic 
side.  The  High  Jinks  themselves  tended  to  repress  irregu- 
larities and  malpractices,  while  adding  to  the  hilarity  and 
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amusement  of  the  members.  The  more  serious  business 
was  of  course  transacted  before  dinner ;  but  even  in  the 
after-dinner  "  quips  and  cranks  "  and  uproarious  mirth  and 
chafF,  a  salutary  hint  could  often  be  conveyed,  and  a 
warning  given  to  one  who  was  hovering  on  the  brink  of 
malpractice,  and  be  the  means  of  averting  future  un- 
pleasantness and  Severe  measures.  These  were  besides 
but  the  reflection  of  the  Revels  of  the  Inns  of  Court,  where, 
as  in  the  Middle  Temple  Hall,  the  Master  of  the  Revels 
after  dinner  sang  a  "  carroll  or  song,  and  commanded 
other  gentlemen  there  then  present  to  sing  with  him  and  the 
company ;"  or  when,  as  in  Gray's  Inn,  after  dinner  "  a 
large  ring  was  formed  round  the  fire-place,  when  the 
"  Master  of  the  Revels  taking  the  Lord  Chancellor  by  the 
right  hand,  he  with  his  left  took  Mr.  Justice  Page,  who, 
joined  to  the  other  Serjeants  and  Benchers,  danced  about  the 
coal-fire  according  to  the  ceremony  three  times,  while  the 
ancient  song,  accompanied  with  music,  was  sung  by  one 
Toby  Aston,  dressed  as  a  barrister,"  in  1773. 

In  those  days  when  men  were  accustomed  to  sit  far  into 
the  night,  it  was  but  natural  that  the  mighty  intellects  and 
reverend  seniors,  after  the  labours  of  the  day,  should  unbend 
a  little  under  the  influence  of  old  port,  and  seek  relaxation 
in  the  flow  of  soul  and  interchange  of  chaff,  as  well  as 
reason. 

One  ceases  to  wonder  that  an  occupant  of  the  Woolsack, 
when  a  member  of  the  Oxford  Circuit,  should  have  occupied 
the  office  of  Cryer,  holding  a  fire-shovel  in  his  hand  as 
the  emblem  of  his  office ;  that  Lord  Eldon,  while  he  was 
Attorney-General  of  the  Northern  Circuit  mess,  indicted 
Sir  Thomas  Davenport  at  the  Grand  Court  at  York,  for 
murdering  a  boy  **  with  a  certain  blunt  instrument  of  no 
value,  called  a  long  speech ;"  or  that  Serjeant  Prime  was 
fined  by  the  Grand  Court  of  his  Circuit  for  setting  a  boy 
to  sleep  by  his  eloquence.  There  even  seems  no  incon- 
gruity in  the  practical  jokes  of  those  days  that  have  since 
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become  historical ;  the  hoax  upon  **  Jack  Lee "  at  York, 
with  the  dummy  brief,  Rex  v.  Inhabitants  of  Hum  Town^ 
drawn  up  by  Wedderburn  and  Davenport ;  or  that  practised 
on  Boswell  at  Lancaster,  when  he  moved  for  a  writ  of 
Quare  adhaesit  pavimento ;  or  that  a  late  Chief  Baron  had 
been  crowned  with  a  punch-bowl  at  York,  **  in  the  days 
when  he  went  circuiting ;"  and  that  such  men  as  Alderson, 
Tindal,  Serjeant  Cross,  and  others  joined  in  a  quadrille 
to  the  tune  of  "  Fol  de  rol  rol,"  "  but  Alderson  setting  off 
wrong,  put  the  rest  out,  and  the  whole  was  soon  a  scene  of 
confusion." 

Much  has  been  written  and  said  as  to  the  value,  for 
purposes  of  discipline,  of  the  Circuit  Grand  Court  "  held 
foribus  clausis  among  the  barristers  themselves,  in  which 
toasts  were  given,  speeches  were  made,  and  verses  were 
recited,  not  altogether  fit  for  the  vulgar  ear  " — (Campbell's 
Lives  of  Chief  Justices),  where  the  privilege  of  unrestrained 
freedom  of  speech  which  prevailed  was  reduced  to  the 
following  rule  by  an  Attorney-General  of  the  Northern 
Circuit  (Lycester  Adolpl\us) :  **  Never  sacrifice  your  firiend 
to  your  joke,  but  remember  that  man  is  not  your  friend 
who  would  stand  in  the  way  of  your  joke."  There  seems 
to  be  a  general  consensus  of  opinion  as  to  the  tendency  of 
the  amusements  of  the  Circuit  table  to  promote  friendship 
and  to  bring  the  leaders  of  the  profession  in  contact  with 
the  juniors,  and  thus  produce  a  feeling  of  harmony  and 
good  will  amongst  the  Bar,  which  was  productive  of  the 
best  effects.  The  terms  of  intimacy  in  which  the  counsel 
who  went  the  Circuit  lived,  are  pointed  to  as  one  of  the 
chief  characteristics  of  those  days;  and  the  free  inter- 
change of  opinions  between  seniors  and  juniors  as  giving  rise 
to  sentiments  of  kindness  and  respect,  and,  indeed,  the 
strictness  with  which  the  etiquette  of  the  Bar  is  maintained 
in  England  is  alleged  to  be  owing,  in  a  great  measure,  to 
the  institution  of  the  Circuit  Court  for  the  trial  of  all 
breaches  of  professional  etiquette. 
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The  methods  of  procedure  of  such  a  tribunal  were 
doubtless  admirably  adapted  to  secui'e  the  objects  in  view; 
it  could  pass  "  from  grave  to  gay,  from  tender  to  severe," 
and  could  fine  the  venial  offender  half  in  jest,  while  the 
graver  breaches  of  etiquette  could  be  visited  with  all  the 
severity  they  deserved — even  to  the  extent  of  expulsion 
from  the  mess.  Thus,  in  Lord  Eldon's  time,  we  find  in 
the  Northern  Circuit  fines  for  the  following  offences  :— 
"  Lancaster,  Grand  Night,  29th  March,  1783-  Jno.  Scott, 
Esq.,  for  having  come  into  Lancaster  the  day  before  the 
Commission  Day,  and  having  taken  up  his  abode  that 
evening  at  the  King's  Arms  in  Lancaster,  fined  one  gallon." 
"  Carlisle,  Grand  Night,  14th  August,  1784.  Mr.  J.  Scott 
convicted  of  travelling  between  Durham  and  Newcastle  in 
company  with  Mr.  Clayton,  an  attorney,  fined  one  gallon." 
**  Lancaster,  Grand  Night,  August,  1784.  The  following 
gentlemen  were  fined  a  bottle  each  for  making  a  party  to 
dine  from  the  rest  of  the  Circuit,  at  a  different  house  than 
the  Circuit  house,  in  violation  of  the  rules  of  the  Circuit." 
**  Lancaster,  Spring  Assizes,  1783.  Mr.  S.  Heywood  was 
congratulated  on  coming  in  his  new  carriage,  and  Mr.  J. 
Scott  congratulated  for  the  like."  On  the  other  hand  there 
have  been  instances,  in  very  recent  times,  of  appropriate 
action  being  taken  in  the  case  of  graver  offences,  in  which 
the  offenders  have,  with  all  due  formality,  been  either 
admonished  or  expelled  from  the  body  altogether,  though 
happily  such  instances  are  rare. 

The  palmy  days  of  Circuit  life,  however — when  the  Grand 
Court  flourished  and  revelry  ran  high — were  in  the  times 
when  locomotion  was  difficult,  when  Turnpike  Trusts  were 
not,  and  roads  were  bad  :  and  people  and  their  business 
could  afford,  or  were  obliged,  to  wait.  Then  the  advent  of 
the  legal  army  was  an  event  in  the  dreamy  life  of  an  Assize 
town ;  Assize  balls  and  other  festivities  abounded,  and  a 
Circuit  **  Bespeak"  was  an  honour  sought  after  by  the  lessee 
of  the  local  theatre  at  every  Assize  town.     We  can  still 
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remember  threading  our  way,  with  a  late  Baron  of  the 
Exchequer  (then  a  gay  circuiteer),  to  the  Theatre  Royal, 
Durham,  and  listening  to  a  noble  army  of  two  announcing 
to  the  villain  of  the  play  that  resistance  was  useless,  as  they 
had  surrounded  the  house.  The  glories  of  the  festivities  on 
an  Assise  Sunday  at  the  residence  of  John  Jones,  of  Ystrad, 
in  his  time  a  leader  of  the  old  Carmarthen  Circuit,  and  the 
dinners  of  "  Lawyer  Fawcett "  to  the  n[iembers  of  the 
Northern  Bar,  in  Lord  Eldon's  time,  when  there  were 
such  struggles  between  the  claims  of  "  consultation  "  and 
the  host's  old  port,  are  enshrined  in  history ;  while  the 
hospitality  extended  to  the  Northern  Circuit  by  the  lord  of 
Lowther  Castle,  was  continued  down  to  a  very  recent  period 
(curiously  enough,  this  having  originated  at  a  time  when 
there  was  only  one  Assize  in  the  year  in  those  parts,  it  was 
given  only  during  the  summer  Assizes). 

But  times  have  changed  since  then.  As  the  Arab  Sheik 
said  to  the  author  of"  Eothen,"  "  Puff!  puff!  there  is  nothing 
like  steam: "  it  has  displaced  the  stage-coach,  the  chaise,  and 
even  the  roadster.  The  baggage-waggon  lingered  longest, 
but  even  it  had  to  succumb  a  quarter  of  a  century  ago 
on  most  Circuits,  though  it  still  exists  on  the  Western,  and 
might,  until  recently,  have  been  seen  at  the  accustomed 
times  in  the  Temple  ready  for  the  reception  of  the  baggage 
of  the  Circuit ;  but  so  little  were  its  uses  dreamed  of,  that 
it  has,  ere  now,  been  mistaken  for  a  prison  van.  Now  the 
leader  or  the  junior,  who,  by  the  aid  of  the  midnight  mail 
and  the  Pulman  car,  can  be  in  London  to-day  and  in  the 
remotest  part  of  the  country  to-morrow,  is  no  longer 
placed  under  circumstances  favourable  to  the  cultivation 
of  the  old  Circuit  life  and  its  attendant  associations.  The 
clannish  or  tribal  spirit  has  vanished,  and  that  cosmo- 
politan idea — the  outcome  of  the  steam-engine  and  other 
facilities  for  intercommunication — which  would  obliterate 
nationalities,  has  left  its  impress  indelibly  marked  on  this 
as  on  other  institutions. 
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The  circuiteer,  if  a  silk  or  leading  junior — "heavy 
juniors"  they  call  themselves— is  no  longer  thrown  into 
the  society  of  his  fellows  for  two  months  at  a  stretch ;  he 
doesn't  pass  a  great  part  of  every  year  in  their  company, 
in  social  intercourse  with  them,  at  the  mess  tahle  or 
elsewhere ;  but  he  comes  down  to  his  circuit  more  like 
one  in  possession  of  a  special  retainer,  who,  the  moment  his 
work  is  done,  is  whisked  back  to  London.  If  ever  lie  does 
deign  to  honour  the  mess  with  his  presence  it  is  more  after 
the  manner  of  a  patron,  than  of  the  boon  companioa  of  old. 

Comparatively  few  men  now  go  all  round  a  Circuit,  the 
majority  restricting  themselves  to  those  towns  where  they 
are  known ;  others  only  go  at  certain  times  of  the  year  ; 
while  some  even  require  special  fees  to  go  to  certain  towns 
on  their  own  Circuit,  and  will  only  take  special  jury  causes 
at  others. 

Even  the  "  Cock  of  the  Circuit,"  who  sticks  to  it  and 
goes  all  round,  spends  most  of  his  time  in  the  society  of 
his  papers,  or,  if  in  one  of  the  more  populous  towns  that 
can    boast   a   club,    he    may  disport    himself  there,  and 
give  entertainments  to  his  friends  and  admirers,  and  thus 
become,  instead  of  a  supporter,  a  formidable  rival  of  the 
Circuit  mess.     For  that  loyalty  to  the  Circuit  mess,  which 
used  to  be  one  of  its  chief  characteristics,  and  a  breach  of 
which  was  invariably  the  subject  of  fine  in  the  old  days— 
and  we  have  even  known  instances  of  the  messengers  bringing 
a  deserter  into  Grand  Court  at  York,  from  the  Judges*  table 
— has  been  completely  set  at  naught,  and  its  rules  have 
become  very     much    like  a  royal  prerogative,   viz.,  that 
law  in  the  case  of  a  junior  which  is  no  law  at  all  in  the  case 
of  a  senior,  and  we  no  longer  find  the  leaders  regularly 
dining  at  the  mess  and  entering  into  its  social  enjoyments 
as  of  old,  under  the  last  generation  of  leaders,  such  as 
Stephen  Temple,  James,   Bliss,  Quain,  &c.     Under  such 
circumstances  it  need  scarcely  be  matter  of  surprise  that 
the  mess  languishes,  that  the  attendance  is  but  spasmodic 
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(ranging  from  50  or  60  down  to  3),  and  that,  whereas  not 
so  many  years  ago  it  was  no  uncommon  thing  to  see  from 
80  to  90  at  Grand  Court  at  York,  and  130  to  140  at  Liver- 
pool, from  60  to  70  would  now  be  a  large  muster,  and  of 
these  three-fourths  would  be  "provincials;"  so  that  now  we 
have  not  a  homogeneous  body  but  different  elements  to  deal 
with  at  each  place,  and  without  a  sufficiently  numerous  body 
going  all  round  to  make  it  anyone's  interest  to  keep  up  the 
ancient  traditions.  In  old  times  when,  as  Lord  Campbell 
has  stated,  there  were  not  more  than  three  or  four  Queen's 
Council  on  any  Circuit,  it  was  a  matter  of  just  pride  to  be 
like  Sergeant  Cockell,  "The  Almighty  of  the  North,"  or, 
**  The  Cock  of  the  Circuit,"  in  the  days  of  Law  and 
Scarlett,  when  men  were  conscious  of  a  power  and  dignity 
that  required  no  bolstering-up.  But  now,  when  Q.C.'s  are 
thick  as  the  "leaves  in  Vallambrosa,"  and  everyone  considers 
himself  a  "  Cock,"  the  distinction  has,  as  an  eminent  legal 
luminary  (Lord  Chelmsford)  observed,  become  "  all  stuff," 
and  must  be  hedged  round  with  a  due  amount  of  reserve — 
the  traditionary  glories  and  observances  of.  Circuit  being 
left  to  the  care  of  the  junior  members,  to  whom  they  are 
but  traditions.  Thus  the  men  who  owe  their  rank  and 
position  to  their  being  members  of  the  Circuit,  are — 
perhaps  unconsciously — working  out  the  disintegration 
of  the  Institution  which  has  raised  them,  and  are  kicking 
the  ladder  from  under  their  feet.  For  it  is  tolerably  certain 
that  many  of  those  who  have  obtained  rank  in  the  profession, 
owe  it  entirely  to  the  fact  of  their  being  members  of  the 
Circuit  and  to  their  "sticking  to  it,"  and  thus  obtaining 
practice  and  reputation  among  a  comparatively  small  and 
local  body,  when,  otherwise,  they  might,  like  Viola,  have 

**  Pined  in  thought ; 
And,  with  a  green  and  yellow  melancholy, 
*  *  *  sat,  like  Patience  on  a  monument, 
Smiling  at  grief," 

in  the  great  world  of  London. 
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The  administration  of  justice  throughout  the  kingdom 
had,  up  to  the  time  of  the  institution  of  Justices  of  Assize, 
been  entirely  of  a  local  character,*  and  the  ancient  County 
Court  was  the  principal  tribunal  for  the  administration  of 
the  civil  business  of  the  kingdom.,  as  **  the  toum  and  the 
leet  derived  out  of  it,  were  anciently  the  principal  Courts 
of  criminal  jurisdiction."  "  The  administration  of  the 
common  justice  of  the  kingdom,"  says  Hale,  **  seems  to 
have  been  wholly  dispensed  in  the  County  Courts,  the 
Hundred  Courts,  and  the  Courts  Baron.  This  doubtless 
bred  great  inconvenience,  uncertainty,  and  variety  in  the 
laws.**  ....  And  "notwithstanding  some  striking 
advantages,  was  certainly  pregnant  with  great  evils" 
(History  of  the  Common  Law,  c  7).  The  tendency  of  Assizes, 
at  least  from  the  time  of  Edward  I.,  when  the  Justices  of 
Assize  and  Nisi  Prius  were  also  constituted  Justices  of  gaol 
delivery,  was  to  diminish  the  importance  of  the  local 
Courts,  and  to  draw  away  the  business  from  them.  For 
political,  as  well  as  legal  reasons^  the  local  jurisdictions 
were  discouraged  and  languished :  the  Statute,  6  Ric.  H., 
Stat.  I,  c.  5,  directed  the  Justices  of  Assize  and  Gaol 
Delivery  to  hold  their  session  in  the  principal  and  chief 
towns  of  every  county  where  the  Shire-Courts  were  held ; 
and  the  local  Courts  were  thus  overshadowed  by  the 
grandeur  and  power  of  the  more  extended  jurisdiction. 
And  thus  all  these  local  Courts,  in  which  "justice  was 
administered  near  the  houses  of  suitors  with  dispatch, 
and  without  much  expense  "  {Reeve's  Historyy  p.  17), 
were  gradually  superseded  by  the  Circuits  of  the  King's 
Judges. 

*  Lyttleton,  in  his  History  of  Henry  II.,  writing  of  the  institution  of 
Justices  of  Assize,  after  quoting  from  Hale,  that  business  in  the  County 
Court  was  carried  by  "  parties  and  factions,"  adds: — **  There  was  another 
reason  for  it  (the  institution  of  Assizes),  of  a  political  nature,  namely,  to 
obviate  the  mischiefs  arising  to  the  Crown,  and  to  the  whole  commonwealth, 
from  the  hereditary  jurisdictions  introduced  into  England  by  the  Feudal 
•ystem  then  established  under  the  first  Norman  Kings.*'    Vol.  3,  p.  ao8. 
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In  those  days  there  were  no  local  Bars — the  long  intervals 
between  the  visits  of  the  itinerant  Justices,  and  the  lan- 
guishing state  of  business  in  the  local  Courts  afforded  no 
occupation  for  such.    The  **  Provincial"  had  always  existed, 
but  still  he  was  vara  avis,  and  was  more  of  the  country 
gentleman   desirous   of   enhancing    his   local   importance, 
instead  of  pining  in  the  obscurity  of  the  metropolis,  on  the 
principle  that  it  is  '*  better  to  rule  in  Hell,  than  serve  in 
Heaven,"     Still  the  real  working  **  Provincial  '* — the  man 
desirous  of  living  by  his  profession — was  not   unknown ; 
Chief  Justice  Wilmot,  though   doing  a  good  business  on 
the    Midland    Circuit  and  in    London,  in   1754,   sold   his 
chambers  in   London,   and    retired  to   Derby,   where    he 
settled  with  his    family,   to   practise    as  a  "  Provincial," 
whence  a  year  afterwards  he  emerged  a  Puisne  Judge  of 
the   King's   Bench.      In   1777,   Eldon,   when   still   on   the 
** rope-walk"  on  the  Northern  Circuit,  seriously  resolved 
upon  settling  as  a  "Provincial"  in  "  canny "  Newcastle, 
and  actually  hired  a  house  there  for  that  purpose,  though 
ultimately  dissuaded  from  it.     But  still,  the  local  Bar,  in 
its  modem  sense  and  dimensions,  was  a  thing  unknown, 
and  even  up  to  within  the  last  twenty  years,  their  numbers, 
even  in  the  most  populous  districts,  might  have  been  counted 
**  on  one's  fingers."     But  the  improved  facilities  for  inter- 
communication have  wrought   many  changes — everything 
has  moved  more  rapidly.     The  old  cumbrous  machinery  of 
the  Countv  Court  however  remained  unchanged,  and  the 
Courts  of  Request,  and  other  local  Courts  instituted  to 
remedy  its   defects   (in   1844  there   were   120   such   local 
Courts  created  by  Act  of  Parliament  in  England),  were  the 
subject  of  frequent  complaint,  because  "of  the  great  variety 
and  irregfularity  in   their   administration,  the   proceedings 
being  conducted  by  Commissioners  who  had  no  knowledge 
of  the  law,   and   whose   attendance    was    not   constant " 
(Pari.  Debates f  1839).     And  the  Assizes  only  came  at  long 
intervals.     These  defects  and  delays  were  complained  of. 
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and  it  was  not  unnaturally  said  that  "  It  could  not  be 
denied,  that  the  rendering  justice  more  speedy,  and  the 
lessening  of  the  length  of  time  during  which  oflfenders  were 
imprisoned  before  trial,  were  subjects  which  were  of  the 
greatest  importance  to  the  people  at  large."  This  idea  of 
bringing  justice  to  the  suitor's  door  has  been  wrought  out  on 
the  lines  of  the  old  local  Courts,  starting  from  the  County 
Courts  Act  of  1845,  for  instituting  County  Courts  in  certain 
localities  in  which  the  establishment  of  such  tribunals 
appeared  to  be  required. 

Under  the  system  thus  inaugurated,  the  tide  of  business 
began  to  turn,  and  to  flow  back  to  its  old  love,  the  local 
Court,  till,  according  to  a  return  presented  to  the  House  of 
Commons  in  1878,  there  were  tried,  in  the  County  Courts  of 
the  country,  during  the  year  ending  December,  1877,  10,232 
actions  above  ^20,  made  up  of  9,224  actions  above  £20, 
318  Equity  actions,  115  Admiralty  actions,  575  actions  sent 
from  the  High  Court  of  Justice.*  This  of  itself  shows 
the  extent  to  which  the  local  Courts  have  relieved  the 
superior  Courts ;  and  this  is  more  clearly  brought  out  by 
a  consideration  of  the  following  figures,  taken  from  a 
memorial  from  a  Committee  of  the  Northern  Circuit 
presented  to  the  Judicature  Commissioners,  and  published 
in  the  2nd  Appendix  to  their  5th  Report.  From  this  it 
appears  that  although  in  the  towns  of  the  four  northern 

•  Of  all  the  Courts  of  local  civil  jurisdiction,  the  modern  County  Court 
undoubtedly  bears  the  palm ;  for  though  a  few  of  the  other  local  Borough, 
Hundred,  and  Manorial  [Courts  seem  to  flourish,  such  as  the  Lord  Mayor^s 
Court  in  London,  the  Liverpool  Court  of  Passage,  the  Hundred  of  Salford 
Court  of  Record,  and  a  few  others,  the  majority  of  them  show  a  decided 
falling  off  in  business.  Indeed,  in  seven  of  these  local  Courts,  viz.,  Alstooi 
Clithero,  Colchester,  Ipswich,  Lancaster,  Nottingham,  and  Portsmouth,  there 
were  no  proceedings  at  all  during  the  year  1877,  and  in  five  of  those 
named,  Alston,  Clitheroe,  Lancaster,  Nottingham,  and  Portsmouth,  there 
have  been  no  proceedings  taken  for  more  than  ten  years  past  (jfudicial 
Statistics,  1878).  ^The  chief  consideration  determining  whether  or  not  an 
action  shall  be  brought  in  these  local  Courts  instead  of  the  County  Court, 
seems  to  be  the  question  of  costs. 
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counties  the  amount  of  business  has  varied  but  little 
between  the  years  1865  and  1872,  both  inclusive,  in  such 
towns  as  Liverpool  and  Manchester,  it  has  diminished 
within  the  same  period  at  the  Assizes,  though  the  popula- 
tion of  all  those  places  has  been  increasing. 


Number  of  Causes 

Entered. 

1865 

1866 

1867 

1868 

278 
143 

1869 

1870 

187 1 

r 
1872 

Liverpool   

Manchester 

315 
195 

319 
155 

304 
174 

240 
142 

309 
149 

234 
146 

290 

173 

1872. 
57 

8 

21 
130 


Crime  on  the  other  hand  seems  to  have  been  more  evenly 

distributed  over  the  same  period,  the  number  of  prisoners 

tried  at  the  Assizes  at  the  two  extremes  of  the  same  period 

being  as  follows : — 

1865. 

Newcastle  54 

Carlisle  ...         ...  30 

Appleby  10 

Lancaster  ...         ...  37 

Manchester  ...         ...  209 

Liverpool  ...         ...  195 

On  the  Northern  Circuit  in  the  spring  of  1792,  **  there 
were  86  causes  to  be  tried  at  York,  one  of  which  was  a 
boundary  cause  that  lasted  sixteen  hours,  36  at  Lancaster, 
and  40  to  50  prisoners  at  each  place ;  but  Mr.  Justice 
BuUer  concluded  the  whole  Circuit  in  three  weeks*' 
(Lord  A  dinger's  Autobiography,  p.  49).  In  those  days  the 
Northern  Circuit  in  the  spring  included  only  Lancashire 
and  Yorkshire. 

With  this  increase  of  local  business  the  rare  "  provincial  " 
has  blossomed  into  a  numerous  and  formidable  body,  and 
places  like  Liverpool  and  Manchester,  that  twenty  years 
ago  possessed  their  half  dozen  "  locals,"  now  reckon  their 
local  Bars  of  over  60  at  each  of  those  places,  while  every 
considerable  town — Birmingham,  Bristol,  Plymouth,  Leeds, 

23 
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Newcastle,  Hull,  &c. — can  boast  its  local  Bar.  Localising 
from  being  the  exception  is  becoming  the  rule,  and  a  con- 
siderable number  of  our  most  prominent  leaders  have 
graduated  as  "  locals  " — including  the  late  official  head  of 
the  English  Bar  (Sir  John  Holker),  while  at  least  one 
eminent  Queen's  Counsel  deems  it  to  his  interest  to 
remain  a  "  provincial." 

Comparatively  few  of  the  members  of  any  Circuit,  under 
the  rank  of  Queen's  Counsel,  now  make  the  journey  from 
London  as  their  head-quarters,   and    the    tendency  of  a 
Circuit  in  these  days  is  to  become  an  aggregation  of  local 
elements,  having  diflferent  interests,  different  views  and  ties, 
whose  contact  with  each  other  rather  resembles  the  jarring 
of  opposing  forces,  than  the  harmonious  working  of  one 
compact  body.      There  is  not  the  same  feeling  of  brother- 
hood pervading  it,  and  the  meeting  of  the  diflferent  Bars  is 
but  as  that  of  strange  tribes  or  clans  encountering  each 
other,  each  with  its   peculiar  grievances,  prejudices,  and 
jealousies.    For  them  the  mess  is  no  longer  a  necessity,  but, 
at  most,  a  luxury,  and  while  it  is  a  convenience  to  a  few, 
the  many  seem  to  view  it  and  its   attendant  subscriptions 
merely  as  an  objectionable  tax.     Those  on  whom  devolves 
the  duty  of  maintaining  its  character  either  will  not,  or  do 
not,  take  any  trouble  about  it ;   and  thus  when  the  chief 
characteristic  of  the  after-dinner  oratory  is  its  broadness, 
and  its  most  mirth-provoking  qualities  are  referable  to  the 
same  source,  the  fortunes  of  such  an  institution  must  be 
on  the  wane,  and  the  indiflTerence  of  the  leaders  is  apt  to 
pervade  the  whole  body.     With  the  rise  of  local  Bars  many 
of  the  old  rules  of  etiquette  have  of  course  been  scattered 
to  the  winds.     With  men  living  on  the  spot  it  would  now 
be  absurd  to  say  that  a  barrister  could  not  enter  an  Assize 
town  before  Commission  Day ;  the  old  rule  about  lodgings 
has  been  long  abrogated  —  though,  in  theory ^  a  barrister 
on  Circuit  is  still  supposed  to  take  private  rooms  at  hotels  ; 
and  a  man  now  makes  his  way  to    an    Assize   town  as 
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best  he  pleases.  In  fact  it  is  difficult  to  say  what  there  is 
remaining  on  which  a  Circuit  Court  could  adjudicate  with 
effect ;  and  though  it  might  crush  a  weak  or  an  unknown 
man,  it  is  doubtful  whether  it  could  do  much  in  the  case  of 
a  powerful  one,  without  the  aid  of  the  regular  and 
recognized  authorities,  viz.,  the  Inns  of  Court. 

Everything  seems  to  indicate,  that  the  old  forms  of  Circuit 
life — like  the  Circuits  themselves — are  no  longer  adapted  to 
the  spirit  of  the  age  and  are  doomed  to  change,  or  to 
vanish  altogether.  There  is  no  magic  in  a  name ;  it  will 
prove  no  "  open  sesame  '*  to  reveal  the  glories  of  the  past, 
or  to  infuse  life  into  the  dry  bones  of  a  moribund  institution. 
Its  frame-work — its  names  and  its  forms — remain,  like  the 
ivy-mantled  towers  of  the  Feudal  Castle,  to  remind  us  of  its 
former  glory ;  but  still,  however  interesting,  it  is  only  a 
rain,  and,  as  the  author  of  "  Coningsby  "  has  written, 
**  The  age  of  ruins  is  past.'*  Indeed,  the  proceedings  of  the 
Circuit  Grand  Court  in  the  present  day  are  very  much  like 
the  revival  on  2nd  February,  1880,  of  the  old  Temple 
Feasts,  by  giving  a  reading  of  the  **  Twelfth  Night," 
originally  performed  in  the  Middle  Temple  Hall  in  1601-2, 
and  to  which  Raleigh  and  Overbury  may  have  been  listeners. 
The  old  Hall  and  its  oaken  roof  are  still  there ;  but  after 
the  lapse  of  nearly  280  years,  however  grand  and  artistic  the 
** revival"  may  be,  it  is  difficult  to  recall  the  spirit  of  the 
past,  and  your  most  brilliant  efforts  appeal  to  it  in  vain  ; 
the  players'  voices  are  still  and  the  echoes  of  their  applaud- 
ing audiences  have  long  ceased  to. linger  round  the  spot. 

The  Grand  Court  is  so  intimately  associated  with  the 
mess  that  whatever  affects  the  one  must  react  on  the  other ; 
and  when  men  take  so  little  interest  in  the  mess  that  a  full 
attendance  on  Grand  Night  is  only  secured  by  the  sanction 
of  a  fine,  and  on  ordinary  occasions  extra  attractions  in  the 
shape  of  dainties  fail  to  induce  a  full  attendance,  while 
caterers  require  guarantees  of  numbers,  and  even  then  are 
fain  to  be  rid  of  their  contracts,  the  interest  taken  in  such 
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an  institution  is  evidently  not  great.  There  is  even  a  fear 
that  the  members  may  come  in  time  to  take  as  little  interest 
in  the  decrees  of  the  Grand  Court,  and  to  view  its  decisions 
as  those  of  a  clique  rather  than  of  the  whole  body. 

The  continuity  of  thought  and  tradition  has  been  broken 
— the  times  and  the  men  have  changed,  and  with  them  the 
habits  of  society.  The  levelling  influences  of  travel  and 
intercourse  have  produced  their  effect,  and  the  Bar  is  now 
entered  upon  more  as  a  commercial  speculation  and  as  a 
means  of  living  than  from  any  exalted  notion  as  to  its 
position.  Its  rules  and  observances  have  come  to  be 
regarded  chiefly  from  the  utilitarian  point  of  view — ^from 
their  fitness  to  secure  the  end,  and  men  are  apt  to  ask 
themselves  what  all  these  mean.  In  the  effort  to  sustain 
that  which  is  obsolete  and  not  in  keeping  with  the  feelings 
of  the  times,  men  seem  painfully  conscious  of  the  undignified 
rdle  they  are  pla)dng,  and  the  result  is  dulness  that  may  be 
felt  and  a  sense  of  relief  when  the  farce  is  over. 

And  yet,  whatever  may  be  the  fate  of  the  Circuit  mess, 
something  is  evidently  wanted  to  perform  similar  functions 
to  those  of  the  Grand  Court.  Mere  irregularity  does  not 
make  a  man  a  criminal,  and  mere  laxity  of  practice  will  not 
subject  a  barrister  to  disbarment.  Some  means,  therefore, 
are  wanted  of  checking  mere  irregularities  as  distinguished 
from  crimes  or  acts  that  merit  punishment — of  admonishing 
and  touching  lightly  those  things  whose  consequences  might 
be  too  serious  to  be  overlooked,  but  be  too  venial  or  too 
doubtful  to  warrant  severe  measures. 

This  duty  was  fitly  entrusted  to  the  Grand  Court,  which, 
in  dealing  with  its  members,  could  either  act  directly  by 
tendering  advice  or  warning ;  or  negatively  by  declining  to 
associate  with  a  delinquent,  or  expelling  him  from  the  body. 
But  in  cases  of  graver  import  they  could  only  represent 
them  to  the  Inns  of  Court,  and  leave  those  bodies  to  deal 
with  them  as  they  deserved.  If  the  Circuit  and  its  organiza- 
tion must  change,  as  seems  likely,  before  the  growth  of  the 


THE   DECLINE   OF    CIRCUIT   LIFE.  355 

local  Bars,  the  members  of  the  Bar  must,  if  their  position  and 
interests  are  to  be  maintained,  adopt  some  means  of  supply- 
ing the  place  of  the  Grand  Court,  and  for  this  purpose 
there  seems  nothing  better  fitted  than  the  Council  of 
Discipline  of  the  French  Bar,  or  the  Dean  and  Council  of 
the  Faculty  of  Advocates  in  Scotland,  which  have  been 
found  to  work  well  in  practice. 

The  methods  hitherto  suggested  for  adapting  the 
machinery  of  the  ancient  Assize  to  modern  requirements 
cannot  be  said  to  have  been  successful ;  and  neither  the 
grouping  of  several  counties  into  one  for  Assize  purposes, 
nor  the  more  frequent  visitations  of  Her  Majesty's  Justices 
to  the  provinces,  have,  when  put  into  practice,  given 
unqualified  satisfaction  to  the  community. 

The  Judicature  Commissioners  in  their  ist  Report,  after 
recommending  the  abolition  of  the  Home  Circuit,  thinking 
that  "  the  criminal  business  for  the  counties  composing  the 
Home  Circuit,  which,  if  that  Circuit  were  continued,  would 
be  disposed  of  at  the  Assizes,  might,  with  advantage, 
be  transferred  to  the  Central  Criminal  Court."  "  We 
therefore  propose  that  the  counties  composing  the  Home 
Circuit,  should,  with  Middlesex,  constitute  for  all  the 
purposes  of  trial,  both  in  civil  and  criminal  cases,  one  venue 
or  county."  They  then  proceed  to  indicate  the  "  direction 
of  the  changes  on  this  subject  "  which  they  propose. 
"  The  necessity  for  holding  Assizes  in  every  county,  without 
regard  to  the  extent  of  the  business  to  be  transacted  in 
each  county,  leads,  in  our  judgment,  to  a  great  waste  of 
judicial  strength,  and  a  great  loss  of  time  in  going  firom  one 
Circuit  town  to  another,  and  causes  much  unnecessary  cost 
and  inconvenience  to  those  whose  attendance  is  necessary 
or  customary  at  the  Assizes. 

**  The  distribution  of  a  small  amount  of  business  among 
a  large  number  of  Circuit  towns  is  the  cause  of  serious  evil 
to  the  suitors.  From  the  impossibility  of  ascertaining 
beforehand  with  the  accuracy  the  business  likely  to  arise, 
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the  time  allotted  to  some  towns  often  proves  insufficient 
and  complaints  arise  that  the  trial  of  causes  is  hurried,  or 
that  the  parties  are  driven  to  dispose  of  their  cases  by 
reference,  or  otherwise,  unless  they  submit  to  the  loss  and 
inconvenience  of  having  their  causes  postponed  until  the 
next  Assizes.  The  expense  and  trouble  of  bringing  together 
Judges,  Sheriffs,  and  Grand  Jurors,  and  the  time  occupied 
in  the  preliminaries  of  an  Assize,  are  the  same  at  a  small 
place,  where  there  is  but  little  business,  as  at  a  large  one. 
The  number  of  jurors,  special  and  common,  required  to  be 
in  attendance,  is  much  increased  by  the  limited  extent  of 
the  existing  Assize  districts.  If  those  districts  were 
enlarged,  a  juror,  who  had  once  attended  at  the  Assizes, 
would  probably  be  relieved  from  future  attendance  for  a 
considerable  time, 

**  We  are,  therefore,  of  opinion  that  the  judicial  business 
of  the  country  should  no  longer  be  arranged  and  distributed 
according  to  the  accidental  division  of  counties,  but  that 
the  venue  for  trials  should  be  enlarged,  and  that  several 
counties  should  be  consolidated  into  districts  of  a  convenient 
size — that  such  districts  should  for  all  purposes  of  trial  at 
the  Assizes,  both  in  civil  and  criminal  cases,  be  treated  as 
one  venue  or  county — and  that  all  counties  or  towns  or 
cities  should,  for  the  purposes  of  such  districts,  be  included 
in  an  adjacent  district  or  county. 

"  In  arranging  the  Circuits,  we  think  that  they  should  be 
so  remodelled  as  to  render  the  amount  of  business  likely  to 
be  transacted  on  each  Circuit  as  nearly  equal  as  may  be 
practicable ;  and  in  fixing  the  towns  in  which  the  Assizes 
should  be  held,  we  recommend  that  those  towns  should  be 
chosen  which  are  the  most  central — with  which  there  is  the 
best  and  most  rapid  railway  communication  from  all  parts 
of  the  district,  and  to  which  the  inhabitants  are  most  in 
the  habit  of  resorting  for  the  purposes  of  business." 

**  In  order  to  lighten  the  business  on  Circuit,  we  think  it 
expedient  that  the  jurisdiction  of  Quarter  Sessions  should 
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be  extended  to  burglary,  and  some  other  offences  which 
we  do  not  think  it  necessary  here  to  define ;  and  that  a 
classification  of  offences  triable  at  the  Assizes  and  at 
Quarter  Sessions  should  be  made,  and  that  all  magistrates 
be  directed  to  make  their  committals  in  accordance  with 
such  classification,  unless  it  appear  to  the  magistrate,  and 
he  state  in  his  warrant  of  commitment  that  the  case 
appears  to  him  to  be  of  such  importance  as  to  be  fit  for 
trial  at  the  Assizes  "  (p.  17  of  First  Report). 

Appended  to  the  Report  is  to  be  found  the  expression  of 
the  views  of  some  of  the  Commissioners  which  indicate 
even  more  clearly  the  direction  of  the  impending  changes. 
Lord  Coleridge  and  Montague  Smith,  J.,  putting  their 
"general  view"  in  the  'alternative,  either  the  retention  of 
the  "  present  system  of  holding  Assizes ; "  or,  **  that  the 
present  system  of  Circuits  should  be  altogether  discon- 
tinued, and  Provincial  Courts  established  with  assigned 
districts,  having  Judges  who  should  go  frequent  Circuits  to 
convenient  places  within  such  districts,  and  with  appeal 
from  the  Provincial  Courts  in  certain  cases  to  the  Metro- 
politan Courts  of  Appeal."  While  Mr.  Ayrton  suggests  for 
consideration  "  Whether  all  proceedings  should  not  be 
commenced  and  prosecuted  in  the  County  Courts,  unless 
it  appears  from  the  nature  of  the  case  that  it  is  proper  to 
remove  it  into  the  Supreme  Court  "  (p.  26  of  Report). 

In  their  Fifth  and  Final  Report,  issued  in  1874,  the 
Commissioners  say,  "We  still  think  that  the  great 
majority  of  causes  tried  in  the  Home  Circuit  could  be 
disposed  of  at  less  expense  in  London,  and  that  there  are 
several  counties  where  it  is  manifestly  an  idle  waste  of  time 
and  money  to  have  Assizes.  Provision,  we  humbly  submit 
to  your  Majesty,  should  therefore  be  made  for  the  union 
or  consolidation  of  these  counties,  and  one  convenient 
town  or  place  should  be  appointed  for  the  disposal  of  the 
civil  business."  One  of  the  Commissioners  (Mr.  Moffatt) 
characterises   the  "  existing  Assize    system "    as    "  more 


358  THE   DECLINE   OF    CIRCUIT   LIFE. 

remarkable  for  its  waste  of  judicial  power  and  delay  of 
justice  than  any  other  branch  of  the  legal  system  of 
England  and  Wales.*'  And  several  of  them  recommend 
the  entire  severance  of  the  Criminal  from  the  Civil  business, 
and  the  distribution  of  the  former,  to  a  great  extent,  among 
other  tribunals,  eg,,  the  Courts  of  Quarter  Sessions. 

Memorials  had  also  been  sent  to  these  same  Judicature 
Commissioners  from  most  of  the  large  commercial  centres 
of  the  country,  urging  the  formation  of  Assize  districts  with 
central  Assize  towns,  to  obviate  the  expense  and  delay  of 
the  existing  system ;  jfrom  Birmingham,  with  a  population 
of  nearly  400,000,  as  being  the  centre  of  a  great  manu- 
facturing  and   mining    district  ;    from    Plymouth,   which, 
with  the  adjacent  townships  of  Devonport  and  Stonehouse, 
has  a  population  of  about  150,000,  and  is  a  chief  port  and 
mercantile  centre  ;  from  Leeds  and  Kendal.     In  these  was 
pointed  out  the  inutility  of  holding  Assizes  in  some  counties, 
e.g.y  in  Westmoreland,  at  the  17  Assizes   held  at  Appleby 
between  i860  and  1868  only  36  prisoners  were  tried,  or  an 
average  of  2^  for  each  Assize  (and  of  that  number  13  were 
acquitted,  and  of  the  remainder  only  17  received  sentences 
of  over  3  months),  and  the  consideration   was   suggested 
"  whether  national  economy  and    the   public    service   do 
not  lead  to  a  suggestion  that  the  prisoners  in  Westmore- 
land should  be  tried,  not  at  Appleby,  but  at  Lancaster  or 
Carlisle." 

Under  provisions  of  the  Winter  Assizes  Acts,  1876-7, 
this  grouping  of  counties  for  criminal  purposes  was  tried, 
and  inter  alia  Cumberland  and  Westmoreland  were  united 
with  the  northern  and  Salford  divisions  of  Lancashire, 
and  all  the  prisoners  from  those  districts  were  tried  at 
Manchester.  As  the  result  of  that  experiment,  we  find 
the  Grand  Jury  of  Cumberland,  in  March,  1878,  presenting 
that  there  should  be  a  return  to  the  old  system  of  trying 
prisoners  of  that  county  at  Carlisle,  because  (i)  of  the 
increased  expense  upon  the  county  and  parties  of  sending 
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prisoners  for  trial  to  other  Assize  towns ;  and  (2)  because 
of  the  miscarriage  of  justice  that  often  arises  from  the 
difficulty  of  taking  witnesses  so  far  jfrom  home.  A  report 
from  the  Chief  Constable  of  the  same  county  still  more 
strongly  enforces  their  views,  by  showing  the  hardship  to  the 
prisoners  and  their  witnesses  of  such  a  state  of  things.  It 
was  stated  that  the  average  cost,  for  the  prosecution  alone, 
of  each  case  removed  from  Carlisle  to  Manchester  Special 
Assizes,  during  the  years  1876  and  1877,  was  £61  is.  y^d. ; 
while  the  average  cost  of  an  Assize  case  tried  at  Carlisle 
was  ;f  19  T9S.  The  Report  on  Assizes  made  by  the  Judges 
to  the  Chancellor,  in  1878,  is  equally  decided  against  the 
continuance  of  the  system  of  "  grouping,"  they  "  being 
unanimously  and  strongly  of  opinion  that  it  has  worked 
ill  *'  (paragraph  4  of  Report,  1878).  The  increase  in  the 
number  of  Assizes  has  given  rise  to  as  emphatic  and 
much  more  numerous  complaints,  and  has  been  generally 
condemned  by  those  who  have  been  affected  by  it. 

The  Incorporated  Chamber  of  Commerce  of  Liverpool 
and  the  Law  Society  of  Liverpool,  in  a  joint  memorial  to 
the  Lord  Chancellor,  of  February,  1875,  urge  strongly  the 
necessity  for  increased  provision  for  the  despatch  of  the 
civil  business  of  that  district  and  the  insufficiency  of  the 
present  Assize  arrangements  for  that  purpose,  and  urge 
that,  "  the  remedy  proposed  by  the  Royal  Commission, 
of  four  Assizes  or  sittings  not  limited  in  duration,  would 
also  be  unsatisfactory,  because  no  gap  in  the  legal  year 
could  be  found  in  which  another  Assize  could  be  introduced 
without  interfering  with  legal  work  in  London,  and  so 
long  as  the  Assize  business  is  exclusively  conducted  by  a 
Bench  or  a  Bar,  whose  main  duties  lie  in  London,  it  is 
impossible  to  conceive  that  it  would  not  be  more  or  less 
hurried  through,  and  therefore  attended  by  the  same  evils 
as  at  present." 

The  Judges,  reporting  to  the  Lord  Chancellor  in  1878, 
put  the  case  even  more  strongly.    They  say,  **  We  think 
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that  the  frequently  repeated  absence  of  the  Judges  from 
London,  and  the  frequently  repeated  holding  of  the 
solemnities  of  Assizes  are,  in  themselves,  considerable 
evils.  The  great  and  increasing  cost  and  inconvenience 
thrown  upon  sheriflFs  and  other  officers,  and  the  heavy 
burden  inflicted  on  jurors  (on  Grand  Jurors,  to  some 
extent,  but  to  a  really  formidable  extent  on  Petty  Jurors), 
and  on  prosecutors  and  witnesses,  are  very  great  evils. 
The  jurors  at  least  are  innocent,  and  upon  them  the  repeti- 
tion of  Assizes  falls  with  great  and  increasing  severity. 
*  *  *  *  Your  Lordship  is,  perhaps,  hardly  aware  of 
what  grievous  complaints  reach  us  on  this  subject." 

The  more  frequent  Assizes  have  had  another  result ;  that 
the  withdrawal  of  so  many  Judges  from  London  has  caused 
a  serious  block  in  the  business  in  London  and  Westminster, 
and  the  increasing  and  alarming  nisi  prius  arrears  have 
engaged  the  attention  of  the  authorities  as  well  as  the 
public. 

The  Lord  Chief  Justice  of  England,  in  his  letter  to  the 
Lord  Chancellor,  dated  December,  1877,  on  this  subject, 
enumerates,  as  one  of  the  causes  of  these  arrears  :  "  First 
comes  the  ancient  long-established  Circuits,  by  which 
eleven  Judges  (besides  three  members  of  the  Court  of 
Appeal)  are  withdrawn  from  the  Metropolitan  work  for,  on 
an  average,  three  months  in  the  year  ;  besides  which,  two 
of  the  Judges,  who  would  otherwise  remain  in  town,  are 
taken  twice  a  year  to  the  Surrey  Assizes,  which  on  the  last 
occasion  continued  for  between  two  or  three  weeks.  Then 
come  the  Winter  Assizes,  which  takes  away  six  Judges,  for 
at  least  a  month,  at  one  of  the  busiest  periods  of  the  legal 
year.  And  now  a  further  innovation  has  been  introduced,  in 
the  shape  of  an  Autumn  Assize,  which  on  the  late  occasion 
took  away  four  Judges  at  a  most  busy  moment,  namely,  the 
commencement  of  the  November  sittings.  As  to  the 
necessity  of  this  Assize  I  say  nothing;  but  that  it  must 
materially  tend  to  lessen  our  power  of  grappling  with  the 
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business  in  Middlesex  and  London  is  obvious.  In  this  point 
of  view  its  introduction  at  this  conjunction  has  certainly 
been  unfortunate."  *  *  *  *  « From  the  numerous  and 
varied  duties  which  the  Judges  have  thus  to  perform,  it  is 
matter  of  constant  occurrence  that  a  sufficient  number  of 
Judges  cannot  be  found  to  sit  in  the  six  Nisi  Prius  Courts, 
which  it  has  always  been  the  aim  of  the  Judges  to  have 
sitting  either  at  Westminster  or  Guildhall."  The  arrears 
in  Middlesex,  at  the  commencement  of  the  sittings, 
November,  1877,  consisted,  his  lordship  states,  of  862 
causes,  and  notwithstanding  the  efforts  of  the  Courts,  the 
number  of  causes  standing  for  trial  in  January,  1878,  was 
736.  In  London  the  number  of  causes  standing  for  trial 
at  the  commencement  of  the  sittings,  beginning  on  the  12th 
December,  1877,  was  509  ;  and  though  about  half  of  these 
were  then  disposed  of,  the  list,  in  the  beginning  of  January, 
1878,  still  numbered  332  causes.  **  It  must  be  bom  in  mind," 
says  his  lordship,  "  that  no  sooner  will  the  next  sittings  in 
Middlesex  and  London  have  been  brought  to  a  close  than 
the  Spring  Circuits  will  supervene,  during  which,  from  the 
absence  of  so  many  of  the  Judges,  an  accumulation  of 
causes  awaiting  for  trial  in  London  and  Middlesex  must  of 
necessity  ensue.  The  same  thing  must  also  happen  during 
the  Summer  Circuit,  and  during  the  time  which  will  elapse 
prior  to  the  resumption  of  business  in  November.  Under 
all  the  circumstances  *  *  *  *  I  do  not  feel  justified  in 
entertaining  any  sanguine  expectation  of  seeing  a  material 
difference  in  the  state  of  the  arrears  at  any  period  of  the  current 
year  as  compared  with  the  corresponding  period  of  the  last, 
more  especially  if  a  fourth  Crcuit  is  to  be  considered  as  a 
permanent  institution  "  (Letter  of  12th  January,  1878). 

As  showing  the  time  during  which  the  Judges  are  with- 
drawn from  London  for  Assize  purposes,  the  memorial, 
presented  to  the  Judicature  Commission  by  a  Committee 
of  the  Northern  Circuit,  states  that  on  that  Circuit  '*  the 
Spring  and    Summer  Circuits  take  seven  weeks   each  at 
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least,  and  the  Winter  Assizes  at  Manchester  and  Liverpool 
take  together  about  three  weeks,"  and  compared  with  the 
returns  for  the  years  1874,  1875,  and  1876,  this  estimate 
seems  to  be  rather  under  than  over  the  fact. 

In  1877,  the  Northern  Circuit  commenced  in  the  Spring, 
on  the  17th  February,  and  terminated  on  the  27th  March, 
disposing  of  131  prisoners  and  128  causes ;  in  the  Summer 
it  commenced  on  27th  June,  and  terminated  on  8th  August, 
disposing  of  135  prisoners  and  122  causes.  The  North- 
Eastem  Circuit  commenced  in  the  Spring,  on  14th  February, 
and  terminated  on  24th  March,  disposing  of  149  prisoners 
and  141  causes  ;  in  the  Summer  it  commenced  on  30th  June, 
and  terminated  on  loth  August,  disposing  of  188  prisoners 
and  167  causes.  The  Midland  Circuit  commenced  in  the 
Spring,  on  15th  February,  and  terminated  on  28th  March, 
disposing  of  266  prisoners  and  76  causes;  in  Summer  it 
commenced  on  2nd  July,  and  terminated  on  6th  August, 
disposing  of  135  prisoners  and  71  causes.  The  Oxford 
Circuit  commenced  in  the  Spring,  on  i6th  February,  and 
terminated  on  29th  March,  disposing  of  156  prisoners  and 
54  causes ;  in  the  Summer  it  commenced  on  27th  June, 
and  terminated  on  nth  August,  disposing  of  161  prisoners 
and  72  causes.  The  South-Eastern  Circuit  began  in  Spring, 
on  the  19th  February,  and  terminated  on  26th  March, 
disposing  of  169  prisoners  and  81  causes ;  in  Summer  it 
began  on  4th  July,  and  terminated  on  9th  August,  dis- 
posing of  154  prisoners  and  84  causes.  The  Western  Circuit 
began  in  the  Spring,  on  14th  February,  and  terminated  on 
29th  March,  disposing  of  201  prisoners  and  44  causes; 
in  Summer  it  began  on  28th  June,  and  terminated  on 
3rd  August,  disposing  of  143  prisoners  and  60  causes. 
The  North  and  South  Wales  Circuit  began  in  Spring,  on 
19th  February,  and  terminated  on  the  27th  March,  dis- 
posing of  137  prisoners  and  53  causes ;  in  the  Summer  it 
began  on  2nd  July,  and  terminated  on  8th  August,  disposing 
of  93  prisoners  and  44   causes.     From  the  same  Return  it 
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appears  that  the  full  business  of  the  Courts  at  Westminster 
was  not  resumed  after  the  conclusion  of  the  Spring  Circuits 
of  1876  till  the  25th  April. 

With  a  view  to  economising  the  time  of  the  Judges, 
and  shortening  the  period  of  absence  on  the  Circuits,  the 
grouping  of  counties  for  Assize  purposes  and  the  abolition 
of  Commission  Days  have  both  been  suggested.  On  this 
subject  the  Home  Secretary  in  his  report  to  the  Chancellor 
of  1878,  says,  "  The  saving  of  judicial  time  (by  grouping) 
seems  unquestionable  and  not  unimportant."  *  *  *  * 
"  In  the  Winter  Assizes  for  1876,  for  38  counties  there 
were  but  12  Assizes  and  as  many  Commission  Days, 
representing  a  clear  saving  of  26  days.  *  ♦  *  *  The 
system  of  grouping  should  not  be  altogether  abandoned,  but 
restricted  in  its  application  and  modified  in  certain  respects." 

As  to  the  abolition  of  Commission  Days,  the  Judges,  in 
their  Report  of  1878,  say,  "  There  exists  on  this  subject  a 
good  deal  of  misapprehension.  It  must  be  remembered 
that  the  Circuits  are  attended  by  Barristers  who  come 
from  London,  and  who  go  from  place  to  place,  and  that 
at  present  it  is  only  in  a  few  places  that  there  is  a  local 
Bar.  It  would  not  be  possible  for  the  Judges  to  leave  one 
Circuit  Town  and  drive  straight  to  the  Courts  in  another 
Circuit  Town,  and  begin  business.  In  many  cases  the 
distance  from  town  to  town  on  Circuit  is  so  great  that  the 
Judges  would  arrive  too  late  in  the  day ;  and  if  they  do 
not,  still  briefs  have  to  be  read,  consultations  to  be  held  by 
the  Bar,  depositions  to  be  mastered  by  the  Judges,  indict- 
ments to  be  prepared,  and  it  is  simply  unpractical  to 
suppose  either  that  these  things  can  be  dispensed  with,  or 
that  they  require  no  time.  According  to  the  experience 
of  those  of  us  who  have  had  large  practice  on  our  Circuits, 
the  intervals  occupied  by  the  Commission  Days,  call  them 
by  what  name  you  please,  are  absolutely  indispensable  to 
the  proper  conduct  of  a  Circuit."  *  *  *  *  « With 
regard  to  the  grouping  of  counties,"  they  say,  **  for  Assize 
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purposes  we  are  unanimously  and  strongly  of  opinion  that 
it  has  worked  ill,  and  so  far  from  suggesting  any  extension 
of  the  practice,  we  entertain  no  doubt  that  it  ought  to  be 
discontinued." 

Mr.  Justice  Stephen,  however,  in  his  charge  to  the  Grand 
Jury,  last  Winter  Assizes,  at  Oakham,  where  he  "found 
nothing  to  do  but  show  himself  to  the  High  Sheriff,  Under 
Sheriff,  and  Chaplain,  the  Fourteen  Magistrates,  the  Forty- 
eight  Jurymen,  and  the  other  officials,**  insisted  strongly 
on  the  abandonment  of  Commissions  for  each  county,  and 
the  adoption  of  one  Assize  for  a  group  of  counties.  And 
the  Law  Journal  insists  that  "  the  consolidation  of  venues 
must  take  place  first.  It  ought  to  be  done  carefully  and 
considerately,  with  every  regard  to  existing  interests,  but, 
at  the  same  time,  with  a  view  to  a  permanent  settlement  of 
the  question  how  justice  is  to  be  administered  by  the  Judges 
of  the  Supreme  Court  in  the  Provinces." — Law  Journal, 
31st  January,  1880. 

The  same  journal,  on  24th  January,  1880,  writing  of  the 
last  Winter  Assizes,  says,  "  Giving  credit  for  the  Com- 
mission Days,  which  are  occupied  in  reaching  the  Assize 
Town,  and  counting  only  the  places  from  which  information 
comes,  the  first  week*s  experience  of  the  Winter  Circuit 
shows  a  loss  of  at  least  fifteen  days  of  Judges'  work,  which, 
if  applied  at  Westminster,  would  have  put  at  least  a 
hundred  suitors  out  of  their  misery.*'  "  The  same  stoiy 
is  repeated  as  the  Circuits  progress." 

On  the  7th  of  February,  the  same  journal  has  the  follow- 
ing :  "  The  Principality  of  Wales,  during  the  Winter 
Circuit,  has  supplied  an  admirable  example  of  judicial 
economy  as  now  understood.  To  try  nine  criminal  and 
five  civil  cases,  in  North  Wales,  a  Judge  has  been  sent  to 
six  towns,  and  spent  seventeen  working  days.  The  litigious 
capabilities  of  South  Wales  are  not  yet  quite  exhausted, 
as  Cardiff  has  not  been  reached ;  but  hitherto  one  Judge 
has  been  detailed  for  seventeen  working  days  to  visit  five 
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places  for  the  purpose  of  disposing  of  thirteen  causes  and 


nine  crimes." 


The  Judges,  in  paragraph  5  of  their  Report,  1878,  say, 
*'  We  do  not  agree  with  the  suggestion  made  in  the  paper 
of  Sir  James  Stephen  as  to  the  abolition  of  Commission 
Days,  nor  in  the  reasoning  on  which  the  suggestion  is 
founded."*  Neither  do  they  think  "  that  to  send  a  single 
Judge  to  particular  places,  other  than  those  to  which  a 
single  Judge  has  been  accustomed  to  go,  would  work  well. 
It  would  yield  no  saving  of  time  unless  counties  were 
grouped,  which  we  have  already  said  we  think  objection- 
able. *  *  *  *  On  this  subject,  however,  Mr.  Baron 
Huddleston  is  of  a  difTerent  opinion,  and  thinks  that  to 
some  extent,  and  in  some  counties,  a  single  Judge  might 
with  advantage  dispose  of  the  whole  business  "  (par.  5). 

From  the  year  1293,  the  date  of  the  Statute  of  Justices 
of  •Assize,  when  England  was  parcelled  out  into  four 
Circuits,  or  even  from  1435,  when  the  Cumberland  Assizes 
were  fixed  at  Carlisle  "  in  time  of  peace  and  of  truce,"  to 
the  year  1880  is  a  long  stretch ;  and  it  would  be  strange 
indeed  if  the  arrangements  of  that  distant  date  should  be 
found  to  be  still  applicable  to  the  present  times,  with  all 
the  changes  in  manners,  and  increase  of  population  and 
wealth.  Much  as  you  may  patch  an  ancient  garment,  you 
cannot  make  it  new,  or  pass  it  off  as  being  in  the  fashion 
of  to-day.  In  that  long  interval  many  attempts  have  been 
made  to  new  mould  the  old  machinery  of  Circuits  and 
adapt  it  to  the  changing  circumstances,  by  redistribution 
and  otherwise;  and  in  more  recent  times  the  old  landmarks 
have  had  but  little  rest,  and  old  ideas  have  been  rudely 
shaken.  The  names  of  the  Carmarthen  and  the  Brecon 
Circuits  disappeared  half  a  century  ago ;  in  1863,  the 
Northern,  the  Midland,  and  the  Norfolk  Circuits  were 
altered  and  recast ;  since  then  the  old  Northern  Circuit 
has  been  cut  in  two  and  divided  between  the  two  railway 

*  There  are  at  present  56  Commission  Days  for  the  eight  Circuits. 
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companies,  and  it  required  all  the  influence  of  a  distin- 
guished Judge  to  retain  the  ancient  name  for  its  western 
half.  The  Home  Circuit  exists  no  longer  and  its  remains 
survive  under  a  new  name.  **  Still  they  are  not  happy," 
and  refuse  to  be  comforted  by  the  addition  of  a  Winter 
Assizes,  or  even  by  an  extra  one  in  the  autumn.  The 
grouping  of  counties,  and  the  abolition  of  Commission 
Days  seem  to  find  but  little  favour;  and  judges,  profes- 
sion, and  public  continue  to  assert  that  the  Circuit  system 
as  it  exists  will  not  do — that  some  further  change  is 
necessary,  and  that  the  time  consumed  and  expense 
occasioned  by  the  old  system  must  be  remedied. 

Under  such  circumstances,  having  failed  in  their  efforts 
to  make  the  existing  system  of  Assizes  meet  the  require- 
ments of  the  community,  people  naturally  turn  to  other 
channels  in  search  of  relief.  The  entire  severance  of 
the  criminal  from  the  civil  business  of  Assizes  has  been 
advocated  by  many,  while  some  have  sought  by  an 
extension  of  the  jurisdiction  of  Justices  and  of  the  Court 
of  Quarter  Sessions  to  ameliorate  the  state  of  things  at 
Assizes.  As  to  the  nisi  prim  work,  an  effort  has  been  made 
to  relieve  that  by  an  extension  of  the  jurisdiction  of  the 
County  Courts ;  but  that  can  hardly  be  said  to  meet  with 
the  approval  of  those  portions  of  the  community  who  have 
complained  most  of  the  evils  of  the  present  system  of 
Circuits,  viz.,  the  great  trading  centres  of  population. 
They  do  not  seem  inclined  to  rest  satisfied  with  anything 
short  of  the  establishment  of  District  Courts  of  the  High 
Court  of  Justice  in  the  different  populous  trading  and 
commercial  localities;  and  it  is  chiefly  in  that  direction 
that  reform  and  amendment  is  tending.  The  Incorporated 
Chamber  of  Commerce  and  the  Incorporated  Law  Society 
of  Liverpool,  in  their  Memorial  of  February,  1875,  in 
reference  to  Lancashire,  consider  that  the  existing  evils 
**  cannot  be  remedied  by  anything  but  an  entire  change 
of  the  Assize  system  in  Lancashire." 
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"They  submit  to  your  Lordship  that  the  county  of 
Lancaster,  or  at  all  events  the  divisions  of  West  Derby 
and  Salford,  should  be  withdrawn  from  the  present  Assize 
system,  and  have  either  continuous  sittings  with  suitable 
vacations,  or  very  frequent  sittings  without  limit  of 
time."     -    'J^    *    * 

"  The  Committee  of  the  Incorporated  Law  Society  of 
Liverpool  have  made  a  careful  estimate  of  the  probable 
time  that  would  be  required  for  the  business  now  classed 
under  the  heads  of  Common  Law,  Criminal,  Equity, 
Admiralty,  Probate  and  Divorce  business  at  Liverpool 
when  the  Judicature  Act  comes  into  operation,  and  the 
following  are  the  conclusions  they  have  arrived  at,  viz. : — 

"That      the     Common     Law     and 

Criminal  business  would  take  ...        112  days. 

"  The  Equity  business,  or  business 
which  now  goes  to  Courts  of 
Equity       ••• 

"  Admiralty  business 

"  Probate  and  Divorce  

"  Motions  and  Appeals  

Total     ...        257  days. 

"  This  number  of  days  is  more  than  the  legal  year  would 
furnish,  allowing  for  vacations,  and  therefore  it  appears 
that  Liverpool  civil  business  alone  would  probably  be 
sufficient  to  take  up  the  time  of  at  least  one  Judge  con- 
stantly at  work." 

It  appears  that  there  were  at  the  Liverpool  Summer 
Assizes  for  1874,  ^^^  causes,  and  94  in  the  Spring,  and  97 
in  Winter ;  in  the  Spring  of  1875  there  were  95,  and  in 
the  Summer,  127,  and  in  the  Winter,  60  ;  in  the  Spring  of 
1876  there  were  100;  in  Summer,  115,  and  in  Winter,  85. 
At  Manchester  during  the  same  period  the  number  of 
causes  entered  at  the  Assizes  were  :  in  Spring,  1874,  5^ ;  in 
Summer,  75,  and  in  Winter,  38 ;   in  Spring,   1875,  67 ;  in 
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Summer,  72,  and  in  Winter,  38 ;  in  1876,  Spring,  69 ;   in 
Summer,  92,  and  in  Winter,  49. 

The  Committee  of  the  Northern  Circuit  in  their  letter 
to  the  Judicature  Commissioners,  already  referred  to,  say, 
"  By  making  Lancashire  a  Circuit  in  itself,  the  local  Bars 
of  Manchester  and  Liverpool  would  be  deprived  of  the 
support  and  supervision  of  the  general  body  of  the  pro- 
fession, which  would  necessarily  tend  to  lower  their 
position.  Again,  the  plan  of  making  Lancashire  a  Circuit 
of  itself,  has  been  put  forward  as  the  beginning  of  the 
establishment  of  local  superior  Courts,  and  cannot  be 
regarded  otherwise  than  as  a  step  in  that  direction.  The 
evils  necessarily  attendant  upon  such  a  local  system  can 
hardly  be  over-rated.  A  Judge  resident  in  the  district 
where  he  is  called  upon  to  administer  justice,  would  not  be 
likely  to  command  the  same  respect  for  his  position 
which  he  would  be  sure  to  have  if  he  lived  at  a  distance 
from  it.'' 

To  this  the  Liverpool  Memorialists,  already  adverted  to, 
make  answer  : — "  Your  memorialists  submit  that  imaginary 
objections  of  this  kind  are  not  to  be  weighed  in  comparison 
with  a  clearly  proved  case  of  public  necessity  in  a  matter 
deeply  affecting  the  interest  of  suitors,  and  they  submit 
that  no  such  lowering  of  the  position  of  the  Bar  would  in 
fact  take  place,  but,  on  the  contrary,  that  the  field  afforded 
for  the  junior  members  of  the  Bar  in  Courts  constantly 
in  session  in  Liverpool  and  Manchester  would  afford  an 
invaluable  opening  for  the  talents  of  many  accomplished 
lawyers,  whose  abilities  are  now  unknown,  owing  to 
their  being  lost  in  the  crowd.  Such  men  would,  your 
memorialists  believe,  by  beginning  their  career  in  Liverpool 
or  Manchester,  be  brought  forward  and  acquire  the  neces- 
sary practical  experience  of  actually  conducting  business 
in  Court  much  earlier  in  life  than  at  present,  whilst  the 
opportunity  of  arguing  the  appeals  on  their  own  cases  in 
London  would  both  afford  them   the  supervision   of  the 
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general  body  of  the  profession,  and  secure  them  an  oppor- 
tunity of  becoming  known  to  the  wider  public  of  the 
metropolis ;  and  the  supervision  during  the  sittings  of  the 
Court  in  Liverpool  of  Judges,  who  would  be  at  other  times 
in  full  contact  with  the  rest  of  the  Bench  and  the  pro- 
fessional circles  of  the  metropolis,  would  effectually  prevent 
any  narrow  local  spirit  from  arising.  Nor  would  there  be 
any  probability  that  men  of  conspicuous  abilities  would  find 
any  obstacle  in  transferring  themselves  to  London,  and  in 
aiming  at  and  acquiring  the  highest  honours  of  the 
profession." 

Those  who  bemoan  the  evils  of  a  local  system  seem  to 
forget    that   the    whole  character  of  the    Circuit  system 
is  that  of  a   local   system — that  the  fact   of  the   country 
being    divided    into    Circuits    and   a   number    of   Courts 
sitting  at  the  same  time  in  different  parts  of  the  country 
has  necessarily  produced  what  has   been,   and   is,  for  all 
practical  purposes,   a  number  of  local   Bars.     From   the 
earliest  times,  a  Barrister  has  been  obliged,  both  by  the 
necessities  of  the  case  and  the  rules  of  his  profession,  to 
make  his  choice  of  some  one  Circuit  on  which  he  intends 
to  practice,  and  having  made  his  selection  he  must  abide 
by  it.     He  must  be  formally  admitted  a  member  of  it ;  he 
cannot  conduct  business  on  any  other  Circuit  without  a 
special   retainer,  the   amount  of   which   is   fixed   by,  and 
varies,  on  the  different  Circuits — on  some  being  300  guineas 
for  a  Q.C.  and  100  guineas  for  a  **  Stuff" ;  and  he  cannot 
change  his  Circuit,  except  with  the  permission,  and  subject 
to  the  conditions  of,  the  Circuit  to  which  he  proposes  to 
migrate,  which  conditions  in  some  cases  forbid  his  doing 
so  after  he  has  been  two  years  on  another  Circuit.     Lord 
Campbell,  in  his  Life  of  Lord  Loughborough,  describes  the 
"  scare  "  produced  on  the  Northern  Circuit  by  the  flagrant 
breach  of  Circuit  etiquette  on  the  part  of  Wedderbum,  in 
appearing  there  for  the  first  time,  after  he  had  attained  the 
dignity  of  a  silk  gown.     **  He  had  never  yet,"  he  writes, 
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**  gone  any  Circuit,  and  no  rule  can  be  better  established 
among  us  than  that  a  barrister  is  not  for  the  first  time  to 
join  a  Circuit  with  a  great  professional  reputation  already 
acquired,  whereby  he  may  at  once  step  into  full  business 
and  suddenly  disturb  vested  rights.  For  this  reason  a 
barrister  may  only  change  his  Circuit  once,  and  this  must 
be  done  (if  at  all)  while  he  is  still  *  clothed  in  stuff.'  The 
penalty  for  the  transgression  of  such  a  rule  is,  that  the 
offender  is  excluded  from  the  Bar  mess  on  Circuit,  and 
although  he  cannot  be  prevented  from  appearing  in  Court 
and  pleading  a  cause  for  any  client  who  may  employ  him, 
no  other  barrister  will  hold  a  brief  with  him,  and  he  is  *  sent 
to  Coventry  *  **  (Lives  of  the  Chancellors^  Vol.  VI.,  p.  6i). 

The  practice  has  thus  really  been  of  a  local  character 
throughout,  and  the  appearances  of  the  members  of  the 
various  Circuits  at  Westminster,  have  been  chiefly  when 
following  the  varying  fortunes  of  cases  that  had '  arisen  in 
the  provinces.  Circuit  Bars  were  as  essentially  local  then 
as  now,  the  chief  difference  being  that  whereas  they  only 
"  localised  "  for  a  few  weeks  at  a  time,  when  there  were  no 
Courts  or  business  to  keep  them  there  longer,  the  more 
frequent  Assizes  and  the  increasing  local  business  now 
make  it  worth  their  while  to  "  take  root."  The  increase  of 
population  and  business  has  had  the  further  effect  of 
restraining  the  peregrinations  of  the  "  locals "  within 
narrower  bounds  than  the  old  Circuit  limit,  and  the 
Circuits  are  thus  becoming  a  federation  of  bodies,  rather 
than  one  body  as  they  used  to  be. 

Whatever  evils  may  be  laid  to  the  charge  of  local  Bars, 
they  cannot  be  said,  in  the  past,  to  have  been  unfavourable 
to  genius  or  the  growth  of  talent.  The  Northern  Circuit 
has  received  some  of  its  best  known  leaders  from  the  ranks 
of  the  **  provincials " :  Knowles,  Edward  James,  long  a 
provincial  in  Liverpool,  and  others.  One  of  the  most 
eminent  Parliamentary  Counsel  of  the  present  day  began 
bis  career  as  a  provincial,  and  a  well-known  Chairman  of 
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Quarter  Sessions,  and  most  successful  Arbitrator,  was,  and 
still  remains,  a  "  provincial." 

The  condition  of  England  and  Wales  now  with  a  popu- 
lation of  nearly  25  millions,  is  very  different  from  what  it  was 
in  the  thirteenth  and  succeeding  centuries,  with  a  sparse 
population,  when  the  Judges  of  Westminster  Hall  found 
the  times  of  vacation  sufficient  to  enable  them  to  overtake 
the  legal  business  of  the  provinces.  Since  then  those 
immensely  populous  towns  have  grown  up  in  various  parts 
of  the  country  and  become  the  centres  towards  which  flows 
the  business  of  wide  surrounding  districts,  embracing  the 
chief  maritime,  manufacturing,  and  mining  interests  of  the 
country.  The  feeling  now  is  that  Westminster  Hall  is  no 
longer  able  to  administer  the  whole  legal  business  of  the 
country  with  that  expedition  and  completeness  that  the 
suitors  are  entitled  to  expect,  and  they  are  no  longer 
content  to  undergo  the  hurry  and  scramble  that  too  often 
characterise  Assizes.  With  a  multiplicity  of  Assizes,  it  is 
impossible  to  secure  those  continuous  sittings  in  London 
and  Middlesex  that  are  aimed  at ;  without  them  the  pro- 
vincial suitors  must  experience  "  the  law's  delays  "  and  the 
prisoners  languish  in  durance  vile. 

That  this  hardship  of  prisoners  being  kept  for  long 
periods  awaiting  their  trials  is  not  a  merely  fanciful  one 
will  be  apparent  from  a  consideration  of  the  fact  that  fully 
more  than  one-fifth,  nearly  one-fourth,  of  those  who  are 
committed  for  trial  are  acquitted,  and,  therefore,  are 
presumably  innocent.  According  to  the  Parliamentary 
Returns,  the  proportion  of  numbers  acquitted  to  the  total 
numbers  committed,  during  the  ten  years  between  1867  and 
1877,  varied  from  23*88  per  cent,  to  26*35  per  cent. ;  and 
of  the  total  number  of  persons  committed  for  trial  during 
the  years  1876  and  1877  rather  more  than  17  per  cent, 
were  tried  at  the  Assizes.  Between  the  ist  January,  1875, 
and  the  ist  July,  1876,  there  were  in  England  11,434 
prisoners  awaiting  their  trial,   and   detained   for  periods 
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varying  from  over  two  weeks  to  over  six  months  ;  and  of 
that  number  1,255  were  detained  for  periods  of  over  two 
months.  In  Wales  there  were  609  prisoners  similarly 
situated,  and  58  of  that  number  detained  for  over  two 
months,  giving  a  total  for  England  and  Wales  of  12,043 
detained  for  periods  ranging  from  over  two  weeks  to  over 
six  months,  and  of  that  number  1,313  were  detained  for 
over  two  months.  Between  the  ist  of  July,  1876,  and  the 
1st  July,  1877,  there  were  in  England  and  Wales  8,705 
prisoners  awaiting  their  trial  and  detained  for  periods  from 
over  two  weeks  to  over  six  months,  and  of  these  909  were 
detained  for  periods  of  from  over  two  months.  During  the 
last  twenty  years  the  number  of  persons  committed  for 
trial  in  any  one  year  in  England  and  Wales  has  varied 
from  14,714  in  1875  to  20,818  in  1863. 

To  remedy  the  evil  of  prisoners  being  kept  too  long  in 
gaol  awaiting  their  trial,  much  has  been  done  by  the  recent 
Summary  Jurisdiction  Act,  and  more  might  be  done  by  an 
extension  of  the  jurisdiction  of  Quarter  Sessions.  To 
these  Courts  the  Judges  are  not  disposed  to  object  to  hand 
over  simple  burglaries,  in  which  there  has  been  no  personal 
violence.  "  Such  an  enlargement  of  the  Quarter  Sessions 
jurisdiction  can  hardly  be  seriously  objected  to,  while  on 
some  Circuits  it  may  effect  an  appreciable  saving  of  time  to 
be  devoted  by  the  Judges  to  the  trial  of  criminals  "  (par.  3, 
of  Report,  1878),  and  with  this  suggestion  the  Home 
Secretary  (Sir  R.  A.  Cross)  agrees. 

As  to  the  cases  that  would  remain  unaffected  by  such 
enlargements  of  jurisdiction,  the  Judges  say :  "  Even  this 
evil  (of  prisoners  being  kept  too  long  in  gaol),  except  in  the 
instances  of  capital  or  very  grave  crimes,  might  be  amended 
by  the  much  freer  use  of  the  power  of  bailing  prisoners 
than  is  at  present  general.  And  we  think  that  the  practice 
of  letting  accused  persons  be  at  liberty  on  bail,  even  on 
their  own  recognizances,  should  in  all  cases  of  minor 
offences,  and  in  those  which  the  magistrates  think  doubtful, 
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be,  if  necessary,   made  more  easy,  and  be  more  largely 
resorted  to  "  (par.  6). 

But  even  this,  if  carried  into  effect,  would  not  lessen  the 
evil  of  men  having  charges  kept  hanging  over  them  for  an 
undue  length  of  time.  And  the  suggestion  of  Lord  Justice 
Brett  of  treating  the  Assizes  and  Sessions  **  as  one  judicial 
machine  for  the  purpose  of  trying  prisoners,"  and  dividing 
the  periods  between  the  trials  of  prisoners  as  nearly  equally 
as  possible,  by  having  a  Sessions  in  each  county  in  the  sixth 
week  after  the  Assizes  in  that  county,  by  which  he  calcu- 
lates that  no  prisoners — even  those  charged  with  serious 
crimes — would  remain  in  prison  before  trial  more  than  three 
months,  though  it  might  diminish  the  evil,  would  not  avoid 
the  objections  the  Judges  entertain  to  a  multiplication  of 
Assizes. 

The  only  effectual  way  of  removing  the  difiBcuTty  seems  to 
be  by  first  of  all  severing  the  connection  between  the  civil 
and  criminal  business,  as  the  practice  of  the  two  branches 
is  to  a  great  extent,  and  then  so  arranging  the  Quarter 
Sessions  that  "  a  Judge  of  the  High  Court  of  Justice 
might  attend  at  them  for  the  trial  of  the  more  important 
cases,  leaving  the  Chairman  or  Recorder  to  dispose  of  the 
rest  of  the  business,"  upon  the  principle  of  the  provisions 
contained  in  the  Central  Criminal  Court  Act,  4  and  5  Wm. 
IV.,  c.  36,  as  suggested  by  Mr.  Ward  Hunt,  and  Messrs. 
Bateson,  Loundes  and  Hollams,  in  the  5th  Report  of  the 
Judicature  Commissioners.  *^  Under  this  arrangement,"  as 
is  pointed  out,  "  no  other  sittings  by  a  Judge  of  the  High 
Court  for  the  trial  of  indictable  offences  would  be  required." 

On  this  subject  Mr.  Hollams  says :  **  In  the  Metropolis 
there  is  no  such  connexion  (between  the  civil  and  criminal 
business).  The  sittings  of  the  Central  Criminal  Court  are 
quite  distinct  from  the  Nisi  Prius  sittings,  and,  as  the 
Judges  of  the  Superior  Courts  only  try  the  more  serious 
cases,  the  vast  criminal  business  of  London,  and  of  the 
whole  suburban  district  is  disposed  of  satisfactorily  by  the 
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attendance  of  two  Judges  for  two  or  three  days  once  in  each 
month.  Practically,  I  believe,  the  time  occupied  by  the 
business  is  upon  the  average  about  equal  to  sixty  days  in 
the  year  for  one  Judge.  It  will,  I  think,  be  found  that 
under  the  present  Assize  system  the  time  of  the  Judges 
occupied  by  the  criminal  business  in  the  Provinces  is  at 
least  eight  times  as  much.  This  disparity  doubtless  arises 
chiefly  from  the  Judges  having  at  the  ordinary  Assizes  the 
duty  imposed  upon  them  of  delivering  the  gaols,  and  being 
consequently  compelled  to  try  a  great  number  of  prisoners 
for  trivial  ofifences. 

It  seems  clear  that  the  labours  of  the  Judges  might  be 
considerably  lessened,  and  much  time  saved,  if,  in  sub- 
stitution for  the  present  Assizes  "  for  criminal  business,  the 
system  of  the  Central  Criminal  Court  were,  to  some  extent 
at  least,  adopted,  and  arrangements  made  for  the  occasional 
attendance  of  one  of  the  Judges  of  the  Superior  Courts  at 
certain  Quarter  Sessions  for  the  purpose  of  trying  the  more 
serious  cases,  when  and  as  such  attendance  might  be  called 
for  by  the  nature  or  extent  of  the  business.  These  matters 
could  easily  be  regulated  in  accordance  with  the  system 
now  in  force  with  respect  to  the  Winter  Assizes  '*  (p.  12 
of  5th  Report). 

If,  as  is  proposed,  District  Courts  of  the  High  Court 
of  Justice  should  be  established,  the  requisite  judicial 
machinery  would  be  at  hand  without  encroaching  unduly 
on  the  time  either  ot  Judges  or  suitors. 

Such  an  arrangement  would  also  have  the  probable  effect 
of  considerably  reducing  the  expenses  of  prosecutions ;  the 
average  cost  of  an  Assize  case  being  3^15  8s.  lod.,  while 
that  of  a  case  at  County  Quarter  Sessions  is  £8  4s.  id.,  at 
Borough  Quarter  Sessions  £6  gs.  id.  (Return  of  sums 
paid  by  the  Treasury  for  year  ending  December,  1875). 

With  reference  to  the  civil  business,  provincial  suitors 
have  endeavoured  to  obviate  the  delays  and  expense  of  the 
Assize  system,  by  a  more  frequent  recourse  to  the  local 
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Tribunals  now  available.  Thus  in  the  59  County  Court 
Districts,  into  which  England  and  Wales  are  now  divided, 
there  were  issued,  between  ist  January  and  31st  December, 
1877,  16,879  plaints  above  ^f  20,  and  not  exceeding  £$0  (the 
limit  of  their  jurisdiction),  and  384  above  ^^50  entered  by 
agreement. 

An  examination  of  the  nature  of  the  suits  tried  both  at 
Westminster  and  Nisi  Prius  on  the  several  Circuits  during 
the  years  1876  and  1877,  shows  that  by  far  the  greater 
number  of  them  were  of  the  most  ordinary  class,  viz.,  for 
goods  sold  and  delivered,  work  and  labour  done,  breach  of 
contract,  and  compensation  for  injuries  under  Lord  Camp- 
bell's Act ;  while  only  a  small  proportion  of  them  figures  under 
the  head  of  Life,  Marine,  and  Fire  Policies.  The  propor- 
tion of  suits  tried  on  the  various  Circuits  to  those  tried  at 
Westminster  is  about  i^^  to  i ;  and  of  the  former  one-half 
are  tried  within  the  limits  of  the  old  Northern  Circuit. 

In  1877  there  were  tried  on  the  various  Circuits  127 
causes,  in  which  sums  of  3^20  and  under  were  recovered ; 
117  in  which  sums  between  ^^20  and  ^^50  were  recovered  ; 
121  in  which  sums  between  3^50  and  ;f  100  were  recovered  ; 
and  from  this  point  the  numbers  decrease  rapidly  till  we 
find  that  there  were  only  4  disposed  of  in .  which  sums 
exceeding  £5,000  were  recovered  (Judicial  Statistics,  1878). 

It  is  clear  that  the  County  Courts,  with  an  extension  of 
their  jurisdiction  might  be  safely  enough  entrusted  with  the 
greater  number  of  the  cases  that  are  now  dealt  with  at  Nisi 
Prius.  But  though  well  enough  adapted  for  the  despatch 
of  the  "  rough  and  tumble  "  work,  there  must  always  be  a 
certain  number  of  cases  of  too  large  a  calibre  to  be  satis- 
factorily dealt  with  by  any  Tribunal  of  a  less  dignity  than 
the  High  Court ;  and  to  meet  such  cases  we  must  turn 
elsewhere  for  a  remedy.  The  establishment  of  Tribunals  of 
Commerce  and  of  District  Courts  of  the  High  Court  of 
Justice  seem  to  find  most  favour  with  the  commercial 
CQinmunity,  and  the  subject  has  already  engaged  the  serious 
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attention  of  the  City  of  London,  whose  Court  of  Common 
Council  have  referred  to  a  joint  committee  the  considera- 
tion of  the  subject  of  the  consolidation  of  the  City  Courts 
into  one  Supreme  Court  of  Civil  Judicature  in  London. 

Some  of  the  Judicature  Commissioners,  e.g.,  Mr.  Bateson 
and  Mr.  Loundes,  admit  that  more  frequent  and  continuous 
sittings  of  the  High  Court  ought  to  be  held  in  such  towns  as 
Liverpool,  Manchester,  Leeds,  and  Birmingham,  and  other 
commercial  centres ;  and,  as  Mr.  Hollams  points  out,  the 
same  consideration — the  same  inconveniences  and  expenses 
— that  apply  to  Surrey  are  applicable  to  all  the  other 
counties ;  and  that  as  things  are,  such  a  town  as  Hull  has 
no  nearer  Assize  town  than  York,  while  in  places  such  as 
Durham,  Newcastle,  Bristol,  and  other  commercial  places 
there  is  no  opportunity  of  trying  a  question  arising  in  June 
or  July  till  the  month  of  March  or  April  of  the  following 
year. 

It  is  clear  that  the  present  Assize  system,  with  the 
present  views  of  the  Judges,  cannot  supply  the  want,  and 
that  nothing  short  of  the  establishment  of  District  Courts 
of  the  High  Court  of  Justice  will  meet  it.  Were  such 
established  it  would  be  possible,  at  the  same  time,  to  carry 
out  the  suggestions  of  the  Commissioners  in  reference  to 
Tribunals  of  Commerce,  as  stated  in  their  3rd  Report,  by 
providing  that,  in  mercantile  cases,  the  Judge  should  be 
assisted  by  skilled  or  mercantile  assessors,  thus  securing 
the  great  desiderata  of  Tribunals  of  Commerce :  technical 
knowledge  and  uniformity  in  the  decisions. 

The  District  Registries,  under  the  Judicature  Acts,  have 
enabled  the  suitor  to  commence  an  action  in  his  own 
locality :  it  remains  to  give  him  Local  Courts  in  which  he 
may  try  his  actions. 

Legislation  in  the  direction  indicated  has  also  been 
attempted  in  the  Bill  introduced  by  Mr.  Cowan,  in  the  last 
session  of  Parliament,  by  which  it  is  sought  to  establish 
District  Courts  of  the  High  Court  of  Justice  in  all  the 
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populous  trading  and  commercial  localities  of  the  country  ; 
and,  though  the  dissolution  and  general  election  has 
necessarily  interrupted  its  progress,  it  is  hardly  open  to 
doubt  that  the  matter  will  be  taken  up  again  in  the  new 
Parliament,  and  the  just  claims  to  speedy  and  cheap  justice 
of  the  great  maritime,  manufacturing,  and  mining  com- 
munities— the  staple  of  this  country's  industry  and  wealth 
— be  conceded. 

In  view  of  impending  changes  which  must  inevitably 
lead  to  the  dissolution  of  the  Assize  system  and  the  general 
establishment  of  local  Bars,  it  behoves  the  members  of  the 
Bar  to  consider  how  best  the  professional  lowering  of  the  Bar 
can  be  averted  and  its  evils  counteracted.  With  the  destruc- 
tion of  the  Circuit  must  come  an  end  to  the  imperfect 
control  now  exercised  by  the  mess  and  its  Grand  Court,  and 
it  might  be  well  for  the  Bar  to  consider  whether  some  new 
method  of  organization  and  discipline  might  not  be  devised 
throughout  the  country,  with  some  machinery  and  officers 
for  the  preservation  of  professional  decorum.  This  might 
take  a  shape  similar  to  that  which  exists  in  France,  where 
the  Bar,  speaking  generally,  is  a  provincial  one,  yet  its 
ranks  are  not  lacking  either  in  eloquence  or  learning,  while 
the  traditionary  character  of  the  advocate  has  been  worthily 
maintained. 

Some  institution  possessing  similar  powers  to  those 
exercised  by  the  Bdionnier  and  Council  of  Disicipline  of  the 
French  Bar  seems  absolutely  necessary  now ;  and,  as  was 
said  by  Lord  Campbell  many  years  ago,  so  now  it  is  more 
and  more  apparent  that,  **  It  would  be  highly  beneficial  if 
we  had  in  London  a  Dean  of  Faculty,  with  a  Council,  to 
lay  down  and  enforce  salutory  rules  of  discipline  for  prevent- 
ing or  punishing  irregularities  among  members  of  the  Bar, 
that  merit  may  enjoy  its  fair  chance  of  success  "  (Camp- 
bell's Life  of  Lord  Loughborough,  p.  56). 

John  Kinghorn. 
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II.— PARLIAMENTARY     DRAWING,     AND 

CONVEYANCING. 

XN  the  course  of  some  remarks  of  mine  in  an  article  in 

-*-     this  Magazine,  in  May,  1878,  on  Sir  Henry  Thring's 

Practical  Legislationy  I  quoted  these  words  from  a  judgment 

of  Lord  Justice  Bramwell : 

People  who  draw  Acts  of  Parliament  are  very  commonly 
found  fault  with  by  those  who  never  drew  an  Act  themselves. 
I  suppose  it  is  impossible  to  foresee  all  the  difficulties  that  will 
arise,  and  to  use  exactly  precise  words,  to  say  nothing  of  the 
difficulties  under  which  Acts  are  drawn  up. 

An  article  in  the  last  number  of  this  Magazine,  by  Mr. 
G.  H.  Blakesley,  finds  much  fault  with  the  people  who 
drew  a  proposed  Act  of  Parliament,  the  Conveyancing  and 
Law  of  Property  Bill  of  the  late  Lord  Chancellor,  Lord 
Cairns,  as  originally  presented  to  the  House  of  Lords. 
In  continuation  of  my  former  remarks,  I  wish  to  make 
some. observations  on  that  article. 

First,  the  article  is  so  worded,  at  the  outset,  as  to  create 
an  expectation  of  an  attack  directed  against  the  drawing 
only,  and  it  ends  with  an  implication  that,  on  all  the  points 
on  which  fault  has  been  found,  the  blame  falls  on  the 
draftsmanship,  not  on  the  policy,  of  the  measure.  But 
when  attention  is  given  to  the  particulars,  it  is  seen  that 
in  at  least  the  following  instances  what  is  attacked  is  not 
(in  the  phraseology  of  the  article)  "the  conveyancing 
merits  "  of  the  clauses,  but  "  the  wisdom  of  the  substantive 
proposals"  ;  as  regards,  that  is, — 

1.  The  provision  for  making  a  receipt  for  rent  evidence 
for  some  purposes  on  a  sale  of  a  leasehold  (p.  297) ; 

2.  The  provision  relating  to  documents  not  in  the 
vendor's  possession  (p.  298) ; 

3.  The  clause  protecting  a  solicitor  in  respect  of  non- 
investigation  of  title  in  some  cases  (p.  299) ; 

4.  The  clause  altering  the  law  of  notice  (p.  301) ; 
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5.  The  clause  dealing  with  the  system  of  covenants  for 
title  (p.  303) ; 

6.  The  provision  enabling  a  mortgagee  in  some  cases  to 
require  a  conveyance  of  an  outstanding  legal  estate  (p.  306). 

In  these  cases,  the  drawing  is  not  attacked,  in  fact.  At 
the  same  time,  the  policy  is  not  attacked,  professedly ;  it 
therefore  need  not  be  defended  ;  yet  a  word  may  be  said  on 
one  instance,  the  third.  Knowing,  as  I  do,  the  history  of 
the  Bill,  I  am  able  to  state  that  its  framers  did  not  err,  as 
the  article  suggests,  from  ignorance  in  respect  of  the 
objections  urged  in  the  article  ;  and,  beyond  this,  that  the 
whole  of  this  class  of  objections  was  deliberately  disregarded 
by  them.  The  criticism  here  is,  in  truth,  misplaced  ;  the 
clause  is  permissive  and  exceptional ;  the  article  comments 
on  it  as  if  it  were  compulsory  and  universal.  The  article, 
moreover,  ignores  the  consideration  that  a  solicitor,  in 
conducting  his  client's  business,  is  often  not  solely  actuated 
by  a  desire  to  keep  clear  of  an  action  for  negligence.  There 
may  also  be  a  conscientious  wish  to  serve  the  client  well ; 
there  is  almost  certain  to  be  a  regard  for  the  solicitor's 
own  professional  character. 

Next,  a  considerable  part  of  the  article  is  devoted  not  to 
its  professed  object,  fault-finding  with  the  drawing,  but  to 
the  propounding  of  legal  reforms  which  the  writer  thinks 
desirable,  in  addition  to  or  in  lieu  of  those  proposed  in  the 
Bill.     For  instance  :  — 

1.  He  proposes  an  alteration  in  the  law  or  practice 
relating  to  the  investigation  of  title  in  the  Land  Registry 
Office,  an  institution  which  the  Bill  does  not  touch 
(p.  298) ; 

2.  He  proposes  a  method  of  his  own  for  dealing  with  the 
law  of  notice  (p.  301) ; 

3.  He  intimates  his  view,  that  one  part  of  the  Bill  should 
have  extended  to  all  property,  not  merely  to  land  (p.  301) ; 

4.  He  proposes  a  plan  of  his  own  for  dealing  with  cove- 
nants for  title  (p.  303) ;  • 
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5.  He   suggests   the   addition  of  a  provision  respecting 
covenants  by  the  assignee  of  a  lease  (p.  304) ; 

6.  And  one  respecting  the  terms  of  a  notice  to  be  given  to 
a  lessee  (p.  304) ; 

7.  And  a  different  provision  respecting  the  notice  to  be 
given  of  a  lease  made  by  a  mortgagor  (p.  305)  ; 

8.  And  the  addition  of  a  provision  respecting  the  preserva- 
tion of  evidence  of  the  date  of  a  mortgagee  entering  into 
possession  (p.  306). 

The  policy  of  these  proposals  is  not  for  consideration 
here  ;  when  the  critic  has  embodied  them  in  a  Bill,  perhaps 
some  kindly  neighbour  will  come  and  search  him,  in  his  tuni. 
All  that  I  wish  to  note  is  that,  to  this  extent  also,  the  article 
does  not  touch  the  draftsmanship  of  the  actual  Bill, 

Again,  in  one  case  at  least,  where  the  attack  is  really  on 
the  drawing  (p.  305,  "and  it  is  left  to  future  litigation  to 
decide  ....  *'),  it  is  misdirected,  the  writer  of  the 
article  having  failed  to  mark  the  inter-action  of  the  clauses 
relating  to  mortgages  and  to  leases.  In  connexion  with 
this,  he  goes  on  to  commit  himself  to  a  statement  of 
questionable  soundness,  respecting  the  effect  of  a  leasing 
power  in  a  mortgage  deed. 

Then,  a  whole  page  of  the  article  (p.  295)  is  devoted  to  an 
attack  on  the  plan  now  adopted  in  some  Bills,  for  excellent 
reasons,  Parliamentary  and  other,  of  making  some  of  the 
clauses  long,  and  printing  them  in  paragraphs,  without,  or 
better  with,  numbers.  The  writer  of  the  article  has  strong 
views  on  the  moral  degeneracy  evinced  by  this  practice  (and 
prophesied  by  Horace,  in  a  quotation  prefixed).  It  may, 
however,  be  taken  that  neither  the  draftsman  of  the  Bank- 
ruptcy Act  of  1869,  which  contains  (the  writer  of  the  article 
says)  **  the  most  flagrant  and  absurd  case  "  of  this  sort  that 
occurs  to  him,  nor  the  draftsman  of  Lord  Caims's  Con- 
veyancing Bill,  has  anything  to  learn  from  a  reviewer 
about  the  dividing  of  Bills  into  Parts,  or  other  methods  of 
grouping  clauses. 
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When    all    parts    of   the    article    thus    and    otherwise 
irrelevant  to  its  professed  scope,  or  based  on  misappre- 
hension   of  the    Bill,    are    deducted,    not    much    is    left 
of  the  announced  attack  on   the  draftsmanship   in  itself, 
the  sole  respect   in  which  I  notice  the  article.     A  dozen 
or  so  of  points  in  a  Bill  of  more  than  40  folio  pages  of 
print   are  touched,  in   which   the   provisions  of  the    Bill, 
as  first   launched,   might   have    required   amendment,   by 
reason  of  some,  more  or  less  material,  more  or  less  obvious, 
imperfection  of  wording.      In  some  even  of  these  cases 
the  objection  is  hypercritical;   in  one,  at  least,  it  seems 
rather  jocosely   sarcastic,   than   serious.      Several   of  the 
objections  had  been  anticipated  and  met  by  amendment, 
in  the  second  edition  of  the  Bill,  before  the  article  was 
known.     Since  then  the  Bill  has  been  largely  altered.      In 
its  latest  form  it  contains  seventeen  folio  pages  more  than  at 
first.     Many  clauses  have   been  entirely  re-drawn ;    some 
probably  have  been  omitted,  without  substitution  of  others ; 
perhaps  not  a  single  one  stands  unaltered.     So  it  is  with 
most   large  and  important   Government  measures.     They 
seldom  pass  in  the  words  or  form  in  which  they  are  intro- 
duced;   are  seldom,  indeed,  intended   so    to   pass   when 
introduced.     To    this    result    various    conditions    of    the 
problem  contribute.     At  present  it  must  suffice  to  indicate 
one  ;  with  all  their  sins.  Parliamentary  draftsmen  as  a  rule 
intend  and  strive  to  improve  their  work  at  every  stage,  and 
they  submit  to  learn  even  from  one  who  chooses  to  make 
himself  an  enemy. 

I  have  thought  it  more  suitable  to  the  pages  of  a 
Quarterly  Review  of  Jurisprudence,  as  it  is  more  congenial 
to  me,  to  present  these  as  the  remarks  of,  in  some  sense,  an 
impersonal  Parliamentary  draftsman.  I  have  thus  been 
able  to  abstain  from  all  reference  to  the  scornful  rhetoric, 
the  **  flouts  and  jeers,"  scarcely,  I  should  have  thought, 
consistent  with  professional  usage,  in  which  the  writer  of 
the  article  indulges  himself. 

F.  S.  Reilly. 
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III.— THE    STUDY    OF    JURISPRUDENCE.* 

TURISPRUDENCE  is  a  word  which  stinks  in  the 
^  nostrils  of  a  practising  barrister.  A  jurist  is,  they 
constantly  find,  a  professor  whose  claim  to  dogmatise  on  law 
in  general  lies  in  the  fact  that  he  has  made  himself  master 
of  no  one  legal  system  in  particular,  whilst  his  boasted 
science  consists  in  the  enunciation  of  platitudes  which  if 
they  ought,  as  he  insists,  to  be  law  everywhere,  cannot 
in  fact  be  shown  to  be  law  anywhere.  Yet  any  candid 
person  who,  putting  aside  the  prejudice  excited  by 
a  name  which  has  been  monopolised  by  pedants  or 
impostors,  considers  what  jurisprudence  really  means  or 
ought  to  mean,  will  admit  that  the  study  of  jurisprudence 
is  at  the  present  time  a  matter  to  be  earnestly  pressed  not 
only  on  students,  but  on  every  barrister  who  wishes  to  be 
anything  more  than  a  servile  practitioner  of  technicalities, 
of  which  he  does  not  understand  the  full  meaning  and  of 
which  he  cannot  follow  out  the  full  application.  flFor 
jurisprudence  in  the  only  sense  in  which  it  is  worth  the 
attention  of  any  sensible  man,  has  nothing  idle,  unmeaning, 
or  pedantic  about  it,  but  is  an  analysis  of  the  different 
conceptions  or  ideas,  such  as  the  idea  of  a  "right,"  of 
"  possession,"  of  "  property,"  and  the  like,  to  be  found  in 
all  actual  legal  systems ;  and  is  also  an  abc9unt  of  the 
relation  of  such  conceptions  to  each  other,  and  hence  of 
the  heads  or  divisions  under  which  a  system  of  law  may 
be  properly  distributed.  That  indeed  to  know  the  meaning 
of  the  legal  terms  which  a  lawyer  constantly  uses  must 
contribute  towards  understanding  the  law,  is  a  statement 
the  truth  of  which  is  so  obvious,  not  to  say  so  self-evident, 
that  it  hardly  admits  of  contradiction.  Most  laymen, 
however,  and  a  good  number  of  barristers,  do  not  recognise 
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the  fact  that  the  difficulty  of  the  greater  number  of  questions 
which  perplex  men  who  have  a  really  competent  knowledge 
of  law  arises,  not  so  much  from  ignorance  of  statutory  pro- 
visions or  forgetfulness  of  decided  cases,  as  from  vagueness 
of  idea  in  reference  to  simple  yet  fundamental  legal  con- 
ceptions  ;  whilst  this  vagueness  itself  originates  in  the  fact 
that  both  practising  lawyers  themselves  and  the  authors 
from  whom  they  derive  their  knowledge,  have  rarely  devoted 
much  attention  to  what  we  have  termed  jurisprudence  or, 
in  other  words,  to  the  accurate  definition  or  analysis  of 
legal  idea3.  Thus  the  whole  series  of  cases  of  which 
Stevenson  v.  Maclean  is  the  last,  as  to  the  point  at  which  a 
contract  by  letter  is  complete,  is  confused  by  the  fact  that 
even  very  eminent  judges  have  not  until  recently  turned 
their  minds  to  the  careful  analysis  of  a  contract,  and 
certainly  in  their  language  and  possibly  in  their  own  minds 
confound  a  promise  or  accepted  offer  with  what  is  often 
laxly  called  a  promise,  that  is  the  offer  itself.  So  again  the 
whole  line  of  decisions  determining  the  circumstances  under 
which  an  action  of  trover  will  lie,  depend  at  bottom  on 
the  answer  to  the  question  what  is  meant  by  possession. 
One  may  here,  as  in  many  other  instances,  admire  the 
sagacity  with  which  the  strong  practical  sense  of  English 
Judges  has  led  them  gradually  to  arrive  at  conclusions 
very  similar  ^o  those  laid  down  on  speculative  grounds 
by  a  writer  such  as  Savigny,  but  it  is  sufficiently  clear 
that  much  ambig*uity  of  expression,  and  some  perplexity 
of ,  thought  would  have  been  avoided  if  both  the  Bench  and 
the  Bar  had  been  accustomed  to  the  analysis  of  what 
is  meant  by  possession.  The  same  remark  applies  to 
other  branches  of  the  law.  It  is  indeed  with  a  sense 
of  astonishment  that  persons  who  have  once  mastered 
Savigny's  well-known  treatise,  find  that  a  subject  apparently 
so  remote  from  it  as  English  decisions  on  the  nature  of 
domicil  exactly  illustrates  and  confirms  his  account  of  the 
elements  which  are   involved  in  the  term   **  possession." 

25 
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There   is,  to    speak   the    truth,  no    country   in   which  a 
study  of  jurisprudence  is   more   needed  than   in  modem 
England,  and  this  for  several  reasons.     In  the  first  place, 
Roman  Law,  its  definitions  and  method  of  arrangement, 
whether  they  be  bad  or   good,   supply,   at   any  rate,  to 
Continental  or    Scotch    advocates    a  general    basis  and 
scheme  of  legal  speculation,  quite  unlike  anything  possessed 
by   English   barristers.      In   the   second   place,  the  large 
field  left  open  with  us  for  judicial  legislation  makes  the 
decision  of  a  case,  which  is  in  any   sense   new,  depend 
upon  the  application  and  extension  of  received  .principles. 
A  barrister  who   knew  every  line   of  the   Statute  Book, 
and  remembered  every  case  in   Fisher*s  Digest  by  heart 
(if  the  existence  of  such  a  monster  be  conceivable)  would, 
in  spite  of  his  knowledge,   be  at   sea  when   called  upon 
to  deal  with  any  really  new  question  such  as  may  arise 
any  day,   unless  he  possessed   such   a  mastery  of  legal 
principles  as  enabled  him  to  see  not  only  what  was  the 
application   but  also  what   was   the   legitimate   extension 
of  a  received  legal  canon,  or  of  a  well-known  legal  con- 
ception.    No  mere  knowledge  of  Statutes  or  cases  would, 
for  example,  give  a  clue  to  the  decision  of  enquiries  such 
as  those  raised  by  Mordaunt  v.  Mordaunt,  Baker  v.  Baker^ 
Niboyet  v.  Niboyet,  or  Sottomeyer  v.  De  Barros.     What  is 
wanted  is  not   only    knowledge   but   insight,   and  though 
insight  is  the  gift  of  heaven  it  is  a  talent  which  may  be 
stimulated  or  increased  by  the  careful  study  of  legal  theory, 
or,  in  other  words,  of  jurisprudence.     Lastly,  the  mode  of 
mastering  the  law  which  used  to  be  adopted  by  the  great 
lawyers  of  a  past  generation  is  becoming  less  and  less  feasible 
for  their  descendants.      Men  such  as  Coke,  and   persons 
living  in  far  later  times   than    Coke^    mastered    English 
Law  by  the  simple,  though  infinitely  laborious  process  of 
reading  every  line  which  was  then  written  on  the  subject. 
In  Coke's  time  this  plan  could  be  by  a  man  of  unwearied 
industry  and  strong  memory  carried    out  to  the  letter. 
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Even  fifty  years  ago  there  were  persons,  it  may  be  sus- 
pected, who  had  in  substance  gone  through  the  whole 
mass  of  legal  literature.  Statutory  changes  were  unknown. 
The  courts  worked  slowly.  Decisions  ^yere  rare.  If  litigants 
suffered,  students  gained  by  the  delays  of  justice.  The 
complexity  of  life  and  society  was  less  than  it  is  at  present. 
When  you  could  travel  over  the  whole  of  the  field  of  law 
it  was  not  absolutely  necessary  to  have  a  complete  outline 
or  map  of  its  different  parts.  As  things  are  the  exhaustive 
method  of  study  is  an  impossibility.  A  man  ^vho  reads 
every  Statute  and  every  volume  of  the  year's  Law  Reports 
Mrill  certainly  find  that  he  has  consumed  no  small  amount 
of  the  time  which  he  can  give  to  study,  and  if  he  has  any 
intelligence  he  will  also  find  that  his  mere  reading  does 
not  effect  his  purpose.  No  human  memory  could  store 
up  the  amount  of  details  thrust  upon  our  supposed  student's 
attention.  If  he  is  to  get  through  his  work  at  all  he 
must  rely  on  a  mastery  of  principles.  A  score  of  cases 
are  constantly  only  illustrations  of  some  one  rule,  but 
rules  themselves  if  they  are  to  be  profitable  require  a 
careful  analysis  of  the  terms  in  which  they  are  expressed. 
Moreover,  a  lot  of  rules  is  of  little  worth  unless  the  rules 
form  a  systematic  whole.  Such  a  book,  for  example,  as 
Addison  on  Torts,  contains  much  information,  and  even 
gives  material  from  which  intelligent  readers  may  educe  a 
certain  number  of  principles;  but  an  utter  absence  of 
arrangement,  or  even  of  the  perception  on  the  writer's  part 
of  what  is  meant  by  systematic  arrangement,  makes  the 
book  little  better  than  a  planless  maze  filled  with  logical 
and  legal  pitfalls.  A  reader  who  is  to  get  any  advantage 
from  Addison,  and  the  remark  applies  in  principle  to  a  host 
of  other  writers,  must  acquire  by  some  means  or  other 
some  leading  ideas  as  to  the  nature  and  classification  of 
torts.  He  must,  that  is,  bring  to  his  task  some  knowledge 
of  jurisprudence. 

The  necessity  for  the  study  of  jurisprudence  has,  from  the 


3^6  THE    STUDY   OF    JURISPRUDENCE. 

very  circumstances  of  the  time,  thrust  itself  upon  the  atten- 
tion of  all  persons  who  have  come  to  the  Bar  during  the 
last  twenty  years.  But  the  study  of  jurisprudence  has 
generally  and  inevitably  meant  the  study  of  Austin.  Of  that 
author's  merits  it  is  impossible  to  speak  too  highly.  He 
revived  the  speculative  study  of  law  at  a  time  when  in 
England  it  was  either  almost  dead,  or  was  kept  alive  only  by 
those  reformers  in  whose  minds  legal  theories  were  subor- 
dinated to  the  aim  of  amending  the  law.  He  was  the  first 
teacher  who  directed  the  attention  of  Englishmen  to  the 
law  of  Rome,  and  showed  practically  that  the  two  great 
legal  systems  of  the  civilized  world  ought  to  be  studied 
together.  He  exhibited  further,  though  within  a  narrow 
area,  extraordinary  powers  of  logical  analysis.  There  are 
three  or  four  legal  conceptions  (we  doubt  whether  they 
amount  to  half-a-dozen)  such  as  the  idea  of  "  law,"  of 
"  sovereignty,"  of  **  rights  in  rem^**  and  "  rights  in  personam" 
which  he  grasped  so  firmly  and  expounded  with  such  preci- 
sion and  pertinacity  as  to  make  them,  so  to  speak,  his 
own.  No  student  who  has  once  sat  at  Austin's  feet  will 
on  a  certain  very  limited  number  of  points  ever  feel  astray. 
Austin  is  in  fact  to  lawyers  what  Ricardo  is  to  economists. 
When  you  have  once  imbibed  Austin's  doctrine  as  to  the 
meaning  of  the  law,  you  can  no  more  use  the  tenri  vaguely 
than  after  you  have  studied  Ricardo  you  can  doubt  what  is 
meant  by  rent.  Both  teachers  have  this  merit ;  they  force 
on  their  pupils  a  certain  number  of  views  or  dogmas  with  such 
vigour  that  the  impression  once  made  is  never  obliterated. 
Add  to  this  that  the  points  thus  hammered  home  are 
in  each  case  points  of  importance.  Austin's  undoubted 
merits  are  however  balanced  by  at  least  as  undoubted 
defects.  His  style'  is  crabbed  and  laborious.  He  has 
greater  command  of  thought  than  of  expression.  It  is 
hardly  an  exaggeration  to  say  that  he  cannot  handle 
the  English  language.  By  painful  iteration  and  reiteration 
he  forces  home  on  readers  the  idea  he  wishes  to  convey,  but 
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he  perplexes  them  by  slight  changes  of  expression  which  only 
repeat  the  same  thought  in  a  somewhat  different  form,  and 
whilst  he  attains  precision  he  never  attains  lucidity  of  state- 
ment. These  deficiencies  in  form  would  be  of  minor  conse- 
quence did  they  not  correspond  to,  or  arise  from,  a  fault  in 
the  substance  of  Austin's  speculations.  Few  men  of  so  much 
power,  and  in  one  sense  of  so  much  originality,  display  so 
little  fertility  of  mind.  Austin  can  seize  certain  ideas  of 
great  value  which  were  not  fully  grasped  by  his  con- 
temporaries. He  can  analyse  these  notions,  such  for 
instance  as  the  conception  of  "  sovereignty,"  with  unrivalled 
precision.  But  the  thoughts  which  occupy  or  pre-occupy 
his  attention  are  few.  He  never  gets  quit  of  them,  and 
can  never  approach  any  topic  without  introducing  his 
favourite  notions.  It  would  hardly  be  an  exaggeration  to 
say  that,  to  analyse  the  meaning  of  the  word  "  law,"  and  to 
enforce  the  distinction  between  "  rights m  rem**  and  "  rights 
in  personafHy*  was  the  only  work  to  which  Austin  dedicates 
such  of  his  powers  as  are  not  consumed  in  aggressive 
apologies  for  utilitarianism.  For  another  fault  of  Austin 
as  a  jurist  is  that  his  main  interest  lies  in  the  polemics  of 
Benthamism  rather  than  in  the  calm  analysis  of  legal  ideas. 
This  fact,  as  the  most  ardent  utilitarian  must  candidly 
admit,  renders  the  Lectures  on  Jurisprudence  singularly 
unfitted  ior  the  guidance  of  students.  Professor  Holland, 
is  a  disciple  of  Austin,  but  he  openly  avows  that  his  teacher 
devotes  **  much  space  to  digressions  upon  questions,  such 
as  the  psychology  of  the  will,  codification,  and  utilitarianism, 
which  has  no  necessary  connection  with  his  main  argument," 
while  "  he  leaves  large  tracts  of  his  subject  wholly  un- 
explored." The  last  words  point  to  what  is  after  all  the 
main  practical  flaw  of  Austin's  book.  It  is  not  only  a 
fragment,  which  though  a  misfortune  to  the  world  cannot 
be  termed  a  fault  in  the  writer,  but — what  is  far  worse — 
fragmentary.  One  may  conjecture  that  even  had  a  more 
propitious  fate  enabled  Austin  to  exhibit  all   his  ideas  on 
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law  his  work  would  have  remained  fragmentary  to  the 
end.  To  grasp  his  subject  as  a  whole,  to  sketch  its 
complete  outline,  to  track  out  each  part  in  all  its  ramifica- 
tions, and  to  give  to  different  legal  conceptions  their  right 
proportion,  and  to  assign  to  each  of  them  their  appro- 
priate place  in  a  scheme  of  law  were,  one  may  say 
without  the  least  wish  to  detract  from  the  claims  of  a 
^vriter,  who  ought  never  to  be  mentioned  without  profound 
respect,  not  achievements  for  which  Austin  displays  a  special 
capacity.  A  certain  want  of  the  sense  of  proportion  is  an 
essential  element  of  his  intellect.  Probably  a  keener  per- 
ception of  measure  would  have  rendered  him  a  less  efficient 
controversialist,  but  it  certainly  would  have  enabled  a  man 
of  far  less  than  his  ability  to  give  within  the  limits  of  two 
thick  volumes  something  like  a  general  view  of  the  whole 
field  of  jurisprudence.  A  reader,  at  any  rate,  who  seeks 
from  Austin  for  anything  like  a  general  map  or  scheme  of 
principles  is  certain  to  be  disappointed.  He  not  only  fails 
to  obtain  what  he  wants,  but  from  the  undue  prominence 
given  in  the  Lectures  on  Jurisprudence  to  one  or  two  topics 
he  sees  that  part  of  law  which  is  placed  before  him  from  a 
wrong  point  of  view.  Austin,  in  short,  does  not  deal  with 
his  subject  as  a  whole,  and  does  not  guide  his  readers  to 
its  true  centre. 

Professor  Holland's  Jurisprudence  precisely  supplies  what 
Austin  fails  to  give.  It  is  on  its  face  the  production  of  an 
Austinian  jurist.  This  is  patent  both  from  the  Professor's 
analysis  or  definition  of  the  term  law  and  from  his  mode 
of  dealing  with  the  matter  which  tests  a  jurist's  general 
doctrine — the  nature  of  Customary  Law.  But  Professor 
Holland,  though  a  disciple  of  Austin's  school,  brings  to  his 
work  qualifications  and  talents  very  different  from  those 
of  his  teacher.  His  style  is  admirable.  It  is  as  accurate 
as  Austin's  without  any  of  Austin's  stiffness.  He  exhibits 
a  practical  acquaintance  with  English  Law  which  Austin 
did  not  possess,  and  a  complete  mastery  of  Roman  Law  and 
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of  the  modem  writers  of  Roman  Law  which  no  English- 
man of  Austin's  generation  could  possess.  He  is  thoroughly 
free  from  all  polemical  bias,  and  without  the  feebleness  of 
eclecticism  does  full  justice  to  writers  such  as  Savigny, 
whos^  mode  of  thought  is  apt  to  repel  English  readers. 
Thus  Mr.  Holland's  account  of  "  possession"  provides  the 
best  resumi  which  has  ever  been  set  before  English  readers 
of  the  masterly  analysis  by  which  Savigny  resolved  into  its 
true  elements  what,  before  his  time,  had  been  a  not  more 
than  half  understood  idea.  But  the  pre-eminent  merits  of 
the  Professor's  work  are  that  he  approaches  his  subjefct 
from  its  true  centre,  that  he  deals  with  it  as  a  whole,  and 
that,  by  following  out,  though  in  mere  outline,  each  branch 
of  his  topic,  he  for  the  first  time  metes  out  the  whole  pro- 
vince of  jurisprudence  into  its  appropriate  parts,  and  in  the 
course  of  this  systematic  distribution  throws  an  infinity 
of  light  on  a  host  of  moot  questions,  such,  for  example, 
as  the  difference  between  public  and  private  law,  the 
meaning  of  status,  the  nature  of  so-called  private  interna- 
tional law,  which  have  been  but  incompletely  understood, 
mainly  because  they  have  not  been  considered  in  their 
proper  relation  to  each  other  and  to  the  whole  subject  of 
which  they  form  a  part.  That  Mr.  Holland  should  have 
fallen  into  some  errors  of  detail  is  almost  inevitable.  That 
treating  of  a  subject  full  of  moot  points  he  should  have 
advanced  some  doctrines  fairly  open  to  debate  is  also 
inevitable,  and  we  shall  call  attention  to  one  or  two  of 
the  points  on  which  his  views  are  in  our  judgment  erroneous ; 
but  the  first  duty  of  just  criticism  is  to  recognise  the  fact 
that  the  Professor  of  International  Law  has  produced  just 
that  kind  of  guide  to  jurisprudence  which  has  long  been 
needed  both  by  trained  lawyers  and  by  students,  and  has, 
in  fact,  superseded  Austin's  treatise,  and  to  examine  into 
the  general  method  and  scope  of  a  book  certain  deeply 
to  influence  legal  speculation. 

The  point  from  which  Mr.  Holland's  speculations  really 
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start  is  the  analysis  of  a  legal  right.  The  mode  in  which 
he  defines  a  term  which  everyone  uses,  but  which  few 
people  understand,  gives  an  excellent  example  of  his  logical 
acumen,  and  may  with  some  curtailment  be  stated  as 
follows.  A  right  generally,  is  one  man's  capacity  \)f  in- 
fluencing the  acts  of  another,  by  means  not  of  his  own 
strength,  but  of  the  opinion  or  the  force  of  society.  When 
a  man  is  said  to  have  a  right  to  do  anything,  what  is  meant 
is,  that  public  opinion  would  see  him  do  the  act  with  appro- 
bation, or  at  least  with  acquiescence,  but  would  reprobate 
the  conduct  of  anyone  who  prevented  him  from  doing  the 
act.  This  is  all  which,  for  the  purposes  of  law,  we  require 
to  know  about  the  meaning  of  a  right  generally,  but  law  is 
concerned  with  a  special  kind  of  right,  viz.,  a  **  legal  right," 
which  may  be  defined  as  "  a  capacity  residing  in  one  man  of 
controlling  with  the  assent  and  assistance  of  the  State,  the 
actions  of  others.'*  Thus  where  A.  is  said  to  have  a  legal 
right  to  his  estate,  what  is  meant  is  that  the  State  in 
civilized  countries  represented  by  the  Courts  and  their 
officers  will  aid  him  in  taking  possession  of  it,  and  in 
keeping  possession  of  it  undisturbed  by  the  acts  of  others. 
He  has,  that  is  to  say,  a  capacity  of  keeping  people  out  of 
a  particular  house  or  piece  of  land,  with  the  assent  and  by 
the  assistance  of  the  State.  When  this  account  of  a  right 
generally,  and  of  a  legal  right  in  particular,  is  fully  appre- 
ciated, several  matters  are  cleared  up,  around  which,  in 
many  minds,  there  lingers  a  good  deal  of  obscurity.  The 
difference  between  ** might "  and  "right"  becomes  apparent. 
When  a  man  can  carry  out  his  wishes  by  his  own  acts  with- 
out any  reference  to  the  aid  of  the  State,  he  has  the  power 
or  might  to  do  so,  but  no  question  of  right  comes  in.  When 
Robinson  Crusoe  and  his  man  Friday  kept  possession  of 
their  boat  against  the  attacks  of  savages,  they  exercised 
power,  they  did  not  exercise  a  right.  The  true  sense  again  of 
a  **  moral  right  "  is  now  easily  perceived.  If,  irrespectively 
of  A.'s  having  the  power  to  do  an  act  and  irrespectively 
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of  the  question  whether  the  State  will  or  will  not  assist 
him  in  doing  it,  public  opinion  would  view  his  doing  it 
with  approval,  then  in  the  eyes  at  least  of  those  who  repre- 
sent or  share  this  public  opinion,  he  has  a  moral  right  to 
do  the  act.  From  this  analysis  of  the  meaning  of  the  terms 
a** right,"  a  ** legal  right,"  and  a  "moral  right,"  several 
interesting  conclusions  follow,  which  however  it  is  hardly 
within  the  scope  of  the  Professor's  work  to  trace  out. 
One  can  for  example  see  in  a  moment  wherein  consists  the 
great  importance,  from  a  political  point  of  view,  of  estab- 
lishing a  coincidence  as  far  as  may  be,  between  legal  and 
moral  rights.  One  can  further  see  that  in  spite  of  the 
confusion  which  arises  from  confounding  the  notions  of 
"  what  is  right "  with  "  a  right,"  there  exists  far  more 
than  a  verbal  connection  between  the  two  ideas.  But 
the  main  importance  from  a  jurist's  point  of  view  of 
obtaining  an  accurate  definition  of  a  legal  right,  consists 
first  in  the  fact  that  the  conception  of  a  right  lies  at  the 
very  basis  of  all  the  speculations  of  jurisprudence,  and  that 
the  analysis  of  a  right  when  the  idea  is  reduced  to  its 
ultimate  elements,  viz.,  (i.)  of  a  person  in  whom  the  right 
resides ;  (ii.)  an  object  over  which  the  right  is  exercised ; 
(iii.)  acts  or  forbearances  to  which  such  person  is  entitled  ; 
(iv.)  a  person  from  whom  these  acts  or  forbearances  can  be 
exacted,  suggests  the  different  modes  in  which  rights  can 
with  advantage  be  classified.  The  four  most  important 
modes  of  classification  depend,  as  Professor  Holland  points 
out,  (i.)  upon  the  public  or  private  character  of  the  persons 
concerned  ;  (ii.)  upon  the  normal  or  abnormal  status  of  the 
persons  concerned ;  (iii.)  upon  the  limited  or  unlimited 
extent  of  the  person  of  incidence  (rights  in  rem  and  rights 
in  personam) ;  (iv.)  upon  the  act  being  done  for  its  own  sake, 
or  being  done  merely  in  default  of  another  act.  Every 
right  may  be  classified  under,  each  of  these  modes  of 
division.  **  Whatever  division  therefore  is  most  fertile  in 
results  should  obviously  be  selected  as  the  radical  one,  to 
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which  the  rest  should  be  subordinated  in  the  order  of  their 
relative  importance."  Professor  Holland,  rightly  as  we 
conceive,  considers  the  most  radical  division  of  rights  to  be 
that  dependent  upon  the  public  or  private  character  of  the 
person  concerned,  and  apparently  also  holds  that  the  most 
important  of  what  then  become  subordinate  divisions  is  that 
grounded  on  the  normal  or  abnormal  status  of  the  persons 
concerned.  No  better  mode  of  testing  and  criticising  his 
work  offers  itself  than  to  examine  the  mode  in  which  he 
deals  with  each  of  these  divisions  of  rights. 

The  classification  of  rights,  which  lies  at  the  foundation  of 
Mr.  Holland's  distribution  of  his  subject  depends  upon  the 
private  or  public  character  of  the  two  persons  necessarily 
concerned  in  any  given  right,  and  ultimately  leads  to  a  three- 
fold division,  both  of  rights  and  of  law.  The  two  persons 
may  be  both  "  private  "  persons  or  subjects,  in  which  case, 
their  rights  are  "  private  '*  or  "  civil  "  rights,  and  are  regu- 
lated by  '*  private  "  law.  Of  the  two  persons,  the  one  may 
be  the  State  and  the  other  a  subject,  in  which  case  their 
rights  are  "  public  "  or  "  political "  rights,  and  are  regulated 
by  "  public  "  law ;  or  lastly,  the  two  persons  may  both  be 
States,  in  which  case  their  rights  are  international  rights, 
and  regelated  by  ''  international  "  law.  As  it  is  admitted 
that  "  international  law  "  is  not,  properly  speaking,  law  at 
all,  and  the  rights  therefore  regulated  by  it  not,  properly 
speaking,  legal  rights,  we  may  exclude,  as  in  substance  does 
Mr.  Holland,  international  law  froni  consideration  to  be 
treated,  if  at  all,  as  a  sort  of  appendix  to  law  in  the  proper 
sense  of  that  term.  The  result  is  that  rights  are 
divided  into  "private"  rights,  and  public  rights  corres- 
ponding with  "  private  "  law  and  **  public  "  law.  The 
adoption  of  this  mode  of  division  has  many  obvious  advan- 
tages. The  distinction  between  private  law  and  public  law 
is  clearly  marked.  In  private  law,  which  is  in  many  respects 
only  typical  imperfect  law,  both  the  parties  are  private 
individuals,  above  whom  stands  the  State  as  an  impartial 
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arbiter.     In  public  law,  "  the  State  is  present  as  an  arbiter 

but  it  is  at  the  same  time  one  of  the  parties  concerned. 

By   adopting  this  sub-division  of  municipal  as  contrasted 

with  international  law,  its  whole  field  falls  at  once  into  two 

natural  sections.    On  the  one  hand  we  have  the  law  which 

regulates  rights  where  both  the  parties  concerned  are  private 

individuals,  on   the   other  hand   we   have   the  law  which 

regulates  rights  where  one  of  the  parties  concerned  is  public, 

or  in  other  words  the  State.     **  A  moment's  consideration 

further  will  show  the  convenience   of  an  arrangement  in 

accordance     with      which     constitutional,     ecclesiastical, 

criminal,  and  administrative  law,  on  the  one  hand,  and  the 

law  of  contracts  of  real  and  personal  property  of  wills  and 

successions   and   of  torts,  on  the  other  hand,  form   two 

groups,  to  one  or  other  of  which  every  legal  topic  may  be 

referred.     It  is  further  no  small  gain  to  come  back  to  the 

old  unapproved  division  of  jus  publicum  2Lnd  jus  privatum,  smd 

the  practical  gain  from  this  system  of  arirangement  is  shown 

by  nothing  more  clearly  than  by  contrasting  it  with  Austin's 

division  of  the  whole  field  of  law  into  the  law  of  persons 

and  that  of  things  "  subordinating  "  to  the  law  of  persons, 

the  mighty  cleavage  between  public  and  private  law.     The 

recommendations,  in  short,  of  the  mode  of  classification 

proposed   or    rather    revived   by   Professor   Holland    and 

sanctioned  by  the  practice  of  most  continental  codes  and 

writers,  are  great,  if  not   overwhelming.     But   we   doubt 

whether  the  dictates  of  practical   convenience   have   not 

induced  Mr.  Holland  to  sanction  (it  may  be  wisely)  a  slight 

amount  of  theoretical  or  logical  confusion.     We  certainly 

should  have  supposed  that  in  classifying  **  rights  "  he  was 

dealing  with  rights  properly  so  called,  and  it  is  perplexing 

to  find  that  his  three-fold  division  into  private,  public,  and 

international  involves  a  reference  to  rights  which,  not  being 

enforced  by  law,  are,  on  Mr.  Holland's  own  showing,  not 

"  legal  "  rights  at  all.     This  point,  however,  is  a  minor  one. 

It  is  hardly  necessary  to  say  that  though  the  reader  may  be 
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puzzled  for  a  moment,  there  is  no  confusion  in  the  mind  of 
our  instructor.  But  the  division  of  municipal  law  into 
public  and  private  raises  a  speculative  question,  in  the 
answer  to  which  Mr.  Holland  differs  from  Austin  and 
exhibits  some  little  inconsistency.  This  question  is, 
whether  the  Sovereign  power  in  the  State,  or,  in  other 
words,  the  State  itself,  can  in  strictness  be  clothed  with  a 
right.  Austin  distinctly  lays  down  that  this  is  not  possible. 
Professor  Holland  denies  the  impossibility  and  supports 
his  opinion  in  the.  following  terms :  "  We  assert  that  the 
Sovereign  may  be  clothed  with  a  right.  That  this  is  so 
may  be  seen  from  the  form  of  indictment,  which  in  England 
runs,  *  The  Queen  on  the  prosecution  of  A.  B.  against 
C  D.'  In  America,  *  The  People  against  E.  F.*  The 
State  is  surely  as  capable  of  possessing  a  right  as  is  the 
Corporation  of  London."  At  the  first  blush  of  the  matter 
everyone  would  be  inclined  to  hold  that  Mr.  Holland's  view 
is  correct.  Ordinary  modes  of  thought,  common  language, 
and  legal  formulas  all  favour  his  contention,  and  one's 
immediate  impression  is  that  Austin  has  blimdered.  But 
the  question  must  be  looked  at  more  closely.  The 
Professor,  we  assume,  certainly  means  here  to  treat  of 
"  legal "  rights.  Now  his  own  definition  of  a  legal  right 
is  "  a  capacity  residing  in  one  man  of  controlling,  with  the 
assent  or  assistance  of  the  State,  the  actions  of  others." 
But  the  alleged  right  for  the  existence  of  which  he  con- 
tends is  a  right  possessed  by  the  State  itself,  that  is  the 
State  (for  it  will,  we  conceive,  be  granted  that  the  Sovereign 
strictly  so-called  may,  for  this  purpose,  be  identified  with 
the  State),  is  alleged  to  have  a  capacity  residing  in  it  of 
controlling  with  the  assent  and  assistance  of  the  State,  the 
action  of  A.  B.  Surely  this  in  strictness  is  power  rather 
than  right.  In  other  words,  it  is  impossible  with  correct- 
ness to  attribute  a  legal  right  to  a  body  which  is  the  source 
of  legal  rights.  The  argument  from  formulas  is  of  very  little 
worth.    The  very  form  cited  might  be  taken  to  prove  that 
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the  Queen  was  the  Sovereign  of  England  in  the  sense  in 
which  the  term  Sovereign  is  used  by  jurists.     A  similar  line 
of  argument  would  establish  that  John  Doe  and   Richard 
Roe  possessed,  until  recent  years,  a  real  existence.    The 
truth  appears  to  be  that  it  is  for  many  purposes  convenient 
to  treat  the  Sovereign  or  the  State  as  possessing  what  are 
strictly  rights,  and  that  it  is  even  in  a  work  on  the  theory  of 
jurisprudence  well  to  have  recourse  to  a  convenient  mode  of 
expression  which  however  involves  an  element  of  fiction 
which  should  be  distinctly  recognised »     Mr.  Holland  him- 
self admits  that  in  "  public  law,  the  State  is  present  as 
arbiter  but  is  at  the  same  time  one  of  the  parties  interested." 
Surely  an  arbiter  who  arbitrates  between  himself  and  another 
is  in  strictness  not  an  arbiter  at  all.     "  An  arbiter,"  says 
Johnson,  "  is  a  Judge  appointed  by  the  parties  to  whose 
arbitration  they  voluntarily  submit."  The  very  term  implies 
the  existence  of  at  least  three  persons.     Where  the  State 
arbitrates  between  itself  and  another  person,  there  are, 
turn  it  which  way  you  will,  only  two  parties  to  the  trans- 
action. 

The  classification  of  rights,  according  to  the  normal  or 
abnormal  status  of  the  person  concerned,  is,  though  expressed 
in  new  terms,  not  in  itself  novel,  but  it  is  so  treated  in 
Professor  Holland's  Elements  of  Jurisprudence,  as  to  elucidate 
several  speculative  legal  problems.  The  basis  of  the 
division  is  clearly  status.  If  the  two  persons  concerned  in 
a  right  have  merely  the  legal  capacities  of  ordinary  citizens 
they  are,  to  use  Mr.  Holland's  terms,  "  normal "  persons. 
If  they  have  more  or  less  than  the  legal  capacities  of  ordinary 
citizens,  as  in  the  case  of  infants,  married  women,  or  lunatics, 
they  are  what  he  terms  "  abnormal  "  persons.  When  how- 
ever both  the  parties  to  a  right  have  merely  the  capacities, 
neither  more  nor  less,  of  other  citizens,  i.e.,  are  normal 
persons,  their  legal  personality  does  not  in  any  way  affect 
the  right.  Thus,  if  A.  and  B.  being  Englishmen  of  full  age 
and  sanity,  suffering  from  no  legal  disability,  enter  together 
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into  a  contract  or  sell  land  one  to  the  other,  their  legal 
personality,  just  because  it  is  the  same  as  that  of  C,  D.,  E., 
or  F.,  does  not  in  any  special  way  affect  the  validity  of  the 
contract  or  sale.  When,  on  the  other  hand,  one  or  either 
of  two  parties  to  a  right  have  either  more  or  less  than  the 
capacities  of  ordinary  citizens,  i.e.,  are  abnormal  persons, 
then  their  legal  personality  does  or  may  affect  the  right. 
If,  in  the  case  supposed,  A.  is  an  infant  or  B.  is  a  lunatic, 
this  fact  may  essentially  affect  the  validity  of  the  contract 
or  the  sale.  When  therefore  we  are  dealing  with  normal 
persons  we  may  look  simply  to  the  transaction  in  question 
without  reference  to  the  legal  personality  of  the  parties  to 
it.  When  we  are  dealing  with  abnormal  persons,  we  must 
look  not  only  to  the  transaction  but  to  the  legal  personality 
or  status  of  the  parties  to  it.  Hence  the  division  of  rights, 
according  to  the  normal  or  abnormal  character  of  the 
persons  concerned  in  them,  is  really  a  division  of  rights 
as  they  may  be  looked  at  independently  of  the  persons  con- 
cerned in  them,  and  as  they  may  be  looked  at  as  depending 
on  the  character  or  status  of  the  persons  concerned  in  them. 
In  other  words,  the  classification  proposed  by  Mr.  Holland 
is,  as  he  well  points  out,  at  bottom,  the  old  division  into  the 
"  law  of  things,"  and  law  of  persons.  But  his  mode  of 
dealing  with  this  classification  leads  to  the  following  among 
other  interesting  results. 

First.  The  reader  sees  what  the  ambiguous,  and  in  many 
respects  misguiding,  term  **  law  of  things  "  really  means. 
It  is  that  branch  of  the  law  which  treats  of  the  rights  of 
citizens  unaffected  by  their  special  personality  or  status. 
It  clearly  therefore  is  the  larger,  the  primary,  and  the  more 
important  branch  of  law. 

Secondly.  The  term  **  law  of  persons,"  which  is  almost 
as  ambiguous  as  its  correlative,  is  given  a  clear  and 
intelligible  sense.  It  is  that  branch  of  the  law  which 
treats  of  the  modifications  introduced  into  rights  by  the 
special  personality  or  status,  e.g.,  the  infancy  or  lunacy  of 
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the  persons  concerned  therein.  It  clearly  therefore  is  the 
smaller,  the  secondary,  and  less  important  branch  of  the 
law. 

Thirdly.  The  "  law  of  persons,"  or  to  use  Mr.  Holland's 
term,  the  law  of  abnormal  persons,  is  under  his  mode  of 
treatment,  disentangled  from  the  connected  but  different 
topic  of  what  the  Germans  call  "  Familienrecht,''  that  is  to 
say,  the  special  rights  which  belong  to  certain  personal 
relationships.  Thus  it  is  constantly  the  case  that  not 
merely  the  legal  exemptions  and  disabilities  of  infants  and 
females  covert,  but  also  the  rights  of  a  father  over  his  son, 
or  a  husband  over  his  wife,  are  brought  under  the  one 
head  of  the  law  of  persons  or  status,  though  the  question, 
for  instance,  "  how  far  a  woman's  capacity  for  contracting 
is  affected  by  coverture,  and  what  are  the  mutual  rights  of 
husband  and  wife,  are  radically  different  in  character." 

Fourthly.  Professor  Holland's  analysis  goes  very  far 
towards  solving  a  question  which  has  puzzled  both  students 
and  jurists.  What  is  the  definite  meaning  to  be  attached 
to  the  idea  of  status  ?  It  is  easy  enough  to  see  that  it 
means,  in  general  terms,  a  person's  capacity  for  the  acquisi- 
tion and  exercise  of  legal  rights,  and  for  the  performance 
of  legal  acts,  and  further,  that  when  a  person  belongs  to  a 
class,  such  for  example  as  that  of  infants,  which  has  rights 
in  excess  of,  or  below  the  legal  rights  or  capacities  of 
ordinary  citizens,  we  consider  him  to  have  a  particular 
status,  viz.,  of  infancy.  But  all  this,  though  true,  leads 
us  but  a  very  little  way.  Every  man  belongs  of  necessity 
to  an  indefinite  number  of  classes.  He  is  a  husband,  a 
landlord,  a  tenant,  a  seller,  a  buyer,  and  so  forth.  Are 
we  to  say  that  in  each  of  these  cases  he  acquires  a 
status?  If  so,  we  get  utterly  at  sea  and  find  to  our 
astonishment  that  the  greater  part  of  private  law  must 
be  placed  under  what  we  had  considered  the  limited 
category  of  the  law  of  persons.  The  difficulty  has  often 
been    seen    but    has  rarely  been    satisfactorily  met.      A 
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recent  writer  has,   with  great    ingenuity   and   acuteness, 
pointed   out   that   "  the   essential   feature   of   a  status   is 
that   the   rights  and   liabiHties   affecting  the   class   which 
constitutes  each   particular  status  are  such   as   no   mem- 
ber of  the   class   can  vary  by  contract.      An   infant,   for 
instance,   can  by  no   possibility  contract   himself  out    of 
the  Infants  Relief  Act."  *      But  this  remark  of  Sir  William 
Anson's,   though   original   and   well  worth   notice,   rather 
gives  a  criterion  by  which  to  ascertain  whether  a  particular 
class  constitutes  a  status,  than  an  explanation  of  the  meaning 
of  that  term.    The  characteristic  moreover  noticed,  though 
probably  true  of  every  kind  of  status,  applies,  it  may  be 
suspected,  to  classes  which  would  hardly  be  held  to  confer 
a  status  on   their  members.     Professor   Holland,  at    any 
rate,    goes    much    nearer    to    the    heart   of   the    subject. 
**  Assuming  it,"  he  writes,  "  to  be  convenient  to  draw  a 
line  between  the  law  of  things  and  that  of  persons,  where 
is  the  line  to  be  drawn?      The  true  test   is  surely  this. 
Does  the  peculiarity  of  the  personality  arise  from  anything 
unconnected  with  the  nature  of  the  act  itself  which  the 
person  of   inheritance "   [the   person   entitled  to  a  right] 
**  can   enforce  against  the  person  of  incidence  "    [«.^.,  the 
person  against  whom  the  right   can   be   enforced] .     "In 
order  to  determine,    for   instance,  whether  the  rights  of 
landlords  should  be  considered  under  the  law  of  persons 
we  must  ask  whether  landlords  as  a  class  have  any  juristic 
peculiarities,  unconnected  with  the  acts  they  are  entitled 
to  demand  from   their  tenants,   such  as  the  payment  of 
rent,   &c.  ?     They  clearly  have  not.     A  landlord  merely 
means  a  person  who  is  entitled  to  these  acts.     On  the 
other  hand,  suppose  a  landlord  to  be  an  infant.     Here,  at 
once,  a  whole  set  of  characteristics  are  present,  modifying 
the  right  to   rent,   &c.,  and   quite   unconnected  with  it. 
.     .     .     The  personality  recognised  in  the  law  of  persons  " 
[«.«.,  status]    "  is  such  as  modifies  indefinitely  the  l^;al 

*  See  Anton's  Law  of  Contract,  pp.  328,  329. 
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relations    into    which    the    individual    clothed   with    the 
personality    may    enter."      If,    therefore,   we    understand 
Mr.  Holland's  view  rightly,  the  law  of  persons  or  of  status  is 
the  account  of  the  way  in  which  a  person's  rights  are  under 
a  g^ven  legal  system  modified  by  his  belonging  to  a  particular 
class,  the  whole  of  whose  rights  are  or  may  be  affected 
by  their  belonging  to  this  class ;  or,  to  put  the  same  thing 
in    another  way,  whilst  the  law  of  things   assumes   that 
A.,  B.,  and  C.  have  the  same  capacity  for  the  exercise  or 
acquisition  of  legal  rights,  viz.,  the  capacity  of  an  average 
or  normal  citizen,  so  that,  for  instance,  a  sale  or  contract 
which  would  be  valid  if  made  by  A.  is  assumed  also  to  be 
valid  if  made  by  B.,  the  law  of  persons  assumes  that  the 
legal  effect  of  the  same  act,  e.g.,  a  sale  when  carried  out 
by  A.,  may  have  different  legal  results  from  those  which 
ensue  from  its  being  carried  out  by  B.,  and   further  lays 
down  what  is  the  nature  and  the  extent  of  the  modifica- 
tions introduced  into  a  person's  rights  by  belonging  to  a 
special  or  abnormal  class  or  status. 

The  more  Mr.  Holland's  views  on  this  point  are  examined 
the  more  satisfaction  they  will,  we  believe,  give  to  candid 
enquirers.     They  certainly  suggest  one  or  two  conclusions 
which  he  does  not  explicitly  draw  out  and  which  he,  for  all 
that  we  know,  would  not   absolutely  endorse.     It  is,  for 
example,  clear  that  the  word  status  is  a  purely  relative 
term   and  that  a  class  which   may  not  confer  upon   its 
members  an   abnormal  personality  or,  as  we  should  term 
it,  status,  under  the  law  of  one  country,  may  do  so  under 
the  law  of  another.     Thus  it  is  probably  true  that  if  you 
look  at  any  rate  to  civil  rights   only,   landlords  have  in 
England  no  juristic  peculiarities  unconnected  with  the  acts 
they  are  entitled  to  demand  from  their  tenants.     But  this 
certainly  has  not  been  so  at  all  times  and  in  all  countries* 
We  should  doubt  whether  even  now  it  held  good  of  all 
European  countries.     It  is  again  to  be  noticed  that  the 
ordinary  or  average  citizen  has  in  strictness  no  status.    The 

26 
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normal  person  is,  in  other  words,  the  measure  or  standard  by 
which  the  peculiarites  of  the  abnormal  person  are  tested 
His  position,  just  because  it  is  normal,  does  not  require 
notice,  and  does  not,  it  would  seem,  fall  under  the  law  of 
persons.    This  standard,  however,  itself  varies  in  different 
countries.     The  capacity,  for  instance,  for  drawing  a  bill  of 
exchange  is  certainly,  in  England,  one  of  the  rights  of  a 
normal  or  average  citizen.     Under  other  legal  systems  it  is, 
or  may  be,  the  right  of  a  special  class  only.    Whenever, 
further,  the  question  of  status  is  carefully  investigated,  the 
fact  becomes  apparent  that  a  main  cause  of  perplexity  is 
that  we  are  treading  on  the  very  border  land  which  divides 
the  province  of  law  from  that  of  logic.     Any  student  of 
Miirs    Treatise  on  Logic    will    remember    a    curious   dis- 
cussion   as    to    what    it    is  makes  one  class    (such,  for 
instance,  as  the  class  of  white  things)  appear  to  be  littie 
more  than  an  arbitrary  classification  whilst  other  classes 
appear  at  any  rate  to  constitute  what  Mill  terms  "real 
kinds."    The    difference,   when  examined  to  the  bottom, 
seems  to  be  this.     When  we  classify  objects  with  regard, 
for  example,  to  their  colour,  as  white,  red,  blue,  and  the 
like,  we  conceive,  rightly  or  not,  that  the  things  so  classed 
together  have  no  one  common  characteristic  except  their 
colour  or  possibly  qualities  directly  and  manifestly  flowing 
from  their  colour.     When,  on  the  other  hand,  we  classify 
a  lot  of  objects  under  the  head,  say  of  animal  or  vegetable, 
we  imagine,  whether  rightly  or  not,  that  the  lot  of  objects 
brought,  say  under  the  class  of  animals,  have  besides  the 
patent  qualities  which  have  led  us  so  to  class  them,  an 
indefinite  number  of  common  characteristics  which  we  have 
not  before  our  minds,  and  may  even  not  have  within  our 
knowledge.      Here  we  are  at  the  root  of  the  distinction 
between  the  classes  which  do  not  and  the  classes  which  do 
constitute  a  status.     We  conceive  that  the  class  of  land- 
lords have  no  common  juris  tic  peculiarity  except  that  which 
is  actually  implied  in  or  immediately  results  firom  their 
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being  landowners.     We  conceive  on  the  other  hand  that 
the   class  of  infants  or  married  women  have  an  indefinite 
number  of  common  characteristics.     A  status  is,  in  the 
province  of  law,  what  Mill  terms  a  real  kind.     We  have 
purposely  drawn  attention  to  the  mode  in  which  legal  and 
logical  speculations  at  one  point,  as  in  fact  at  many  others, 
approach  very  near  to  each  other's  confines.     The  connec- 
tion of  logic  and  law  is,  in  fact,  what  gives  the  interest  to 
the  theories  of  jurisprudence.    The  great  merit  of  Professor 
Holland's  book  is,  that  in  it  a  trained  lawyer  and  a  singularly 
acute  logician  has  provided  a  logical  scheme  or  framework 
for  the  arrangement  of  legal    conceptions.      No  greater 
service  could  have  been  rendered  to  anyone  who,  whatever 
his  professional  standing,  is  a  real  student  of  law. 

A.  V.  Dicey. 


IV.  — THE     LEGAL     RELATIONS     BETWEEN     A 
STOCKBROKER  AND   HIS  CUSTOMER.* 

TjIROM  the  evidence  given  by  the  Chairman,  the  Com- 
-*  mittee,  and  many  of  the  oldest  members  of  the 
London  Stock  Exchange,  before  the  Royal  Commission 
appointed  to  enquire  into  the  customs  of  that  institution, 
much  valuable  information  may  be  gathered,  tending  to 
throw  light  upon,  and  in  an  exhaustive  manner  to  explain 
the  mutual  rights  and  relations  of  Jobber,  Broker,  and 
Customer. 

We  propose  carefully  to  examine  these  rights  and 
relations,  more  especially  as  regards  their  bearing  upon 
the  employment  of  the  Broker  by  the  Customer,  and  the 
contract  resulting  therefrom. 

•  Communicated  by  Mr.  F.  T«  Piggott  and  Mr.  F.  Whinney,  Barristers-at-Law. 
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The  Broker  having  received  an  order  from  his  Customer, 
who  is  precluded  from  dealing  with  the  Jobber,  for  the 
purchase  or  sale  of  any  quantity  of  stock,  goes  into  the 
House  and  concludes  a  bargain  with  a  Jobber.  But  the 
Broker  neither  discloses  the  Customer's  name  to  the  Jobber, 
nor  in  delivering  a  contract-note  to  the  Customer  does  he 
disclose  the  Jobber's  name ;  and  this  is  with  the  express 
object  of  making  the  Broker,  and  not  the  Jobber,  liable 
upon  all  contracts  to  the  Customer.* 

The  Customer  and  Jobber  are  not  only  precluded  from 
dealing  with  one  another,  but  the  middleman,  who  is 
forced  in  by  the  rules  of  the  House,  does  not  establish  any 
privity  between  them.  Moreover  in  the  event  of  the 
Broker  failing,  no  recourse  can  be  had  by  the  Jobber  to 
the  Customer,  nor  by  the  Customer  to  the  Jobber  for 
differences  in  speculative  transactions,  that  is  to  say,  where 
the  intention  to  deliver  or  take  up  stock  is  absent. 

Further,  the  Broker  may,  in  executing  the  order  of  a 
Customer,  enter  into  a  contract  for  the  specific  amount  of 
stock  ordered  to  be  bought  or  sold,  or  may  include  such 
order  with  others  he  may  have  received  in  a  contract  for 
the  entire  quantity,  or  in  any  quantities,  at  his  convenience. 
He  may  therefore  fail  altogether  in  doing  that  which  it  is 
assumed  he  is  bound  to  do  as  Broker,  namely,  to  exercise 
care  and  diligence  in  finding  a  party  to  contract.  Even  in 
the  most  extreme  variation  of  the  relation  of  principal  and 
agent,  where  the  order  to  the  agent  is  to  buy  as  agent,  not 
only  with  an  express  dispensation  from  any  obligation  to 
establish  privity  of  contract  between  his  principal  and  the 
person  from  whom  the  agent  buys,  but  even  with  an  express 
direction  to  the  agent  not  to  establish  such  privity,  there 
is  no   dispensation    from    the  duty  to  find   a  person  to 

•  This  enforced  liability  of  the  Broker  to  the  Customer  pervades  all  the  rules 
of  the  House ;  one  rule  in  particular  provides  that  if  a  Customer  should  is 
any  way  be  able  to  make  the  Jobber  liable  upon  any  contract  entered  into 
with  the  Broker,  then  the  Broker  shall  be  liable  Jto  indemnify  the  Jobber. 
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contract.  But  in  Stock  Exchange  Contracts  there  is  no  real 
appropriation  to  any  particular  Customer  of  any  particular 
transaction  entered  into  with  the  Jobber.  Each  such  trans- 
action only  forms  an  item  in  an  account  with  that  Jobber, 
or  more  correctly  with  the  House  generally.  That  is  to 
say,  specific  delivery  or  acceptance  of  that  amount  of  stock 
is  not  necessarily  made,  but  the  transaction  is  liable  to  be 
balanced  at  any  time  during  that  account  by  a  counter- 
transaction  by  the  same  Broker  on  behalf  of  the  same  or 
any  Customer,  or  even  on  his  own  behalf,  so  that  the 
balance  only  of  all  purchases  and  sales  of  that  particular 
stock  made  by  the  Broker  in  the  House  generally  is  to  be 
finally  accepted  or  delivered  by  him  ;  and  this  through  the 
instrumentality  of  the  Clearing  House  and  the  system  of 
Tickets.* 

On  the  usual  settling-days  the  members  of  the  House 
balance  between  themselves  the  purchases  and  sales  so 
made,  and  make  or  receive  deliveries  to  or  from  their 
principals,  or  if  their  principals  refuse  to  accept  or  deliver, 
then  sell  or  buy  against  them  as  the  case  may  be,  and 
charge  them  with  the  loss  if  any ;  or  if  delivery  is  not 
required  on  either  side,  then  any  difference  which  may 
result  from  a  rise  or  fall  in  the  market  is  paid  by  the  one  to 
the  other. 

These  customs  furnish  overwhelming  evidence  that  the 
contracts  are  entered  into  by  the  Broker  on  the  Stock 
Exchange  entirely  on  his  own  account.  He  may,  and 
often  does,  enter  into  the  contracts  in  order  to  meet  the 
demands  of  his  customers,  but  his  resemblance  to  a  mere 
conduit-pipe  for  the  purpose  of  enabling  the  Customer  to 
supply  himself  seems  to  be  entirely  destroyed ;  and  it  is 
suggested  that  he  is  in  all  respects  not  only  a  principal 

•  A  Ticket  is  a  written  offer  to  purchase  stock  emanating  from  the  pur. 
chasing  Broker,  and  not  an  offer  to  deliver  stock  emanating  from  the  selling 
Broker.  It  does  not  therefore,  in  passing  from  hand  to  hand,  represent  the 
delivery  of  stock. 
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in  his  contract  with  the  Jobber,  but  a  principal  also  in 
his  contract  with  the  Customer.  This  view  of  the  relation 
existing  between  Stockbroker  and  Customer  appears  to 
be  exactly  analogous  to  the  relation  discussed  by  the 
House  of  Lords  in  Robinson  v.  Mollett  (L.  R.  7  E,  &  I., 
802),  where  Brett,  J.,  and  Cleasby,  B.,  in  delivering  the 
opinions  ultimately  adopted  by  all  the  Law  Lords,  declared 
that  the  effect  of  such  usages  was  to  change  the  character 
of  the  Broker  from  that  of  an  agent  to  buy  or  sell  for  the 
Customer,  into  that  of  a  principal  to  sell  to  or  buy  from 
that  Customer  ;  or  that  in  other  words,  to  adopt  the 
paraphrase  of  Brett,  J.,  the  contract  between  the  Broker 
and  Customer  may  be  stated  as  follows  : — In  consideration 
of  your  (Broker)  contracting  to  purchase,  as  principal, 
stock  at  the  present  time  for  delivery  at  the  next  account, 
and  of  your  offering  to  deliver  it  to  me  (Customer)  at  the 
next  account  at  the  price  at  which  you  buy  it  now,  I 
promise  to  accept  it  then  and  to  pay  for  it,  and  to  pay  you 
an  eighth  commission  for  making  such  a  contract. 

In  further  confirmation  of  this  view,  another  usage  may 
be  stated  which  shows  the  utter  absence  of  that  uberrima 
fides  which  ought  always  to  exist  between  principal  and 
agent.  The  Committee  have  power  to  sanction  another 
Broker's  carrying  on  the  business  of  a  defaulting  Broker 
and  entering  into  contracts  for  him  and  in  his  name,  on 
behalf  of  his  customers,  but  do  not  require  any  intimation 
of  the  default  to  be  given  to  any  Customer  with  whom  he 
may  so  deal. 

How  far  these  customs  may,  upon  receiving  judicial  con- 
sideration, be  held  to  be  bad  and  not  binding  upon  a 
Customer  unless  he  has  express  notice  of  these  methods  of 
doing  business,  it  is  not  for  us  now  to  discuss  ;  but  there  is 
no  doubt  that  by  means  of  them,  the  interests  of  the  Broker 
are  often  brought  into  opposition  with  those  of  his  principal ; 
for  many,  if  not  most,  Brokers  carry  on  speculative  transac- 
tions on  their  own  account ;  and  in  these  transactions,  from 
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the  method  of  doing  business,  the  Jobber  cannot  distinguish 
those  cases  in  which  the  Broker  has  a  principal  behind  him 
from  those  in  which  he  has  not.  Inasmuch  as  a  sufficient 
number  of  sales  and  purchases  of  any  particular  stock  have 
ipso  facto  a  tendency  to  produce  that  fall  or  rise  which  has 
been  operated  for,  it  may  frequently  become  the  Broker's 
interest  to  advise  or  dissuade  from  transactions  which  may 
or  may  not  further  his  own  ends :  and  although  it  is  not 
suggested  that  any  Broker  in  the  House  would  at  any  time 
wilfully  set  up  his  own  interests  against  those  of  his  Customer, 
still  it  is  totally  inconsistent  with  the  character  and  duties 
of  an  Agent  to  place  himself  in  such  a  position,  that  it  is  even 
possible  for  his  and  his  Customer's  interests  to  be  in  conflict. 
There  is  the  further  possibility  of  the  Broker  having  bargains 
open  in  the  particular  stock  in  which  the  Customer  desires 
to  deal,  and  he  may  thus  be  enabled  to  sell  his  own  stock  to 
the  Customer. 

It  remains  for  us  to  consider  how  fir  these  customs  affect 
the  decision  of  the  Court  of  Appeal  in  Thacker  v.  Hardy 
(L.R-  4  Q.B.D.  685).  The  Report  of  the  Royal  Com- 
mission was  made  public  about  a  week  after  that  decision, 
and  the  evidence  in  the  case  did  not  contain  any  full 
reference  to  or  explanation  of  these  customs.  It  was  there- 
fore impossible  for  the  Court  to  arrive  at  the  true  relation- 
ship between  the  parties.  It  is  submitted  with  all  deference 
that  the  evidence  of  these  customs  would  have  materially 
affected,  if  not  entirely  altered,  the  judgment  of  the  Court. 

Grizewood  v.  Blane  (11  C.B.  526)  decides  that  as  between 
two  principals,  contracts  nominally  for  the  sale  or  purchase 
of  stock,  in  reality  merely  resulting  in  the  payment  of  diff- 
erences, the  intent  to  deliver  or  take  up  stock  so  nominally 
sold  or  bought  being  altogether  absent,  fall  within  the 
Gaming  and  Wagering  Acts*  :   and  the  principle  of  this 

^  There  is  abundant  evidence  to  show  that  the  nature  of  the  transaction, 
whether  real  or  speculative,  is  or  can  be  known  by  the  Broker.  As  a  matter 
of  fact,  double  commission  is  charged  on  real  transactions. 
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case  has  never  been  doubted,  but  was  approved  in  Thacker 
V,  Hardy.  The  Court  of  Appeal  however  pointed  out  that, 
according  to  the  then  received  view  of  the  relationship  of 
Stockbroker  and  Customer,  the  action  in  Thacker  v.  Hardy 
was  really  one  by  an  agent  for  indemnity  against  liabilities 
incurred  by  him  in  carrying  out  the  orders  of  his  principal. 
Applying  therefore  these  customs  to  the  contract  in  a  specu- 
lative transaction  between  the  Broker  and  his  Customer, 
this  contract  may  be  stated  as  follows : — The  Broker  agrees 
to  sell  to  or  purchase  from  his  Customer  a  specific  amount 
of  stock  with  the  understanding,  as  found  by  Lindley,  J.,  in 
Thacker  v.  Hardy  and  by  the  Jury  in  Grizewood  v.  BlanCy 
that  delivery  shall  not  be  specifically  enfprced  on  either 
side,  but  that  on  some  future  day  the  Broker  will  buy  or 
sell  back  the  stock,  and  that  only  the  difference  in  price 
shall  be  paid  between  them.  The  Broker,  in  order  to 
protect  himself,  and  to  earn  the  differences  which  he  may 
be  called  upon  to  pay  to  his  Customer,  thereupon  enters 
into  covering  contracts  in  the  House,  or  in  other  words, 
hedges  the  bet  made  with  the  Customer.  It  is  true 
that  the  understanding  for  the  re-purchase  or  re-sale  by  the 
Broker  may  be  said  to  depend  upon  his  being  able  to  efifect 
a  corresponding  transaction  in  the  House,  but,  inasmuch  as 
there  in  no  difficulty  in  carrying  over  any  stock,  provided 
the  Broker  be  solvent  and  able  to  pay  the  current  interest 
for  money,  this  understanding  is  practically  absolute. 

Upon  these  grounds  it  is  suggested  that  such  transactions 
between  Broker  and  Customer  fall  within  the  Gambling 
Acts,  and  that  all  commission  charged  by  the  Broker  as 
consideration  for  entering  into  such  a  bet  becomes  tainted 
with  the  invalidity  of  such  transactions,  and  is  also  irre- 
coverable. 
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v.— LORD  CHIEF  BARON  YELVERTON, 

"DARRY  YELVERTON,  Lord  Viscount  Avonmore, 
-*^  Chief  Baron  of  the  Exchequer  in  Ireland,  was  bom 
on  the  28th  of  May,  1736,  in  the  village  of  Newmarket,  in 
the  County  of  Cork,  and  Province  of  Munster ;  a  Province 
more  eminent  for  scholarship,  natural  genius,  and  success, 
than  any  of  the  other  three.  He  owed  nothing  to  illustrious 
birth,  or  to  family  connexions,  since,  if  report  speaks 
truth  (and  it  is  highly  honourable  to  him),  his  Lordship's 
immediate  progenitor  was  but  a  small  dealer  in  wool,  and 
far  from  affluent  in  point  of  circumstances.  He  was 
unable  to  do  more  for  his  son,  Barry,  than  give  him  the 
rudiments  of  a  classical  education.  Bom  some  years  before 
Mr.  Curran,  Barry  Yelverton  had  preceded  him  in  the  same 
village  school. 

There  was  a  great  similitude  between  the  fortunes  of  Mr. 
Yelverton  and  Mr.  Curran  ;  both  moved  in  the  same  sphere, 
though  at  a  distance  of  some  dozen  of  years  in  their  period  ; 
they  were  bom  in  the  same  village;  both  were  inspired 
with  a  similar  genius,  and  a  like  ardour  for  education  ;  both 
entered  Trinity  College  as  sizars  ;  both  distinguished  them- 
selves by  the  rapidity  of  their  acquirements ;  both  obtained 
scholarships  after  very  short  ordeals ;  both  were  called  to 
the  bar,  at  which  each  struggled  on  for  years  in  obscurity ; 
both  were  poor,  and  without  patrons  ;  both  were  ardent 
lovers  of  their  country. 

Mr.  Yelverton,  before  the  expiration  of  his  scholarship, 
resolved  to  adopt  the  legal  profession  as  a  pursuit ;  but,  to 
acquire  knowledge  therein,  and  afterwards  obtain  his  call 
to  the  bar,  required  a  portion  of  this  "  world's  wealth," 
which  unluckily  his  finances  were  ill  able  to  afford.  His 
marriage,  at  this  period,  removed  this  impediment,  and 
enabled  him,  with  some  literary  exertions  of  his  own,  to 
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keep  his  terms  in  London,  and  obtain  his  call  to  the  Irish 
Bar  in  1764.  When  he  became  a  barrister,  he  occupied 
very  obscure  lodgings  in  Essex  Street,  a  part  of  the  city 
which  still  continues  to  be  unfashionable ;  here  he  remained 
for  some  time,  and  proved  in  his  own  case  that  the  most 
eminent  legal  attainments  may  remain  long  in  obscurity. 
The  industry  and  ability  of  Mr.  Yelverton,  however,  did  at 
length  prevail  ;  but  many  years  elapsed  between  his 
assumption  of  a  wig  and  gown,  and  his  becoming  a  character 
known  to  the  public  in  any  other  way,  than  as  a  professional 
man  labouring  successfully  for  his  client  and  his  fee. 

We  do  not  hear  of  him  in  a  public  capacity  until  the 
occurrence  of  that  important  crisis  when  the  calamities  of 
Ireland  urged  her  friends  to  battle,  and  that  successfully, 
for  an  enlargement  of  her  commercial  privileges,  and  shortly 
afterwards  for  the  recognition  of  her  Legislative  Indepen- 
dence. 

Mr.  Yelverton  who  had  now  obtained  a  seat  in  Parlia- 
ment, co-operated  with  the  other  Nationalists  of  the  day  in 
the  pursuit  of  these  objects,  and  was  conspicuous  for  the 
energy  and  boldness  of  his  exertions.  When  once  the 
aim  set  before  them  was  attained,  he  not  only  ceased  to 
lend  the  aid  of  his  talents  and  experience  to  the  popular 
party,  but  actually  opposed  them,  ranging  himself  on  the 
side  of  the  Court,  and  resisting  every  attempt  to  procure 
reform  in  the  Representative  system  by  means  of  the 
Volunteer  associations. 

He  was  appointed  Attorney-General  in  1782,  by  the 
Portland  Administration ;  this  appointment  placed  him  in 
the  direct  path  to  the  highest  honours  of  his  profession, 
and  in  1784  he  was  nominated  a  Privy  Councillor  for 
Ireland,  and  raised  to  the  Bench  as  Chief  Baron  of  the 
Exchequer.  His  elevation,  though  generally  considered  as 
a  reward  for  his  political  services,  was  yet  not  unwelcome 
to  the  public  which  could  recognize  the  learning,  the 
talents,  and  the  professional  integrity  of  a  great  lawyer. 
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Removed  from  the  House  of  Commons  to  the  Bench  and 
yet  not  raised  to  the  Peerage,  his  opportunities  of  render- 
ing political  service  to  his  party  were,  of  course,  extremely 
rare.  It  was  thought  that  judicial  gravity  abated  his 
ardour  and  rendered  his  devotion  to  the  Court  less  con- 
spicuous. About  this  time  the  King's  mental  health  became 
lamentably  shaken,  and  to  such  an  extent  that  the  question 
of  appointing  a  Regent  during  its  continuance  was  agitated 
in  the  Parliaments  of  both  Kingdoms.  Chief  Baron 
Yelverton  once  more  joined  his  old  political  associates  of 
the  opposition.  The  influence  of  his  talents,  admittedly 
great,  was  considered  most  formidable  ;  his  ofiice  as  Chief 
Baron  was  certain  for  life,  and  no  power  of  dismissal  existed 
to  keep  his  principles  in  check ;  besides,  the  measure  of  a 
Union  was  in  contemplation,  and  the  only  hope  of  neutralis- 
ing such  an  opponent,  and- of  conciliating  his  support,  was 
to  elevate  him  to  the  peerage.  Accordingly,  on  the 
19th  June,  1795,  he  was  created  Baron  Yelverton  of 
Avonmore,  in  the  County  of  Cork. 

Lord  Avonmore  was  one  of  those  men,  in  whom  a  rare 
intellect,  and  vast  acquirements,  were  found  united  with  the 
most  artless,  unsuspecting,  innocency  of  nature.  Whatever 
a  person  in  whom  he  confided  asserted,  he  considered  to  be 
as  indubitably  true  as  if  he  had  uttered  it  himself.  His 
friend  and  junior,  Mr.  Curran,  aware  of  this  amiable  im- 
perfection, used  often  to  trifle  with  it,  and  in  moments  of 
playful  relaxation  to  practice  harmless  impositions  upon  his 
lordship's  credulity.  His  ordinary  aitifice  was  to  touch  his 
sensibility,  and  thus  excite  his  attention,  by  relating  in  his 
presence  some  affecting  incident,  and  then,  pretending  to 
be  unconscious  that  his  lordship  was  listening,  to  proceed 
with  the  details  of  many  strange  and  improbable  particulars, 
until  he  should  be  interrupted,  as  he  regularly  was,  by  the 
kind-hearted  Judge's  exclaiming — "  Gracious  heavens.  Sir, 
is  it  possible  ?  I  have  inadvertently  overheard  all  those 
most  truly  amazing  circumstances,  which   I  could  never 
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have  believed  if  they  did  not  come  from  such  good 
authority."  His  lordship  at  last  discovered  the  deception, 
and  passing  into  the  opposite  extreme,  became  even  ludic- 
rously cautious  and  incredulous  as  to  eveiything  Mr.  Curran 
stated.  Still,  however,  the  latter  persisted,  and  quickening 
his  invention  as  the  difficulties  increased,  continued  from 
year  to  year  to  gain  many  a  humourous  triumph  overall  the 
defensive  caution  of  his  friend. 

Even  on  the  Bench,  Lord  Avonmore  evinced  the  same 
superstitious  dread  of  the  advocate's  ingenuity,  whom  he 
would  frequently  interrupt,  sometimes  in  a  tone  of  endear- 
ment, sometimes  of  impatience,  saying — "  Now,  Mr.  Curran, 
I  know  your  cleverness,  but  it  is  quite  in  vain  for  you  to 
proceed ;   I  see  the  drift  of  it  all,  and  you  are  only  giving 
yourself  and  the  Court  unnecessary  trouble."     Upon  one  of 
these  occasions,  Lord  Avonmore  having  frequently  inter- 
posed to  prevent  counsel's  putting  forward  some  topic  that 
was  really  relative  and  pertinent  to  the  issue,  declaring  as 
often  as  it  was  attempted,  that  the  tendency  of  his  argu- 
ment was  quite  obvious,  and  that  he  was  utterly  strajring 
from  the   question,   Mr.   Curran   addressed    him  thus:— 
"  Perhaps,  my  lord,  I  am  straying  from  the  question,  but 
you  must  impute  it  to  the  extreme  agitation  of  my  mind ; 
I  have  just  witnessed  so  dreadful  a  circumstance  that  my 
imagination  has  not  yet  recovered  from  the  shock."    His 
lordship  was  now  all  attention.     "  On  my  way  to  Court, 
my  lord,  as  I  passed  through  one  of  the  markets  I  observed 
a  butcher  proceeding  to  slaughter  a  calf.    Just  as  his  hand 
was  raised,  a  lovely  little  child  approached  him  unperceived, 
and  terrible  to  relate — I  still  see  the  life  blood  gushing  out 
— the  poor  child's  bosom  was  under  his  hand,  when  he 
plunged  his   knife  into — into" — "into   the   bosom  of  the 
child,"  cried  out  the  Judge  with  great  emotion — "  into  the 
neck  of  the  calf,  my  lord;   but  your  lordship  sometimes 
anticipates." 

The  friendship  which  subsisted  between  Lord  Avonmore 
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and   Mr.  Curran,  could  not  be  overlooked  in  any  notice  of 
his    lordship's  life.     It  is  thus  graphically  referred  to   in 
Curran's  Curran,  the  most  able  and  charming  tribute  from 
kin    to   kindred   of  which  we    possess   any  record.     "  In 
relating  the  steps  by  which  Mr.  Curran  advanced  to  profes- 
sional  distinction,   it  would  be  an   injustice  to   omit  the 
support  which  he  found  in  the  friendship  of  the  late  learned 
and    respected    Lord   Avonmore,   then    Mr.   Yelverton,   a 
leading  counsel  at  the  Irish  Bar.    This  excellent  and  rarely 
gifted  man  had  himself  risen  from  an  humble  station,  and, 
knowing,  by    experience,  *how  hard  it  is  to  climb,'  was 
ever  most  prompt  in  encouraging  and  assisting  those  whom 
he    saw    imitating    his    own    honourable    example.      His 
friendship  for  Mr.  Curran  commenced  in  1775,  through  the 
father-in-law  of  the  latter.  Dr.  Creagh,  between  whom  and 
Mr.  Yelverton  an  old  and  tender  intimacy  had  subsisted,  and 
with  the  exception  of  a  few  intervals  of  temporary  alienation 
from  political  differences,  continued  unimpared  to  his  death. 
"  In  one  of  Mr.  Curran's  latest  efforts  at  the  Bar,*  we  find 
him  fondly  turning  aside  for  a  moment  to  indulge  his  respect 
for   the  Judge  and  the  scholar,  and  his  gratitude  to  the 
friend  of  his  early  life."     Mr.  Curran  drew  the  following 
beautiftil  character  of  Lord  Avonmore ;  to  strangers  it  may 
seem  overwrought,  but  to  those  who  were  familiar  with  the 
simple  antique  grandeur  of  mind  that  dignified  the  original, 
the  fidelity  of  the  likeness  will  be  apparent : — 

"  I  am  not  ignorant,  my  lords,  that  this  extraordinary 
construction  has  received  the  sanction  of  another  Court, 
nor  of  the  surprise  and  dismay  with  which  it  smote  upon 
the  general  heart  of  the  Bar.  I  am  aware  that  I  may  have 
the  mortification  of  being  told  in  another  country  of  that 
unhappy  decision,  and  I  foresee  in  what  confusion  I  shall 
hang  down  my  head  when  I  am  told  it,  but  I  cherish  too 

*  Argument  on  the  return  to  the  writ  of  Habeas  Corpus  in  the  case  of  the 
Hon.  Mr.  Justice  Johnston,  who  was  prosecuted  for  a  libel  on  the  Irish 
Government. 
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the  consolatory  hope  that  I  shall  be  able  to  tell  them  that 
I  had  an  old  and  learned  friend,  whom  I  would  put  above 
all  the  sweepings  of  their  hall,  who  was  of  a  different 
opinion,  who  had  derived  his  ideas  of  Civil  Liberty  from 
the  purest  fountains  of  Athens  and  of  Rome,  who  had  fed 
the  youthful  vigour  of  his  studious  mind  with  the  theoretic 
knowledge  of  their  wisest  philosophers  and  statesmen,  and 
who  had  refined  that  theory  into  the  quick  and  exquisite 
sensibility  of  moral  instinct,  by  contemplating  the  practice 
of  their  most  illustrious  examples  :  by  dwelling  on  the  sweet- 
souled  piety  of  Cymon,  on  the  anticipated  Christianity  of 
Socrates,  on  the  gallant  and  pathetic  patriotism  of 
Epaminondas,  on  the  pure  austerity  of  Fabricius,  whom  to 
move  from  his  integrity  would  have  been  more  difiBcult  than 
to  have  pushed  the  sun  from  his  course  ;  I  would  add  that 
if  he  had  seemed  to  hesitate,  it  was  but  for  a  moment,  that 
his  hesitation  was  like  the  passing  cloud  that  floats  across 
the  morning  sun,  and  hides  it  from  the  view,  and  does  so 
for  a  moment  hide  it  by  involving  the  spectator  without 
even  approaching  the  face  of  the  luminary ;  and  this 
soothing  hope  I  draw  from  the  dearest  and  tenderest  recol- 
lections of  my  life,  from  the  remembrance  of  those  Attic 
nights,  and  those  refections  of  the  Gods,  which  we  have 
spent  with  those  admired,  and  respected,  and  beloved 
companions  who  have  gone  before  us  : — over  whose  ashes 
the  most  precious  tears  of  Ireland  have  been  shed  * ;  yes 
my  good  lord,  I  see  you  do  not  forget  them,  I  see  their 
sacred  forms  passing  in  sad  review  before  your  memory; 
I  see  your  pained  and  softened  fancy  recalling  those  happy 
meetings,  when  the  innocent  enjoyment  of  social  mirth 

*Here  Lord  Avonmore  burst  into  tears;  his  lordship,  in  whose  bieast 
political  resentment  was  easily  subdued,  could  not  withstand  the  appeal  to  his 
heart :  at  the  period,  1804,  there  was  a  suspension  of  intercourse  between  him 
and  Mr.  Curran,  but  the  moment  the  Court  rose,  his  lordship  sent  for  his 
friend,  and  throwing  his  arms  round  him,  declared  that  unworthy  artifices  had 
been  used  to  separate  them,  and  that  they  should  never  succeed  in  future. 
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expanded  into  the  nobler  warmth  of  social  virtue,  and  the 
horizon  of  the  board  became  enlarged  into  the  horizon  of 
man ; — ^when  the  swelling  heart  conceived  and  communi- 
cated the  pure  and  generous  purpose — ^when  my  slenderer 
and  younger  taper  imbibed  its  borrowed  light  from  the  more 
matured  and  redundant  fountain  of  yours.  Yes,  my  lord, 
we  can  remember  those  nights  without  any  other  regret, 
than  that  they  can  never  more  return,  for 

We  spent  them  not  in  toys,  or  lust,  or  wine. 

But  search  of  deep  philosophy, 

Wit,  eloquence,  and  poesy. 

Arts,  which  I  loved,  for  they  my  friend  were  thine.'' — Cowley. 

Lord  Avonmore  was  the  person  under  whose  auspices 
was  formed  in  the  year  1779  a  Patriotic  and  Convivial 
Society,  the  **  Monks  of  the  Order  of  St.  Patrick,"  which 
was  in  those  days  sufficiently  celebrated,  and  composed  of 
men  such  as  Ireland  could  not  easily  assemble  now.  It  was 
a  collection  of  the  wit,  the  genius,  and  public  virtue  of  the 
country ;  and  though  the  name  of  the  Society  itself  is  npt 
embodied  in  any  of  the  National  records,  the  names  of  its 
members  are  to  be  found  in  every  page,  and  while  Ireland 
has  a  memory  will  be  remembered  with  gratitude  and 
pride. 

The  primary  object  of  this  Association  was  to  give  Ireland 
a  Constitution,  and  to  nourish  and  diffuse  among  her  people 
the  spirit  and  intelligence  which  should  render  them  worthy 
of  the  gift ;  and  when  the  day  arrived,  as  it  shortly  did, 
when  it  appeared  that  the  rights  to  which  they  aspired  were 
not  to  be  gained  without  a  struggle,  the  leading  members 
of  the  Order  of  St.  Patrick  were  seen  conspicuous  in  the 
post  of  honour  and  of  danger. 

His  friend,  Mr.  Curran,  always  bore  a  distinguished  part 
in  their  meetings.  He  was  prior  of  the  Order.  It  was  to 
them,  and  to  the  many  happy  and  instructive  hours  he  had 
passed  among  them  that  he  so  pathetically  alluded  in  the 
fine  burst  of  social  enthusiasm  which  has  just  been  cited. 
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No  man  possessed  a  higher  character  in  private  life  than 
Lord  Avonmore ;  simple  and  unassuming  in  his  manners, 
with  an  innate  goodness  of  heart,  which  too  often  made 
him  the  dupe  of  the  designing,  he  was  beloved  by  all ;  and 
yet  owing  to  this  amiable  characteristic  he  was  imposed  on 
even  in  the  most  trivial  occurrences  of  life  by  the  most 
shallow  of  his  domestics,  though  possessing  a  strength  and 
grasp  of  intellect  fitted  to  direct  and  enlighten  Senates. 

As  a  public  speaker,  his  leading  feature  was  strength ; 
his  voice,  deep  and  sonorous,  added  to  a  pronunciation  slow 
and  solemn,  gave  great  weight  to  what  was  dictated  by  a 
mind  well  stored  with  legal  and  general  knowledge.  His 
understanding  was  capable  of  arranging  in  the  most 
judicious  manner  the  excellent  materials  which  it  possessed, 
with  a  fancy  not  destitute  of  the  powers  of  embellishment. 
His  manner  was  animated  and  impressive,  of  quick  percep- 
tivenes§,  perhaps  too  readily  irritated,  and  apt  to  be  roused 
to  indignation  by  any  appearance  of  fraud  or  oppression ; 
he  seemed  always  to  display  the  feelings  of  a  good  man. 

On  the  Bench  perhaps  he  possessed  too  little  of  that 
stoical  cast  of  mind  which  is  so  essential  to  the  ascertainment 
of  guilt  or  innocence  ;  a  case  was  no  sooner  opened,  than 
he  caught,  or  supposed  he  caught,  sufl&cient  to  guide  his 
decision  ;  and  every  eflfort  which  the  advocate  afterwards 
made  to  remove  this  first  impression,  Lord  Avonmore 
strenuously  resisted  as  an  unworthy  artifice  to  impose  on 
his  understanding  and  to  throw  the  veil  of  eloquence  around 
truth  and  justice.  This  fault  excepted — and  it  is  one  to 
which  Lord  Mansfield  himself  was  but  too  prone — Lord 
Avonmore  was  allowed  to  be  an  excellent  judge,  of 
inflexible  integrity,  and  extensive  legal  learning. 

This  distinguished  man  was  honoured  with  a  further 
degree  of  elevation  on  the  29th  December,  1800,  as  Viscount 
Avonmore,  a  dignity  which  he  lived  but  a  few  years  to 
enjoy.     He  died  on  the  19th  of  August,  1805. 

Waldron  Burrowss. 
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(England,  Scotland,  and  Ireland.) 

Andrews,  Biggs,  of  Heavitree  House,  Exeter,  and  of  the 
Middle  Temple,  Esq.,  Q.C.  and  a  Bencher,  aged  85.  CaJled 
1819.  K.C.,  1837  ;  Commissioner  of  Bankrupts  for  the  Exeter 
District,  1858.    April  2S. 

Ayckbourn,  Hubert,  Esq.,  Solicitor.    May^. 

Baillie,  James  William,  Esq.,  W.S.  (Scot.),  aged  55. 
Admitted  1847.    J.P.  for  Lanarkshire.    April  30. 

Baker,  William,  Esq.,  Solicitor,  late  of  Taunton,  aged  69, 
Admitted  1835.    May  27. 

Barber,  John,  Esq.,  Solicitor,  Derby,  and  Clerk  of  the  Peace 
for  the  County  since  1849,  aged  83.    April  27. 

Barker,  Henry  Oliver,  of  the  King's  Inns,  and  of  Lincoln's 

Inn,  Esq.,  Barrister- at-Law,  LL.D.,  J.P.     Called  1853,  and  to 
the  English  Bar,  1856.    yune  11. 

Battersby,  George,  of  the  King's  Inns,  Esq.,  Q.C,  LL.D., 
Chancellor  of  the  Arch-Diocese  of  Dublin,  aged  79.  •  B.A.,  Trin. 
Coll.  Dub.,  1823  ;  LL.D.,  1832.  Called  to  the  Irish  Bar,  1826 ; 
Q.C,  1844;  Bencher  of  the  King's  Inns,  Dublin,  1861.  J.P. 
for  Cavan,  Meath,  and  Westmeath.    June  9. 

Beaumont,  James,  Esq.,  Solicitor,  aged  71.  Admitted  1829. 
May  21, 

Bell,  Robert,  of  the  King's  Inns,  Esq.,  Barrister-at-Law 
aged  77.    yuly  3. 

Benbow,  John  Henry,  Esq.,  Solicitor,  aged  79.  Admitted 
1822.    May  3. 

Booth,  James,  of  Lincoln's  Inn,  Esq.,  Barrister-at-Law,  CB. 
Called  1824.  Formerly  Counsel  to  the  Speaker  and  Examiner 
of  Recognizances,  and  from  1850  to  1865  a  Secretary  to  the 
Board  of  Trade.    May  1 1 . 

BuRRELL,  Joseph,  of  Copsehill,  Wimbledon,  and  of  the 
Middle  Temple,  Esq.,  Barrister-at-Law,  aged  70.  Called  1836. 
May  14. 

BuRRiDGE,  Arthur,  Esq.,  Solicitor,  Taunton,  aged  56.  Ad- 
mitted, 1848.    J^uly  15. 

Buxton,  Harry  Wilmot,  of  Ashbourne,  Derbyshire,  and  of 
Middle  Temple,  Esq.,  Barrister-at-Law,  F.R.A.S.,  aged  71. 
Called  1845.    ynm  6. 
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Cave,  Right  Hon.  Sir  Stephen,  G.  C.  B.,  of  Cleve  Hill, 
Gloucester.  Sidbury  Manor,  Devonshire,  and  of  the  Inner 
Temple,  Barrister-at-Law,  aged  60.  Eldest  son  of  the  late 
Daniel  Cave,  of  Cleve  Hill  and  Sidbury,  Esq.,  by  Frances, 
daughter  of  the  late  Henry  Locock,  Esq.,  M.D.  M.A.,  Ball. 
Coll.,  Oxon.  Called  to  the  Bar,  1846.  M.P.  (Cons.)  for 
Shoreham,  from  1859  to  the  end  of  the  last  Parliament. 
P.C.,  1866 ;  Paymaster-General  and  Vice-President  of  the 
Board  of  Trade,  1866-1868  ;  Judge  Advocate-General,  1874-75; 
Special  Commissioner  to  Egpyt,  1875,  ^^^  ^^  ^^^  return  Pay- 
master-General till  the  dissolution  of  the  late  Parliament. 
June  6, 

Clive,  George,  of  Perrystone  Court,  Ross,  Herefordshire, 
Claggan,  Co.  Mayo,  and  of  Lincoln's  Inn,  Esq.,  Barrister- 
at-Law,  formerly  Judge  of  the  Southwark  County  Court,  aged 
73.  M.A.,  B.N.C.,  Oxoh.  Third  son  of  the  late  Edward 
Bolton  Clive,  Esq.,  of  Whitfield,  Herefordshire,  by  the  Hon. 
Harriet  Archer,  daughter  and  co-heiress  of  Andrew,  last  Lord 
Archer.  Called  1830.  After  acting  as  Police  Magistrate  for 
Kensington  and  Wandsworth,  he  was  in  1836  made  a  Poor  Law 
Commissioner,  and  from  1847  to  1857  filled  the  office  of  Judge 
of  Southwark  County  Court.  M.P.  (Liberal)  for  Hereford, 
1857-69,  and  again,  1874-80  ;  Under  Secretary  for  the  Home 
Department,  1859-62.  By  his  marriage,  in  1835,  with  Anna 
Sybella,  daughter  of  the  late  Sir  Thomas  H.  Farquhar,  Bart.,  he 
leaves  an  eldest  son  Lieut.-Col.  Edward  Henry  Clive,  Grenadier 
Guards,  M.P.  for  Hereford,  1869-71.    June  8. 

Combe,  Richard  Thomas,  of  Earnshall,  Somerset,  and  of  the 
Middle  Temple,  Esq.,  Barrister-at-Law,  aged  66.  B.A.,  Univ. 
Coll.,  Oxon.  Called  1840.  Assumed  by  Royal  License,  in  1849, 
the  name  and  arms  of  "Combe,"  in  lieu  of  his  patronymic 
♦*  Maddison.'*  Some  time  Recorder  of  Langport.  J. P.  and  D.L. 
for  Somerset.    May  8. 

Ckombie,  Lewis,  Esq.,  Solicitor.     Admitted  1821.     Apr.  29. 

Davies,  William  Henry,  Esq.,  Solicitor,  and  Registrar  of  the 
County  Court,  Weston-super-Mare, Somerset.  M. A., Trin.  Coll., 
Cambridge.     Admitted  1862.     May  11. 

Drummond,  John,  Esq.,  Solicitor,  Croydon,  aged  77.  Ad- 
mitted 1823.     Mar,  19. 

DuNLOP,  Alexander,  of  Clober,  Esq.,  Advocate  at  the 
Scottish  Bar,  aged  87.     Called  181 7.     June  7. 

FiTZWiLLiAMs,  Edward  Crompton  Lloyd,  of  Adpar,  Cardigan- 
shire, and  of  the  Inner  Temple,  Esq.,  Barrister-at-Law,  aged  72. 
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Called  1831.  Formerly  a  Commissioner  in  Bankruptcy  and 
Lunacy  for  Counties  of  Cardigan,  Carmarthen,  Pembroke,  and 
Brecon.  J. P.  for  the  three  first-named  counties.  In  1849 
assumed  the  ancient  family  name  of  **  Fitzwilliams,*'  in  lieu  of 
his  natal  surname  "  Hall."    April  17. 

Freeland,  Antony  Ward,  of  Lincoln's  Inn,  Esq.,  Barrister- 
at-Law,  aged  35.     Called  1861.     April  15- 

Fyfe,  James  Hamilton,  of  the  Middle  Temple,  Esq.,  Barrister- 
at-Law,  aged  42.  Called  1863.  From  its  commencement  till 
1 87 1  Assistant  Editor,  under  Mr.  Greenwood,  of  the  Pall  Mall 
Gazette,  and  afterwards,  1871-8,  filled  the  same  post  on  the  staflf 
of  the  Saturday  Review.    May  5. 

Caches,  George  Fitzroy  Dean,  Esq.,  Solicitor,  Peterborough, 
aged  32.     Admitted  1870.     May  8. 

Geary,  Thomas  B.,  Esq.,  Solicitor  (Irel.),  aged  66.    May  11. 

GoBLE,  Briested,  Esq.,  formerly  Solicitor  at  Fareham,  Hants, 
aged  51.     Admitted  1849.    ^uly  10. 

Harding,  Samuel  Tuffley,  formerly  a  Solicitor  at  Manchester, 
aged  96.    June  19. 

Haynes,  Freeman  Oliver,  of  Lincoln's  Inn,  Esq.,  Barrister- 
at-Law,  aged  61.  M.A.,  and  formerly  Fellow  of  Gonville  and 
Caius  Coll.,  Camb.     Called  1845.    yuly  12. 

Henniker,  Aldborough  John  Brydges,  of  Calcott,  Somerset, 
Mayfurlong,  Staffordshire,  and  of  Lincoln's  Inn,  Esq.,  Barrister- 
at-Law,  aged  93.  •  Third  son  of  the  late  General  the  Hon.  Sir 
Brydges  Trecothic  Henniker,  Bart.,  and  grandson  of  the  first 
Lord  Henniker.  B.A.,  Jesus  Coll.,  Camb.,  1817.  Called  to  the 
Bar,  1826.  His  son,  the  late  Mr.  Aldborough  Henniker,  Q.C., 
predeceased  him  in  the  present  year,     yuly  6. 

Hewitt,  John,  Esq.,  Solicitor,  Manchester,  aged  77.  Admitted 
1824.    J^uly  6. 

HcBBEs,  Robert  Hiorne,  Esq.,  Solicitor,  Stratford-upon-Avon, 
aged  79.     Admitted  1828.     May  30. 

Hunter,  Henry  John,  of  Gray's  Inn,  Esq.,  Barrister-at-Law, 
aged  61.  Formerly  Captain,  King's  Own  Light  Infantry 
Militia,  and  on  the  Staflf  of  the  British  Italian  Legon.     Called 

1840.    July  I. 

Hunter,  William  Frederick,  of  Hafton,  Argyleshire,  Advocate 
at  the  Scottish  Bar,  and  of  Lincoln's  Inn,  Esq.,  Barrister-at- 
Law,  aged  38.  M.A.  and  LL.B.,  Edinburgh,  and  J. P.  for 
Argyleshire.  Called  to  the  Scottish  Bar  in  1865,  and  to  the 
English  Bar  in  1875.  Mr.  Hunter,  who  had  succeeded  to  Hafton 
in  1876,  died  at  Madeira.    April  29. 
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Ingle,  William  Machin,  Esq.,  Solicitor,  and  Registrar  of  the 
County  Court,  Belper,  aged  53.     May  29. 

Ironside,  John,  Esq.,  Solicitor  (Scot.),  Town  Clerk,  Deputy 
Sheriff,  and  Justice  of  Peace  Clerk,  Crieflf,  N.B.,  aged  75. 
Admitted  1836.     June  16. 

Kane,  Richard  Deane,  Esq.,  Solicitor  (Irel.),  aged  72. 
Admitted  1829.     June  18. 

Kemp,  John  Young,  of  the  Middle  Temple,  Esq.,  Barrister-at- 
Law,  aged  73.     Called  1835.    June  13. 

Knott,  Henry  Nicholls,  Esq.,  Solicitor,  late  of  Bromyard, 
Herefordshire,  aged  36.     Admitted  1865.     July  10. 

Loughnan,  James  Meade,  of  the  King's  Inns,  Esq.,Barrister- 
at-Law,  aged  69.     J. P.  for  Co.  Kilkenny.   Called  1835.     June  2. 

McLaurin,  John,  Esq.,  W.S.,  formerly  Sheriff- Substitute  of 
Argyleshire  at  Inverary.     Admitted  1825.     May  20. 

Macnamara,  Michael,  Esq.,  Solicitor  (Irel.),  aged  66.  Ad- 
mitted 1840.     May  27. 

Menteith,  Charles  Granville  Stuart-,  of  Entryhill  House, 
Bath,  and  of  the  Middle  Temple,  Esq.,  Barrister-at-Law,  aged 
79.  Third  son  of  the  late  Sir  Granville  Stuart- Menteith,  Bart., 
of  Closeburn,  Dumfriesshire.  M.A.,  Trin.  Coll.,  Camb.  Called 
1829.     May  8. 

Messiter,  Malin,  Esq.,  Solicitor,  and  Registrar  of  the  County 
Court,  Frome,  Somerset,  aged  61.     Admitted  1840.     May  30. 

Mills,  Richard,  Esq.,  formerly  one  of  the  Taxing  Masters  of 
the  Court  of  Chancery,  aged  94.     AprU  21. 

O'Mahony,  Edmund  William,  of  the  King's  Inns,  Esq., 
Barrister-at-Law,  aged  79.     Called  1845.     June  3. 

O'Sullivan,  Thomas,  Esq.,  Solicitor  (Irel.)  Admitted  1871. 
May  29. 

Ottaway,  Gillett  Jonathan,  Esq.,  Solicitor,  aged  71.  Admitted 
1829.     April  24. 

Peachey,  James  Pearse,  of  the  Inner  Temple,  Esq.,  Barrister- 
at-Law,  aged  55.     Called  1851.     May  31. 

Robinson,  George,  Esq.,  Solicitor,  formerly  of  Wolverhampton, 
aged  82.     June  15. 

Rogers,  John  Jope,  of  Penrose,  near  Helston,  Cornwall,  and 
of  the  Inner  Temple,  Esq.,  Barrister-at-Law,  aged  63.  M.A., 
Trin.  Coll.,  Oxon.  Called  1842.  M.P.  (Cons.)  for  Helston, 
1859-65.  J. P.  and  D.L.  for  Cornwall,  and  formerly  Chairman 
of  Quarter  Sessions.     April  25. 

RuDALL,  John,  of  the  Middle  Temple,  Esq.,  Barrister-at- 
Law,  aged  81.     Called  1827.    June  23. 
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Sharpe,  Joseph,  of  the  Inner  Temple,  Esq.,  Barrister-at-Law, 
aged  52.  B.A.,  Jesus  Coll.,  Camb.  (Senior  Moral  Science 
Tripos),  1852 ;  LL.B.  1854 ;  LL.D.,  London,  1858.  Called 
1852.  Formerly  Professor  of  Jurisprudence  at  University 
College,  London,  and  Reader  in  Jurisprudence,  and  Civil 
and  International  Law,  at  the  Middle  Temple,  1862-1872. 
July  2. 

Shipton,  Joseph,  Esq.,  Solicitor,  Chesterfield,  aged  65. 
Admitted  1840.     April  26. 

Smith,  Charles,  of  Dunston  House,  Stafford,  and  of  the 
Middle  Temple,  Esq.,  Barrister-at-Law,  aged  53.  B.A.,  St. 
John's  Coll.,  Camb.     Called  1853.     April  17. 

Spooner,  William,  of  Walton  Lodge,  Stafford,  and  of  Lincoln's 
Inn,  Esq.,  Barrister-at-Law,  aged  68.  Son  of  the  late  Ven. 
William  Spooner,  Archdeacon  of  Coventry,  and  Rector  of 
Elmdon,  Warwickshire,  and  brother  of  the  late  Mrs.  Tait, 
wife  of  the  Archbishop  of  Canterbury.  B.A.,  Oriel  Coll.,  Oxon 
(2nd  class  Lit.  Hum.),  1832,  and  afterwards  proceeded  M.A. 
Called  1837.  Revising  Barrister  for  Eastern  Division  of 
Gloucestershire,  1862,  appointed  Judge  of  County  Courts, 
Circuit  No.  26  (North  Staffordshire),  in  1863.     May  19. 

Stockenstrom,  Hon.  Andries,  Judge  of  the  Supreme  Court 
of  Griqualand  West,  South  Africa,  aged  36.  Son  of  the  late  Sir 
Andries  Stockenstrom,  Lieut. -Govenor  of  Cape  Town,  South 
Africa.  B.A.,  London.  Called  to  the  Bar  by  the  Hon.  Society 
of  the  Middle  Temple,  1865.  Special  Judge  of  the  Land  Court, 
Griqualand  West,  1876.  Attorney- General,  1879,  an  office 
which  he  vacated  on  being  raised  to  the  Bench. 

Stubbin,  James,  Esq.,  Solicitor,  Birmingham,  aged  79.  Ad- 
mitted 1824.     May  4. 

Taylor,  Tom,  of  Lavender  Sweep,  Wandsworth,  Surrey,  and 
of  the  Inner  Temple,  Esq.,  Barrister-at-Law,  aged  62.  B.A., 
Trin.  Coll.,  Camb.,  1837  (Junior  Op.  and  First  Class,  Classical 
Tripos),  and  afterwards  Fellow.  For  some  time  Professor  of 
English  Language  and  Literature  at  University  College, 
London.  Called  to  the  Bar,  1845.  Assistant-Secretary  to  the 
Board  of  Health,  1850,  and  from  1854  till  his  retirement. 
Secretary,  Local  Government  Act  Office.  Highly  distinguished 
as  a  dramatic  author,  and  for  about  six  years  prior  to  his  decease 
Editor  of  Punch,  as  successor  to  the  late  Mr.  Shirley  Brooks. 
July  12. 

Tennent,  Robert  James,  of  Lincoln's  Inn,  and  of  the  King's 
Inns,  Esq.,  Barrister-at-Law,  aged  76.     Called  to  the  Irish  Bar, 
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1833,  and  to  the  English  Bar  in  1838.  M.P.  (Liberal)  for 
Belfast,   1847-1852.    J.P.  and  D.L.  for  Co.  Antrim.    May  25. 

Thompson,  Richard,  Esq.,  Solicitor,  St.  Gennys,  Cornwall, 
aged  76.     Admitted  1834.     June  20. 

Trevor,  Charles,  Esq.,  formerly  Solicitor  for  Legacy  Duties, 
and  from  1839-65,  Controller,  aged  80. 

TwELLS,  Philip,  of  Chaseside  House,  Enfield,  Roseneath, 
Eastbourne,  and  of  Lincoln's  Inn,  Esq.,  Barrister-at-Law,  aged 
71.  Mr.  Twells,  who  was  educated  at  the  Charter- House,  was 
M.A.  of  Worcester  College,  Oxford  (B.A.,  1831),  and  a  mem- 
ber of  the  great  banking  house  of  Barclay,  Bevan,  Tritton, 
Twells  and  Co.  He  unsuccessfully  contested  the  City  of  London 
in  the  Conservative  interest  1868,  but  was  elected  1874,  retiring 
at  the  recent  General  Election.     May  8. 

Whitfield,  Richard  Hamilton,  of  the  Middle  Temple,  Esq., 
Barrister-at-Law,  aged  42.     Called  1862.    June  4. 

Williams,  William  Henry,  Esq.,  Solicitor,  aged  55.  Ad- 
mitted 1845.     Feb,  17. 

Williams,  Sir  Edward  Eyre,  of  the  Inner  Temple,  Knight, 
formerly  a  Puisne  Judge  in  Victoria,  aged  66.  Called  1833. 
Judge  of  the  Supreme  Court,  Victoria,  1866-1878.    April  30. 
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^ebictos  of  Htlir  §00ks, 

Henrici  de  Bracton  De  Legihus  et  ConsueUidinihus  Anglia  Lihri 
Quinque.  Edited  by  Sir  Travers  Twiss,  D.C.L.,  Q.C.  Long- 
mans &  Co.  Published  under  the  direction  of  the  Master  of 
the  Rolls.     (Vol.  III.     1880.) 

Bracton  maintains  his  position  as  an  authority  for  citation  in 
some  of  our  most  modern  Law  books.  Thus  we  find  his  name 
on  the  very  first  page  of  the  latest  work  by  one  of  our  most  dis- 
tinguished Real  Property  lawyers,  Mr.  Joshua  Williams,  Q.C, 
on  Rights  of  Common,  to  which  we  draw  attention  elsewhere  in 
our  current  issue.  For  Bracton  lays  down  in  the  passage  cited 
that  a  right  by  prescription  must  be  one  which  was  enjoyed 
**  nee  per  vim,  nee  elam,  nee  preeario,''  And  such  a  clear  statement 
was  eminently  to  the  point  for  the  purposes  of  the  learned 
Professor  to  the  Council  of  Legal  Education,  when  lecturing  in 
the  Hall  of  Gray*s  Inn.  We  have  always  been  of  opinion  that 
the  work  which  Sir  Travers  Twiss  has  undertaken  for  the 
Master  of  the  Rolls  is  one  of  practical  utility  as  well  as  of  great 
historical  value,  and  we  gladly  quote  the  above  fact  as  a  testi- 
mony all  the  stronger  from  being  obviously  undesigned.  It  is 
diflScult,  indeed,  for  any  portion  of  Bracton 's  treatise  to  be  laid 
before  us  without  our  coming  upon  some  interesting  illustrations 
of  the  mediaeval  origin  of  much  of  our  modern  practice,  great  as 
have  been  the  changes  which  have  passed  over  it.  In  the 
course  of  his  introduction  to  the  present,  the  third,  volume  of 
his  text,  Sir  Travers  goes  back  to  a  question  which  arose  in  the 
second  volume,  regarding  the  signing  and  sealing  of  deeds,  in 
Bracton*s  time,  and  iu  earlier  and  subsequent  times.  The 
whole  question  is  a  very  interesting  one,  but  it  is  still  involved 
in  a  certain  amount  of  doubt.  The  expression  in  Bracton's 
text,  **  nisi  signum  intervenerit,"  is,  we  think,  almost  certainly 
inclusive  of  sealing.  But  it  does  not  follow  that  **  signum  " 
would  not.  stand  for  signature  in  the  modem  sense,  exclusive 
of  sealing.  And  it  appears  to  us  that  "  signature "  was 
the  only  apposite  term  by  which  Sir  Travers  could  at  all 
adequately  render  the  **  signum  "  of  his  author.  In  truth,  this 
is  one  of  the  many  cases  where  there  is  no  single  modern  term 
which  sufficiently  covers  the  whole  of  the  mediaeval  term.  It 
then  becomes  necessary  to  take  the  word  most  nearly  expressing 
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the  idea,  and  employ  that.  **  Stgnum  meum  apposui^'  may  not 
always  be  safely  held  to  indicate  an  actual  autograph  signature 
or  even  mark.  The  name,  and  even  the  mark  used  by  its 
bearer,  might,  we  conceive,  be  actually  in  the  handwriting  of  a 
notary  public ;  but  it  would  stand  as  the  "  signum,"  i.e,, 
practically,  the  signature  of  the  person  so  subscribing.  Of 
course  the  words  ^*manu  mea  signavi,'*  imply  a  personal  act-  But 
^*  Ego  A,,  suhscripsiy''  need  only  imply  personal  presence,  and 
the  apposition  by  authority  of  the  mark  or  **  signum "  sub- 
scribed. 

In  perusing  the  English  text  prepared  by  Sir  Travers  Twiss, 
we  are  often  led  to  wish  that  the  learned  editor  had  seen  his 
way  to  breaking  up  the  original  more  than  he  has  done  in  his 
translation.  We  believe  that  both  the  original  and  its  rendering 
would  have  gained  in  clearness.  An  instance  in  point  which 
occurs  to  us  is  the  case  of  the  Prior  of  Kenilworth  and  Walter 
de  Insula,  on  p.  171  of  the  present  volume.  The  opening  state- 
ment takes  up  fifteen  lines  in  the  translation,  as  against  thirteen 
in  the  original,  a  length  of  statement  somewhat  reminding  us  of 
modem  Acts  of  Parliament.  We  should  have  liked  to  have 
seen  such  a  sentence  taken  in  hand,  and  resolved  into  several 
compact  sentences  in  the  English,  leaving  the  Latin  text 
in  its  original  shape.  While  upon  the  subject  of  Walter  de 
Insula,  we  should  like  to  suggest  that  it  seems  a  pity  to 
have  turned  him  into  Walter  **  of  the  Isle,"  a  formula  which 
tends  to  obscure  his  identity.  He  was,  we  believe,  Walter 
de  Insula,  or  de  Lisle,  Lord  of  Wodyton  in  the  Isle  of 
Wight,  who  died  in  1221,  nephew  of  Brian  de  Insula,  t. 
Hen.  III.,  and  thus  a  member  of  a  powerful  house  in  Bracton*s 
own  day,  and  in  much  later  times.  If  we  are  right,  this  case 
is,  in  fact,  one  of  the  numerous  instances  in  which  Bracton 
approves  himself  a  diligent  citer  of  the  **  latest  decisions  **  of 
the  happy  days  when  as  yet  the  practitioner's  shelves  (if  he 
had  any)  groaned  not  under  the  weight  of  hundreds  of  volumes 
of  Reports,  and  when  never  wearying,  never  resting  Martin  de 
PatishuU  wore  out  the  patience  and  the  constitution  of  his 
stoutest  colleagues.  We  shall  look  forward  with  pleasant 
expectation  to  the  next  volume  of  Sir  Traverses  interesting 
work. 


Liberty  of  the  Press ,  Speech,  and  Public  Worship,  being  Commen- 
taries on  the  Laws  of  England.  By  James  Paterson,  M.A., 
Barrister-at-Law.     Macmillan.     1880. 
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It  IS  always  a  pleasure  to  see  a  work  well  and  gracefully 
executed,  and  that  is  a  pleasure  which  Mr.  Paterson  has 
conferred  on  us  in  the  publication  of  his  recent  volume.  This 
vohime  is  the  Supplement  to  his  previous  work  on  "  The  Liberty 
of  the  Subject,**  and  is  marked  by  the  same  careful  research  as 
to  facts  and  authorities,  the  same  clear  exposition  of  them,  and 
the  same  vigorous  application  of  the  doctrines  they  inculcate. 
These  new  Commentaries  on  the  Laws  of  England  furnish  the 
reader  not  only  with  a  knowledge  of  what  is  the  Law,  but  make 
him  acquainted  with  the  reasons  why  it  has  come  to  be  what  it 
is,  and  interest  him  by  describing  its  origin  and  the  changes  in 
it,  and  the  efforts  often  troublesome,  and  not  unfrequently  pain- 
ful, which  were  required  to  secure  its  improvement.  Had  this 
sort  of  treatment  of  the  Science  of  Law  always  been  adopted, 
Law  would  not  have  come  to  be  deemed  the  driest,  and  least 
attractive,  if  not  the  most  repellent,  of  studies.  We  speak  not 
of  those  details  the  knowledge  of  which  is  absolutely  necessary 
to  the  practitioner,  and  which  may  be  properly  left  to  him  as 
his  peculiar  study,  but  of  those  great  principles  of  Law,  which 
are  in  fact  the  landmarks  of  the  Science,  and  furnish  at  once 
the  most  interesting  episodes  of  History,  and  the  most  curious 
instances  of  the  development  of  the  Human  intellect.  How  a 
barbarous  notion  took  rise  of  what  ought  to  be  Law,  and  of  the 
severities  and  cruelties  that  must  be  employed  to  enforce  it, 
how  a  perverted  fancy  arose  that  it  would  be  wickedness  to  change 
what  had  so  long  existed,  and  how  marvellous  an  ingenuity  was 
displayed  in  discovering  reasons  for  perpetuating  folly  and  even 
wrong,  must  surely  be  a  study  worthy  of  the  employment 
of  great  and  refined  intellects.  Making  allowance  for  the 
fact  that  Blackstone  too  often  thought  himself  bound  to 
find  excuses,  if  not  justifications,  for  existing  laws,  his  Com- 
mentaries form  a  work  of  a  highly  interesting  and  philosophical 
kind,  to  which  Bentham's  **  Book  of  Fallacies  "  was  in  some 
cases  a  witty  reproof,  and  (as  experience  has  proved)  a  most 
efficient  counter-agent.  Both  alike  were  histories  of  mental 
action,  and  furnished,  each  in  its  own  especial  way,  curious 
evidence  of  the  manner  in  which  thought  and  conduct  act  and 
re-act  on  each  other.  There  are  many  things  which  now 
are  regarded  as  follies,  almost  as  insanities,  which,  before 
the  publication  of  Bentham,  were  deemed  emanations 
of  actual  wisdom,  justified  and  fortified  by  experience.  We  do 
not  require  these  things  to  be  reproduced  to  us,  but  we  do  require 
to  know  what  they  were,  that  we  may  be  warned  by  our  past 
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mistakes  and  so  avoid  falling  into  the  same  follies  in  future. 
Their  history  is  a  history  of  the  human  mind,  and  he  who  tells 
it  well,  does  a  public  service.  Mr.  Paterson  has  done  this,  and 
in  a  pleasant  way,  and  the  reader  cheerfully  accompanies  the 
writer  in  his  labours.  There  is  an  almost  dramatic  interest  in 
the  history  of  some  of  our  laws,  their  origin,  their  transmuta- 
tions, and  the  process  by  which  they  have  arrived  at  their 
present  condition,  and  no  laws  can  have  a  more  lively  and 
enduring  interest  than  those  which  relate  to  the  Liberty  of 
Thought  and  Speech  and  Worship. 

The  book  moreover  is  eminently  practical.  The  authorities, 
statutes,  reports,  and  text  writers  are  fully,  and,  so  far  as  we 
have  had  the  opportunity  of  examining,  accurately  cited,  and  the 
liveliness  of  narrative  is  well  weighted  by  the  exactness  of 
reference.  We  may  mention  in  particular  a  matter  on  which 
Continental  jurists  will  agree  with  Mr.  Paterson,  viz.,  in  the 
denial  of  the  theory  that  copyright  is  the  creature  of  statute 
alone.  The  regulation  of  the  right,  he  holds,  may  be  so,  but 
the  right  itself  is  the  right  of  labour  to  its  due  reward,  and 
they  who  laid  down  the  opposite  doctrine,  forgot  in  their 
worship  of  petty  details  the  first  grand  principle  on  which  the 
existence  and  prosperity  of  society  itself  are  founded. 


A  Complete  Practice  of  the  County  Courts;  including  that  in 
Admiralty  and  Bankruptcy.  By  G.  Pitt-Lewis,  of  the  Middle 
Temple  and  Western  Circuit,  Esq.,  Barrister-at-Law,  assisted 
by  H.  A.  De  Colyar,  of  the  Middle  Temple,  Esq.,  Barrister-at- 
Law.     Stevens  &  Sons.     1880. 

The  habitual,  and  more  especially  the  occasional,  practitioner 
in  County  Courts  will  feel  grateful  to  Mr.  Pitt-Lewis  for 
this  admirable  guide  to  the  Practice  in  the  various  proceedings 
incidental  to  the  wide  and  increasing  jurisdiction  of  these 
popular  Courts.  We  say  **  more  especially  the  occasional 
practitioner,"  because  it  is  precisely  the  person  who  is  un- 
familiar with  the  practice  who  will  most  readily  appreciate  the 
excellence  of  these  volumes.  The  author  has  wisely 
acted  on  the  plan  of  assuming  nothing  as  known  by  the 
reader :  every  step  which  has  to  be  taken  from  the  commence- 
ment of  an  action  to  its  close  is  fully  explained,  the  proper 
forms  to  be  used  are  indicated  in  the  body  of  the  work  and 
supplied  in  the  Appendices,  and  the  ipsissima  verba  of  the  Statutes 
and  Rules  are  quoted  at  every  stage.  Mr.  Pitt-Lewis  has,  in 
fact,  aimed — and,  we  are  glad  to  say,  successfully — at  providing 
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for  the  County  Courts  practitioner  what  "  Chitty's  Archbold  " 
and  **  Danieirs  Chancery  Practice  '*  have  long  been  to  practi- 
tioners in  the  High  Court.  The  amount  of  conscientious  labour 
expended  by  the  author  and  his  colleague,  Mr.  De  Colyar,  in 
the  preparation  of  the  two  bulky  volumes  before  us,  must  have 
been  very  great,  and  the  information  on  every  point  is  so  ample  as 
to  fully  justify  the  use  of  the  adjective  "  complete  "  in  the  title  of 
the  work.  The  arrangement  is  clear  and  well  adapted  for  the  exi- 
gencies of  rapid  consultation.  Part  I.  contains  three  of  the  six 
books  into  which  the  work  is  divided,  treating  consecutively  of 
(i)  The  General  History  and  Constitution,  Officers,  and  Powers 
of  County  Courts ;  (2)  The  Proceedings  in  an  Ordinary  Action, 
Legal  or  Equitable  ;  and  (3)  Proceedings  in  Legal  Actions  of  a 
Special  Character.  These  are  followed  by  three  Appendices, 
setting  out  the  Fees,  the  Forms,  and  the  Costs  in  Ordinary 
Actions.  In  Part  H.,  which  constitutes  the  and  Volume,  Book  IV., 
is  devoted  to  the  Jurisdiction  and  Proceedings  in  Admiralty  and 
Probate  Matters ;  Book  V.  discusses  the  Jurisdiction  and  Pro- 
ceedings under  Special  Statutes  according  as  such  Statutes  relate 
(i)  to  penalties  and  forfeitures,  or  (2)  provide  specially  for  the 
settlement  of  disputed  matters,  or  (3)  confer  an  administrative 
jurisdiction.  Book  VI.  describes  the  Jurisdiction  and  Practice 
of  the  County  Courts  as  Courts  of  Bankruptcy.  The  Appendix 
contains  Admiralty  Forms,  and  the  Fees,  Forms,  and  Costs  in 
Bankruptcy.  The  Index  extends  over- 160  pages,  and  is  well 
done.  In  a  work,  the  whole  of  which  contains  evidence  of  so 
much  care,  it  is  hardly  necessary  to  single  out  any  one  portion 
for  praise ;  but  we  may  point  to  Chapters  IX.,  X.,  and  XI.,  of 
Book  1 1., which  treat  of  Interlocutory  Proceedings,  as  specially 
commendable.  There  are  some  faults,  both  of  omission  and 
commission,  which  the  author  will  doubtless  soon  have  an 
opportunity  of  correcting  in  a  new  edition.  At  page  766,  when 
describing  the  notice  which,  by  Ord.  XXXIII.,  r.  5,  is  required 
to  be  given  to  the  Consul  in  an  action  against  a  foreign  ship  for 
wages,  it  would  have  been  as  well  if  the  author  had  added  that 
if  the  Consul,  by  protest,  should  object  to  the  prosecution  of  the 
action,  such  protest  would  not,  ipso  facto,  operate  as  a  bar  to  the 
action,  but  the  Court  would  determine  whether  it  be  fit  and 
proper  that  the  action  proceed  or  be  stayed.  {Blanche  v,  Rangel, 
The  Nina,  1869,  2  L.R.  P.C.  38.) 


Rights  of  Common  and  other  Prescriptive  Rights.    Being  Twenty- 
Four  Lectures  delivered  in  Gray's  Inn  Hall,  in  1877,  by  Joshua 
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Williams,  Esq.,  Q.C.,  of  Lincoln's  Inn,  Professor  of  the  Law 
of  Real  and  Personal  Property  to  the  Council  of  Legal  Educa- 
tion.    H.  Sweet.     i88o. 

A  fresh  volume  from  the  pen  of  Mr.  Joshua  Williams  is  sure 
to  be  welcome  to  a  large  class  of  readers.  In  the  present 
instance  his  subject  is  at  once  of  practical  application  and  of 
considerable  historical  interest.  Rights  of  Common,  in  par- 
ticular, are  most  jealously  guarded  by  those  who  believe  them- 
selves entitled  thereto.  But  such  persons  are  not  always 
acquainted  with  their  true  position,  and  inhabitants  of  towns 
are  apt  to  fancy  themselves  a  corporation  when  in  fact  they  are 
not  so.  Mr.  Williams's  warning,  in  his  analysis  of  Gateward's 
Case,  pp.  13-15,  may  save  many  a  mere  **  inhabitant  **  from  this 
error.  The  persistency  of  ancient  custom  receives  apt  illustra- 
tion at  Mr.  Williams's  hands  in  his  very  fully  detailed  case  of 
the  vill  of  Aston,  in  the  parish  of  Bampton  in  the  Bush, 
Oxfordshire,  with  which  the  learned  writer  had  a  personal 
acquaintance  during  the  latter  days  of  its  existence.  It  was 
an  interesting  survival,  and  Mr.  Williams  does  well  to  point  to 
the  similar  facts  disclosed  in  other  and  far  distant  parts  of  the 
world  by  the  researches  of  Sir  Henry  Maine  and  others.  But 
the  **  Sixteens  "  of  Aston  were  far  from  being  a  Punchayet,  or 
Village  Council,  which  is  one  of  the  most  remarkable  features 
of  the  Indian  Village  Community.  Describing  the  site  of  one 
of  these  Councils  in  Ceylon,  Mr.  Rhys  Davids,  in  a  paper  read 
before  the  Royal  Asiatic  Society  in  1874,  says  of  it :  "  the 
most  venerable  tree  I  have  seen  in  Ceylon  .  .  .  under  whose 
spreading  branches  a  gang  sabhdwa,  or  Village  Council,  has  been 
held,  according  to  tradition,  all  through  the  endless  commotions 
and  revolutions  of  the  dynasties  of  Ceylon."  Such  is  the  un- 
changing East.  In  the  West  there  comes  one  day  an  Act  for 
the  inclosure  of  lands  in  Bampton,  in  Oxfordshire,  and  Shilton, 
in  Berkshire,  and  the  **  Sixteens,"  with  their  "  haywarden," 
their  "  water  haywarden,"  their  **  wontner,"  their  **  brander," 
and  their  **  constable,"  pass  out  of  the  region  of  practical 
politics,  into  the  limbo  of  legal  antiquarianism.  With  regard 
to  the  mark,  the  vill,  and  other  early  institutions,  Mr.  Williams 
shows  that  he  has  been  following  the  progress  of  modern 
research.  The  vill,  however,  appears  to  us  to  be  a  compara- 
tively late  development  of  the  mark,  and  the  true  mark,  philo- 
logically  speaking,  we  believe  with  Geffroy  {Rome  et  Us  Barbares, 
p.  165),  as  cited  by  Mr.  Taswell-Langmead  in  his  English  Con- 
stitutional  History  (2nd  edition,  p.  5,  ».   i),  to  have  been  the 
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uncleared  boundary  of  the  settlement : — **  un  vaste  territoire 
indivis  qui  s'etend  au-del^  des  cultures.  .  .  .  un  vrai 
boulevard."  The  vill,  surely,  is  the  township,  or  aggregation 
of  persons  settled  within  this  outer  bulwark  of  uncultivated 
land.  On  the  possible  Welsh  affinities  of  the  English  tithing 
and  hundred,  it  might  be  well  to  refer  to  a  paper  by  the  Rev. 
W.  Barnes,  in  the  Journal  of  the  British  Archaological  Association, 
for  March,  1872,  and  on  the  Statute  Law  of  the  Welsh  Marches, 
to  a  paper  by  Mr.  James  Davies,  in  the  Journal  of  the  same 
Association,  for  December,  1871.  Mercia,  we  would  observe, 
seems  to  us  inadequately  described  by  Mr.  H.  S.  Milman,  in  a 
paper  in  the  Archaologiay  cited  by  Mr.  WilHams  (p.  (53),  as 
•*  chiefly  formed  out  of  the  original  mark  against  the  Britons.** 
For  Offa's  kingdom,  the  kingdom  of  '*  the  magnificent  king,'* 
was,  in  fact,  the  March  land  of  Angle,  Northumbrian,  Saxon, 
and  Briton,  a  **  Myrcna-ric "  in  a  much  wider  sense  than 
Mr.  Milman's  words  would  imply.  There  are  not  a  few  points 
in  Mr.  Joshua  Williams's  interesting  volume  which  would  bear 
far  more  ample  discussion  than  we  have  been  able  to  attempt. 
We  have  but  indicated  one  or  two  of  its  more  salient  features, 
leaving  the  book  itself  to  guide  its  readers  to  the  combined 
study  of  case-law  and  legal  principle  which  give  it  such  an 
abiding  value. 


Handbook  of  Procedure  and  Redress  at  Law,  comprising  the  Pro- 
cedure of  the  Civil  Courts  of  Scotland  and  in  the  House  of 
Lords,  &c.  By  William  Spink,  Solicitor  before  the  Supreme 
Courts  (Scot.).     Edinburgh  :  William  Paterson.     1879. 

Mr.  Spink  addresses  himself,  in  the  main,  ad  populum,  but  his 
book  will  be  found  a  handy  work  of  reference  for  the  profession 
generally,  on  both  sides  of  Tweed,  embodying,  as  it  does, 
within  a  portable  compass,  the  Acts  of  Parliament  relating  to 
Procedure  alike  in  the  Court  of  Session  and  in  the  Sheriflfs' 
Courts,  together  with  a  sufficient  sketch  of  Procedure  on 
Appeals  and  in  the  House  of  Lords,  a  Summary  Treatise 
on  Actions  and  Diligence,  &c.  It  will  not  dispense  from  the 
study  of  Professor  Mackay's  exhaustive  Treatise,  already  more 
than  once  noticed  in  our  pages,  but  it  will  serve  the  purpose  of 
many  who,  from  various  causes,  do  not  need  so  elaborate  a 
guide.  To  the  layman,  Mr.  Spink's  advice  as  to  the  caution 
to  be  exercised  before  plunging  into  a  "guid  ganging  plea  "  is 
very  excellent,  but  it  may  be  doubted  whether  it  will  restrain 
many,  and,  if  it  did,  whether  his  brethren  of  the  profession 
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would  thank  him.  We  observe  that  Mr.  Spink  confirms  the 
statements  of  Professor  Mackay  respecting  the  comparative 
rarity  of  jury  trials  in  Scotland,  and  what  would  seem  to 
English  eyes  one  of  the  most  curious  features  of  that  rarity, 
viz.,  that  it  is  chiefly  perceptible  on  Circuit.  We  cannot  but 
think  that  the  provisions  which  exist  in  Scotland,  giving  what 
may  be  called  graduated  facilities  for  the  discharge  of  a  jury, 
with  the  verdict  of  a  majority  after  a  deliberation  of  three 
hours,  and  absolutely  after  six  hours,  are  worthy  of  considera- 
tion in  a  country  which  locks  them  up  until  they  sometimes 
toss  for  their  verdict,  "  heads,  somebody  wins ;  tails,  we  do  not 
lose,  because  we  get  out."  In  his  brief  account  of  the  Lyon 
Court  we  do  not  think  that  Mr.  Spink  has  quite  fully  set  out 
what  we  believe  to  be  its  real  position  with  regard  to  the 
Supreme  Court.  As  tersely  stated  by  Mr.  Seton  (Law  and 
Practice  of  Heraldry  in  Scotland^  p.  48)  there  can  be  no  doubt  that 
for  some  time  past  the  Court  of  Session  has  regarded  the  juris- 
diction of  the  Lord  Lyon  as  subject  to  its  review  and  control. 
It  might  be  sufficient  for  this  to  refer  to  the  Awo  cases  {Dundas 
V.  Dundas  and  Cuningham  v.  Cuningham)  which  are  cited  by  Mr. 
Spink,  but  there  is  another  cited  by  Mr.  Seton,  though  not  by 
Mr.  Spink  {Proc.  Fisc.  of  the  Lyon  v.  Murray  of  Touchadam)  which 
is  very  material  to  the  clear  understanding  of  the  distinction 
between  the  right  to  wear  arms  and  the  matriculation  of  the 
same,  and  is  equally  material  to  the  question  of  the  **  siller" 
exigible  for  matriculation,  which  is  that  fixed  in  1672,  and  no 
more.  

A  Digest  of  Parliamentary  Registration  Cases.  By  John  James 
Heath  Saint,  B.A.,  of  the  Inner  Temple,  Barrister- at- Law. 
Shaw  and  Sons.     1879. 

The  little  hand-book  cannot  fail  to  be  of  service  to  persons 
having  to  do  with  the  revision  of  the  lists  of  Parliamentary 
voters.  With  it  at  hand  the  necessity  of  referring  to  voluminous 
reports  will  often  be  obviated.  The  author  has  not  contented 
himself  with  merely  giving  the  head-note  to  the  reported  cases, 
but  whenever  the  head-notes,  either  by  reason  of  their  condensa- 
tion or  from  any  other  cause,  have  been  rendered  obscure  and 
defective,  he  has  so  remoulded  and  simplified  them  as  to  make 
them  easily  intelligible,  and  bring  out  the  points  decided  by 
each  case.  The  arrangement  of  the  cases  under  different 
headings  affords  material  assistance  for  the  purpose  of  reference. 
To  many  of  them  foot-notes  are  added,  containing  usefiil 
references  to  recent  Acts  by  which  alteration  as  regards  the 
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enjoyment  of  the  franchise  has  been  efiected.  The  practical 
usefulness  of  the  work,  we  fear,  will  be  somewhat  marred  by  a 
defective  index.  It  was  not  until  after  a  diligent  search,  under 
the  heading  of  Borough  Franchise,  that  we  were  able  to  discover 
cases  relating  to  the  lodger  franchise.  Now  that  a  new  Reform 
Bill  is  likely  to  be  introduced  at  no  distant  period,  we  may 
hope,  perhaps,  soon  to  see  many  of  the  anomalies  pervading  our 
electoral  system  removed. 

Principles  of  the  Common  Law.  By  John  Indermaur,  Solicitor. 
Second  Edition.     Stevens  &  Haynes.     1880. 

The  praise  which  we  were  enabled  to  bestow  upon  Mr. 
Indermaur*s  very  useful  compilation  on  its  first  appearance  has 
been  justified  by  the  demand  for  a  second  edition.  The  work 
has  been  carefully  revised  and  made  au  courant  with  the  latest 
changes  in  the  law.  A  new  feature  is  the  occasional  citation 
of  Irish  cases,  which  the  author  hopes  may  prove  convenient 
to  legal  students  of  the  sister  Isle :  and,  generally,  no  pains 
appear  to  have  been  spared  in  order  to  maintain  the  reputation 
for  accuracy  and  clearness  of  exposition  which  this  manual  has 
gained  for  itself.  

Rivista  Penale  di  Dottrina^  Legislazione  e  Giurisprudenza,  diretta 
da  Luigi  Lucchini.     Firenze,  Succ :  Le  Monnier.     1880. 

In  the  pages  of  this  Review,  Professor  Lucchini,  of  Siena,  an 
eminent  Italian  penalist,  with  the  co-operation  of  Signor 
Casorati,  Councillor  of  Appeal  at  the  Ministry  of  Grace  and 
Justice,  and  Signor  Lozzi,  Councillor  of  the  Court  of  Cassation 
in  Florence,  offers  a  mass  of  interesting  and  valuable  matter 
for  reflection  alike  to  the  Jurist  and  the  Statesman.  One  of  the 
features  to  which  we  would  specially  call  the  attention  of 
Criminalists  is  the  critical  review  of  the  Literature  of  the 
Italian  Draft  Penal  Code,  contained  in  the  March  number 
of  the  Rivista  Penale,  Anybody  who  has  paid  the  slightest 
attention  to  this  subject  must  be  aware  both  of  the  fact  that  a 
considerable  body  of  works  on  this  important  subject  exists, 
and  of  the  difficulty  of  getting  an  adequate  knowledge  of  what 
has  been  published.  Signor  Lucchini  and  his  fellow  editors 
evidently  hold  the  view  that  it  is  time  to  advance  beyond  the 
merely  literary  stage  of  the  Code ;  but,  pending  its  Royal  and 
Parliamentary  sanction,  the  collective  criticism  of  works 
illustrating  the  various  opinions  of  experts  and  jurists  cannot 
fail  to  be  welcome.  We  congratulate  the  Rivista  Penale  on 
filling  so  satisfactorily  a  very  necessary  place  in  the  juridical 
literature  of  Italy. 
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Smaller  Books  and  Pamphlets. 

Mr.  Clement  Higgins  has  brought  out  a  very  useful,  indeed 
indispensable,  Appendix  to  his  Digest  of  Patent  Cases,  in  the 
shape  of  A  Digest  of  the  Reported  Cases  relating  to  the  Law  and 
Practice  of  Letters  Patent,  decided  between  June,  1875,  ^^^ 
March,  1880  (Stevens  and  Haynes,  1880).  It  is  clearly  arranged, 
under  the  subject-matter  of  the  several  decisions,  and  should 
certainly  be  in  the  hands  of  all  who  possess  the  original  work. 

In  the  Law  of  Promoters  of  Public  Companies  (Stevens  and  Haynes, 
1880),  Mr.  Newman  Watts  has  found  a  subject  which  might 
well  receive  fuller  treatment  than  that  given  in  his  useful 
little  manual,  which  deserves  to  be  carefully  read  by  share- 
holders in  Companies,  no  less  than  by  promoters  and  directors. 
We  would  remind  Mr.  Watts  that  Vice-Chancellor  Sir  John 
Stuart  certainly  wrote  his  name  as  we  write  it,  and  not  as  on 

P-3I. 

Mr.  .Indermaur  has  brought  out  a  third  edition  of  his 
Self  Preparation  for  the  Final  Examination  (Stevens  and  Haynes, 
1880),  which  contains  much  sound  advice  for  the  benefit  of 
those  clerks  under  articles  who  do  not  read  with  a  **  coach." 
The  Essay  on  **  The  Study  of  the  Law  for  the  profession  of  a 
Solicitor,"  reprinted  in  the  Appendix,  is  interesting,  as  giving 
some  little  insight  into  the  views  of  one  who  has  had  much  to 
do  with  preparing  candidates  for  admission.  Why  should  not 
Mr.  Indermaur  set  forth  his  opinions  more  fidly  on  this  im- 
portant branch  of  Legal  Education  ? 

A  Letter  to  the  Right  Hon,  the  Lord  Chief  Justice  of  England, 
&c.,  &c.,  in  reply  to  his  Lordship's  Letter  on  the  Bedingfield 
Case,  by  John  Pitt  Taylor  (W.  Maxwell  and  Son,  i88o),  is  a 
pamphlet  which  pretty  well  tells  its  own  story  on  its  title- 
page.  We  have  had  of  late  years,  it  seems  to  us,  more  than 
used  to  be  common  of  Judicial  defence  of  Judicial  decisions, 
and  of  controversy  on  conflicting  decisions  or  opinions.  Mr. 
Pitt  Taylor  raises  what  is,  on  the  showing  of  the  Lord 
Chief  Justice  himself,  a  very  important  question  in  the  Law  of 
Evidence,  and  it  is  well  that  both  sides  should  be  placed  before 
the  profession.  But  we  observe,  with  some  amazement,  that 
Mr.  Pitt  Taylor,  after  rebuking  the  Chief  Justice  for  seeming  to 
look  down  upon  the  Junior  Bar,  himself  proceeds  to  castigate 
the  learned  Reader  in  Indian  Law  within  the  University  of 
Oxford,  Dr.  Markby,  for  the  '*  atrocious  crime  of  being  a  young 
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man,'*  in  that  he  was  called  to  the  Bar  a  few  months  under  a 
quarter  of  a  century  ago. 

Land  Law  Reform  in  England,  by  George  Osborne  Morgan, 
Q.C.,  M.P.  (Chapman  and  Hall,  1880),  is  an  essay  which 
deals  with  one  of  the  subjects  of  the  day,  as  the  author 
justly  remarks,  most  frequently  on  men's  lips,  and  least 
frequently  understood  by  those  who  talk  about  it.  Mr. 
Osborne  Morgan  is  certainly  on  some  points  a  strong  advocate 
of  Reform,  for  he  would  begin  by  repealing  the  Law  of 
Primogeniture,  and  would  sweep  away  entails  altogether. 
Yet  he  does  not  consider  that  either  of  these  measures,  startling 
as  they  may  both  sound  in  many  ears,  would  really  be  violent  in 
its  operation.  It  would  be  well  if  both  advocates  and  opponents 
of  Land  Law  Reform  would  study  Mr.  Osborne  Morgan's 
pamphlet ;  they  might  then,  perhaps,  see  more  clearly  both  what 
to  oppose  and  what  to  support  on  a  grave  question  which  is 
sure  to  come  before  the  new  Parliament. 

In  The  Laws  on  Negotiable  Securities ,  by  H.  D.  Jencken,  Barrister- 
at-Law  (Effingham  Wilson,  1880),  we  have  a  handy  "condensed 
manual"  of  English  and  Foreign  Law  on  a  branch  of  Commercial 
Jurisprudence,  in  which  constant  difficulties  are  arising  through 
the  conflict  of  Laws.  The  book  itself  is  a  practical  guide  to  the 
Law  as  it  is;  the  Introduction  contains  some  suggestions  for 
making  the  Law  what  it  ought  to  he  in  the  opinion  of  the  writer, 
who  has  been  engaged  in  the  investigation  of  the  subject  on 
behalf  of  the  Association  for  the  Reform  and  Codification  of 
the  Law  of  Nations.  These  suggestions,  which  may  be  summed 
up  in  two  words.  Registration  and  Negotiability— the  former 
compulsory,  the  latter  absolute — will  doubtless  receive  the 
attention  which  they  merit  at  the  hands  alike  of  the  Mercantile 
community  and  of  the  Legal  Profession. 

Mr.  Edward  Swain  publishes  A  Complete  Index  to  the  Rules 
and  Forms  of  the  Supreme  Court  (Stevens  and  Sons,  1880),  down 
to  April  last,  which  cannot  fail  to  be  of  use  to  practitioners. 
The  two  Indices  are  separate,  though  printed  in  the  same 
pamphlet. 

Mr.  G.  F.  Chambers  has  brought  out  a  Second  Edition  of 
his  Digest  of  the  Law  relating  to  Public  Libraries  and  Museums 
(Stevens  and  Sons,  1879),  a  work  which  may  be  consulted  with 
advantage  by  those  who  are  interested  in  the  promotion  of  the 
means  of  education  among  all  classes. 
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In  ^  Summary  of  the  Law  atid  Practice  in  the  Ecclesiastical  Courts 
(Stevens  &  Haynes,  1880),  Mr.  T.  Eustace  Smith  has  under- 
taken a  peculiarly  difficult  task,  which  he  has  carried  to  a  very 
satisfactory  conclusion  within  the  limits  which  he  necessarily 
imposed  upon  himself.  The  subject  is  one  of  great  public 
interest,  from  whatever  point  of  view  it  is  approached,  and 
Mr.  Eustace  Smith's  manual  will  usefully  precede  or  accompany 
the  study  of  the  standard  works  of  Phillimore,  Bum,  Stephen, 
Brice,  and  other  authorities. 

A  third  edition  of  Leigh  and  Le  Marchant's  useftd  Guide  to 
Election  Law  and  to  the  Law  and  Practice  of  Election  Petitions 
(Davis  and  Son,  1880),  has  been  opportunely  published,  in 
time  for  the  crop  of  Petitions  arising  out  of  the  late  General 
Election.  Mr.  Yarborough  Anderson  takes  the  place  of  Sir 
Henry  Le  Marchant  as  the  co-adjutor  of  the  Hon.  Chandos 
Leigh  in  the  present  edition,  which  has  been  enlarged  and 
improved.  The  principal  modern  cases  are  briefly  but  carefully 
analysed  in  their  bearing  on  special  points,  and  as  a  manual  of 
Election  Law  the  book  is  clearly  and  systematically  arranged. 


@uarterlg  %zit%. 


Under  date  of  the  21st  May  last,  some  addenda  to  the  new 
**  Queen's  Regulations  and  Admiralty  Instructions  '*  have  been 
issued  by  the  Admiralty,  and  we  are  glad  to  notice  that  the  Inter- 
national Regulations  for  Preventing  Collisions  at  Sea,  which  come 
into  force  on  the  ist  September,  are  therein  detailed  verbatim^  for 
it  is  obviously  of  the  utmost  importance  that  these  rules  should 
be  widely  known  to  all  sailors,  and  especially  to  officers  of  the 
Royal  Navy.  Bordering  closely  on  the  question  of  collision 
comes  that  of  the  means  of  reducing  such  a  disaster  to  a 
minimum,  and  Art.  69  wisely  enacts  that  crews  shall  be  fre- 
quently practised  in  the  exercise  of  closing  water-tight  doors, 
whenever  ships  of  war  are  provided  with  them.  Art.  34  with- 
draws the  payment  of  **  apprehension  rewards  '*  to  constables, 
in   those  cases  where  deserters  or  stragglers  voluntarily  sur- 
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render  themselves.  This  Article  is  in  our  opinion  very  desirable 
and  will  tend  to  correct  much  abuse.  Art.  22  presents  the 
later  instructions  with  regard  to  the  receipt  of  Fugitive  Slaves, 
which  have  superseded  the  instructions  of  5th  December, 
1875,  and  which,  it  will  be  remembered,  in  their  turn,  and  as 
the  result  of  a  Royal  Commission,  superseded  the  famous 
"Slave  Circular,"  of  July  31st  of  the  same  year.  The 
"  Addenda,"  taken  as  a  whole,  form  a  valuable  postscript  to 
an  already  valuable  Naval  Code,  the  lacuna  which  we  touched 
upon  in  a  former  number  being  for  the  most  part  supplied  ;  and 
we  have  evQry  reason  to  congratulate  their  Lordships,  and  the 
gentleman  who,  we  understand,  has  throughout  rendered  them 
effective  legal  assistance,  Mr.  Frederick  James  Fegen,  R.N., 
Barrister-at-Law,  on  the  excellence  of  the  work  which  they  have 
here  accomplished. 

•I* 

The  Association  for  the  Reform  and  Codification  of  the  Law 
of  Nations  is  to  hold  its  Conference  this  year  at  Berne,  in  the 
Federal  Palace,  from  the  24th  to  the  27th  August.  The  pre- 
liminary Programme  which  has  been  issued,  shows  several 
interesting  topics  for  discussion.  Amongst  these  we  may  name 
*•  Consular  Jurisdiction  in  Oriental  Countries  " — a  question  to 
which  both  Turkey  and  Morocco  have  given  a  somewhat  un- 
pleasant prominence,  though  of  course  it  is  capable  of  travelling 
much  further  East : — **  Domicile  as  Regulating  Testamentary 
and  Matrimonial  Rights;"  "Copyright;"  "Codification  of  Com- 
mercial Law ;"  the  "  Status  of  Foreigners  in  the  Law  Courts  of 
the  Ottoman  Empire  ;**  the  "  International  Protection  of  Tele- 
graphic Cables  under  the  High  Seas."  This  last  subject  is  one 
which  has  a  much  more  direct  interest  for  our  own  country 
than  it  can  have  for  Switzerland.  But  as  we  observe  that  the 
Director  of  the  Office  of  the  International  Administration  of 
Telegraphs,  M.  Curchod,  is  on  the  Berne  Committee,  we  do  not 
doubt  that  it  will  receive  every  attention.  It  is  evident  that 
the  Association  is  to  be  made  heartily  welcome,  and  we  wish  it 
a  successful  meeting. 

*  '    * 

We  have  much  pleasure  in  again  calling  the  attention  of  our 
readers  to  the  Savigny  Prize,  founded  at  Berlin  in  1861,  in 
memory  of  the  great  German  Jurist,  to  whom  all  Western 
Europe  owes  such  a  debt  of  gratitude  for  his  labours  in  the 
promotion  of  scientific  jurisprudence.     Administered  in  turns 
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of  two  years  each,  by  the  Imperial  and  Royal  Academies  of 
Sciences  of  Vienna,  Munich,  and  Berlin,  the  present  turn 
belongs  to  the  Munich  Academy.  Ihe  subject  of  the  Prize 
Essay,  which  may  be  written  in  Latin,  German,  English, 
French,  or  Italian,  is  *•  The  Formulae  of  the  Edictum  Perpctuum 
Hadrianum  in  their  wording  and  context."  The  Committee 
refer  the  student  to  RudorfF's  commencement  of  a  restoration 
of  the  Praetorian  Edict,  and  indicate  the  view  that  future 
writers  on  the  subject  should  show  how  the  work,  so  begun, 
may  best  be  brought  to  a  conclusion.  For  this  purpose  the 
time  allowed  is  necessarily  considerable,  the  28th  March,  1882, 
being  fixed  as  the  last  day  for  competitors,  who  must  send  in 
their  work  under  a  motto,  which  must  be  repeated  outside  the 
envelopes  containing  their  names  and  addresses. 

We  understand  that  the  Social  Science  Association,  which 
has  long  been  in  friendly  relations  with  the  Berlin  Juridical 
Society,  the  body  to  whom  the  foundation  of  the  prize  is  due, 
has  sent  the  main  facts  connected  with  the  essay  for  1882  to 
the  Professors  of  Roman  Law  in  the  Universities  of  the  United 
Kingdom.  The  value  of  the  prize,  viz.,  6,900  marks,  has 
already  enabled  it  to  promote  the  publication  of  learned  treatises, 
such  as  might  otherwise  with  difficulty  have  seen  the  light.  Dr. 
Thaner,  Professor  of  Law  in  the  University  of  Innsbruck,  with 
his  "  Systematic  Collection  of  Canon  Law  during  the  period 
of  the  War  of  the  Investitures,  from  Anselm  of  Lucca  to 
Gratian,"  and  Dr.  Stefienhagen,  Librarian  of  the  Royal 
University  at  Kiel,  with  his  critical  edition  of  the  **  Gloss  of  the 
Sachsen Spiegel,**  are  among  the  latest  instances  of  the  utility 
of  the  Savigny  Fund  in  promoting  Juridical  Science.  To 
distance  RudprfF  on  his  own  ground  will  not  be  easy,  but  it 
would  be  a  task  worthy  of  any  Civilian.  We  shall  be  glad  if 
the  United  Kingdom  were  not  behind  the  rest  of  the  world  in 
the  attempt. 


^=^^-  Pressure  oh  our  space  compels  us  to  postpone  **  Select  Cases,''  and 
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FOR   August,    September,    and    October,    1879.* 
By  Henry  M.  Keary,  of  Lincoln's  Inn,  Barrister-at-Law. 


Administration  :— 

(i.)  C.  A, — Ewecutor — Retainer. — Where,  in  an  adminifltration  action,  an 
ezeoator  appears  on  an  application,  when  an  order  is  made  for  a  debtor 
to  the  estate  to  pay  the  amount  of  his  debt  into  Oonrt,  the  executor  does 
not  lose  his  right  of  retainer  with  regard  to  the  sum  so  paid  in. — Rich, 
mond  V.  White,  27  W.R.  878. 

(iL)  Ch.  Div.  M.  B,.-'In8olvent  EetcOe— Interest  on  DebU^Judicature  Act, 
1875,  s.  10.  <-In  an  action  for  the  administration  of  an  insolvent  estate, 
a  creditor  whose  debt  bears  interest,  is  onlj  entitled  to  interest  up  to  the 
date  of  the  judgment  for  administration. — Boswell  t.  Cfumey,  27  W.B. 
866. 

(iii.)  Ch.  Div.  V.  C.  H,.— Payment  of  Debts— 'Mixed  Fwnd— Lapsed  Share— 
Costs. — Where  a  testator  creates  for  purposes  of  disposition  a  mixed  fund 
of  the  proceeds  of  realty  and  personalty,  the  personalty  is  not  exempted 
from  its  primary  liability  to  debts,  in  the  absence  of  express  or  implied 
direction  to  the  contrary;  and  the  ta^t  that  the  will  contains  a  con. 
strnctive  charge  of  debts  on  real  estate  will  not  amount  to  such  a 
direction.  Where  the  disposition  of  a  part  of  the  mixed  fund  fails,  the 
costs  of  an  administration  action  will  be  borne  rateably  by  the  lapsed 
and  disposed  of  shares. — Luckraft  y.  Pridham,  48  L.J.  Ch.  686. 

(iv.)  O.  A. — Priority — Secured  Creditor — Judicature  Act,  1878,  8.  26,  n*b- 
see.  1. — Sec.  25,  sub-sec.  1  of  Judicature  Act,  1878,  did  not  take  effect 
on  the  passing  of  that  Act,  and  was  therefore  postponed  by  the  Bus* 
pending  Act  of  1874.—  Sherwen  y.  Selhirk,  40  L.T.  701. 

(▼.)  O.  A. — Scotch  Assets — General  AdmiirUstration, — The  Probate  Dir. 
having  granted  general  probate  of  the  will  of  a  Scotch  testator,  the 
Ch.  Diy.  made  the  ordinary  decree  for  administration  of  the  personal 
estate,  without  limiting  it  to  English  assets. — Stirling -MamoeU  y. 
Cartwright,  LJB.  11  Ch.  D.  622;  48  L.J.  Ch.  662  ;  27  W.R.  860. 

*  Cases  reported  only  in  the  Law  Times  Reports  and  Weekly  Reporter  for 
October  26th,  are  postponed  till  the  February  Digeit. 


2  QUARTERLY   DIGEST. 

(vi.)  Ch.  Div.  F.  J. — Testamentary  Expenses — Costs  of  Action. — Where  a 
testator  charges  a  partionlar  fund  with  the  paTtnent  of  testamentary 
expenses,  this  will  inolade  costs  of  an  administration  action. — Fenny  r, 
Fenwy,  48  L.J.  Ch.  691. 

Agreements  and  Contracts:— 

(i.)  P.  C. — Agreement  in  Restraint  of  Trade — BeasonahUness. — Agreements 
in  restraint  of  trade  are  yoid  as  being  against  pnbiio  polioj*,  onless  the 
restraint  imposed  is  partial  onl/  and  reasonable  in  relation  to  the  objects 
of  the  COD  tract,  and  anless  made  apon  real  and  bond  fide  consideration. 
— Collins  y,  Locke,  L.B.  4  App.  674. 

(ii.)  Ex.  Div.  Ireland. — Agreement  not  to  Prosecute — Illegal  Consideny. 
tion. — An  agreement  to  abstain  from  instituting  a  threatened  prosecntion 
for  a  public  offence  is  not  illegal,  unless  there  are  reasonable  grounds 
for  believing  that  the  alleged  c&enoe  has  actnaUj  been  committed,  and 
unless  each  party  made  the  agreement  on  that  assumption. — Rourke  y. 
Mealy,  41  L.T.  168. 

(iii.)  Ch.  Div.  M.  H. — Consideration — Marriage  on  Faith  of  Representation, 
— B.  proposing  to  marry  C.'s  daughter,  G.  refused  her  consent  on  the 
grounds  of  the  insufficiency  of  B.'s  income.  A.  haying  heard  of  this, 
signed  a  document  by  which  he  agreed  to  idlow  B.  £600  a-ye  ir  during 
his  life,  and  to  leave  him  £10,000  by  his  will.  The  document  was  shown 
by  B.  to  C,  who  consented  to  the  marriage.  A.  died,  and  his  will  con- 
tained no  bequest  to  B. :  Held  that  B.  could  not  enforce  the  agreement 
against  A.'s  estate. — Dashwood  t.  Jermyn,  27  W.E.  868. 

(iv.)  C.  A. — Foreign  Loan-^FaHwre  of  Object  qf  Loan — Right  of  Majority  of 
Bondholders, — A  foreign  loan  having  been  raised  on  bonds  with  the 
express  object  of  subsidising  a  company  to  construct  certain  railway  and 
other  works,  and  with  a  provision  that  £600,000  of  the  loan  should  be 
placed  in  the  hands  of  trustees  to  be  applied  from  time  to  time  in  pay. 
ment  for  the  works :  an  action  was  brought  by  the  majority  of  the 
bondholders  claiming  a  return  of  the  £600,000.  The  Court  being  of 
opinion  that  the  carrying  out  of  the  works  had  become  impossible: 
Held  that  the  majority  of  the  bondholders  had  a  right,  in  spite  of  the 
dissent  of  a  minority,  to  insist  on  a  return  of  the  £SX),000. — Wilton  v. 
Chwrch,  41  L.T.  50. 

(v.)  Q.  B.  Div. — Fledged  Property — Fraud  of  Fledgor^Wrongful  Conver- 
sion.— In  consideration  of  advances  made  to  him  by  plaintifiEs,  D.  signed 
a  memorandum  to  the  effect  that  he  had  warehoused  certain  flour  in 
plaintiff's  name,  and  that,  in  consideration  of  their  delivering  to  him  the 
flour  as  sold,  he  undertook  to  pay  the  proceeds  of  the  sales  to  plaintifEs. 
Aftor  the  flour  was  warehoused,  defendants  made  advances  to  D.  on  the 
security  of  the  flour  in  ignorance  of  plaintiffs  advances,  and  D.  fraudn. 
lently  procured  from  plaintiffs  a  delivery  order  for  the  flour  on  the 
representation  that  it  was  sold,  and  gave  the  order  to  defendants,  who 
took  possession  of  the  flour  and  subsequently  sold  it  to  repay  their 
advances:  Held  that  an  action  for  conversion  by  plaintiiEs  against 
defendants  would  not  lie. — Ba^cock  v.  Lawson,  L.B.  4  Q.B J).  894 ;  48 
L.  J.  Q.B.  524 ;  27  W.B.  886. 

(vi.)  Q.  B.  Diy. — Sale  of  Qoods^Delivery  by  Monthly  Instalments — Duration 
of  Contract. — Plaintiffs  undertook  to  supply  defendants  with  80,000  tons 
of  ore,  deliveries  to  be  made  at  the  rato  of  from  800  to  1,800  tons  per 
month,  provided  they  could  procure  tonnage  at  or  under  a  certain  rate : 
no  responsibility  to  attach  to  plaintiffs  should  they  be  prevented  from 
delivering  any  part  of  the  ore  through  dangers  and  accidents  of  mines, 
Ao, :  Held  that  plaintiffs  were  entitled  to  deliver  quantities  of  the  ore 
which  they  had  previously  withheld  while  frei^ts  were  above  the  specified 
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rate,  if  the  deliTeriee  were  made  within  a  reaBonable  time,  and  that  they 
were  not  entitled  to  deliyer  quantities  whioh  they  had  been  prereated  from 
deiiyering  from  dangers  and  aooidents  of  mines,  &o. — De  Oleciga  t.  West 
Cuniberland  Ir(yn  cmd  Steel  Co,,  L.E.  4  Q.B.D.  472  ;  27  W.R.  870. 

(viL)  C.  A. — Sale  of  Goods — Divisible  Contract — ^Plaintiffs  contracted  to  sell 
to  defendants  abont  25  tons  (more  or  less)  of  pepper,  Ootober  or 
November  shipment  from  P.  to  London,  per  sailing  vessel  or  vessels, 
name  of  vessels,  marks,  &o.t  to  be  declared  to  buyer  within  60  days 
from  date  of  bill  of  lading:  Held  that  the  contract  was  an  entire 
contract,  and  that  the  declaration  of  20  tons  by  plaintiff  within  the 
sixty  days,  and  of  Ave  tons  after  the  expiration  of  the  sixty  days,  was 
not  a  compliance  with  the  terms  of  the  contract. — Renter,  Hufeland 
4r  Co.  V.  Sala  ^  Co.,  L.E.  4  O.P.D.  289 ;  48  L.J.  O.P.  492. 

Arbitration  :— 

(i.)  Q.  B.  Div.— Application  to  B^er  Baekr—Time—9  WiU.  III.,  c.  15, 
«.  2 ;  17  ^  18  Vict.,  c.  125,  ss.  5, 8. — The  Ooort  has  a  discretion  to  entertain 
applications  to  refer  beick  an  award,  though  made  after  the  time  fixed 
for  snch  applications  nnder  the  old  system  of  terms. — Leicester  T. 
Oragebrook,  40  L.T.  888. 

(ii.)  O.  A. — Reference  by  Consent — Award  under  £20 — Costi — 30  ^  81  Vict., 
c.  142,  8.  5. — Where  a  caase  has  been  referred  by  consent,  and  the  order 
of  reference  leaves  the  costs  of  the  reference  and  award  in  the  discretion 
of  the  arbitrator,  his  control  over  the  costs  is  not  affected  by  the  pro- 
visions  of  sec.  5  of  Oonnty  Conrts  Act,  1867. — Qalatti  v.  Wakefield,  L.E. 
4  Ex.  Div.  249. 

Banker:— 

(i.)  Ch.  Div.  F.  J. — Agency — Following  Money. — A  firm  at  8.  sent  to  a 
bank  at  C.  average  orders  to  collect  and  pay  the  proceeds  to  bankers  in 
London.  The  bank  collected  the  orders,  and  received  a  cheqne  for  one 
and  cash  for  the  others,  whioh  they  paid  into  their  till.  They  stopped 
payment  and  went  into  liquidation:  Held  that  the  cheque  could  be 
followed  by  the  firm  at  8.,  but  not  the  money. — Ex  parte  Dale,  Young  8f 
Co.,  Re  West  of  England  Bank,  L.E.  11  Ch.  D.  772;  48  L.J.  Oh.  600; 
«7  W.E.  816. 

(ii.)  Ch.  Div.  F.  J. — Appropriation  of  Pa/yments — Trust  Money — Folloioing 
Money. — A  lady  entrusted  her  solicitor  with  money  for  investment.  He 
bought  bonds  with  the  money  and  gave  her  receipts  for  them  stating 
that  he  held  them  for  her  safe  custody ;  and  he  paid  her  the  dividends. 
Afterwards,  without  her  knowledge,  he  sold  the  bonds  and  paid  the  money 
into  his  private  account  at  a  bank,  the  entry  in  the  account  specifying 
that  the  money  was  derived  from  the  bonds  in  question.  He  died 
insolvent,  having  a  balance  at  the  bank  including  the  proceeds  of  sale : 
Held  that  the  proceeds  of  sale  of  the  bonds  remaining  in  the  bank  were 
ear-marked,  and  that  the  lady  was  entitled  to  follow  them. — Knatchbull 
T.  HalleU,  41  L.T.  186. 

(iiL)  O.  P.  Div.— CrosMd  Cheques.— Forged  IndorMmant— 89  ^  40  Vict., 
c.  81,  s.  12. — The  exemption  of  bankers  from  liability  in  respect  of 
crossed  cheques  coUected  by  them  contained  in  the  latter  part  of  sec.  12 
of  the  Crossed  Cheques  Act,  1876,  applies  to  all  crossed  cheques,  whether 
bearing  the  words  **  not  negotiable  "  or  not. — Matthieson  v.  London  amd 
County  Banking  Co.,  48  L.J.  C.P.  529;  41  L.T.  85;  27  WJE.  888. 

Bankruptcy:— 

(i.)    O.  J.  B,--App0al — Time^NoHce  to  Registrar. — ^Where  notice  of  appeal 
wai  duly  left  and  entered  with  the  registrar  of  appecJ,  bat  no  notice  of 
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the  appeal  was  served  on  the  Begistrar  of  the  Oonrt  appealed  from  till  a 
week  afterwards :  Held  that  the  appeal  was  ont  of  time. — Bm  parte 
Donnithome,  Re  Green,  27  W.B.  824. 

(ii.)  C.  A. — Appeal  by  Receiver — No  Trustee  Appointed, — An  order  having 
been  made  that  a  receiver,  appointed  in  a  bankruptcy  where  no  trustee 
had  been  appointed,  shoold  deliver  up  to  the  applioants  certain  bills  of 
exchange  :  Held  that  an  appeal  from  the  order  mnst  be  brought  in  the 
names  of  the  receiver,  the  debtor,  and  the  petitioning  creditor.— £s 
parte  Chatmers,  Re  Sawers,  L.R.  11  Ch.  D.  911. 

(iii.)  C.  A. — Beneficial  Clergyman — SeqiLestration — Priority  -32  ^  33  Ftct., 
c.  71,  8.  88. — The  fact  that  a  bankrupt  beneficed  clergyman  bias  obtained 
an  order  of  discharge,  does  not  prevent  the  trustee  in  bankruptcy  from 
issaing  a  sequestration  of  the  profits  of  the  benefice  held  by  the  bankrupt 
at  the  time  of  his  bankruptcy  :  and  such  sequestration  will  have  priority 
over  a  sequestration  subsequently  issued  by  a  trustee  appointed  in  a 
second  bankruptcy  of  which  the  first  trustee  had  notice. — Ex  parte 
Chick,  Re  Meredith,  L.R.  11  Gh.  D.  731. 

(iv.)  C.  J.  B. — Composition — Costs  of  Creditors*  Solicitor, — ^The  appoint- 
ment of  a  solicitor  to  register  a  resolution  for  a  composition  does  not 
enable  the  Court  to  direct  his  costs  to  be  paid  by  the  debtor. — Es  parte 
Gush,  Re  Pratt,  48  L.J.  Bey.  69. 

(v.)  C.  P.  Div. — Composition — Omission  of  Debt — Waiver, —  Plaintiff 
having  entered  into  a  composition  with  his  creditors,  defendants,  who 
were  del  credere  agents  of  plaintiff,  claimed  to  rank  as  creditors  for 
£1,100  in  respect  of  debts  from  plaintiff  to  merchants  for  goods  sold 
to  him  through  defendants,  for  which  they  were  liable :  plaintiff  set 
down  in  his  statement  the  debts  as  due  to  the  merchants,  and  also  set 
down  defendants  as  creditors  for  another  debt.  Defendants  tendered  a 
proof  for  their  debt  of  £1,100  which  was  admitted,  and  they  resisted  the 
resolution  for  and  refused  to  accept  the  composition :  Held  that  plaintiff 
had  not  complied  with  the  provisions  of  sec.  126  of  the  Bankruptcy 
Act  in  respect  of  the  debt  of  £1,100,  and  that  defendants  were  not 
bound  by  the  resolution  of  composition  as  to  that  debt. — Oppenheim  v. 
Jackson,  41  L.T.  193. 

(vi.)  C.  J.  B. — Composition — Second  Petition, — A  debtor  filed  a  liquidation 
petition  and  his  statement  showed  no  available  assets.  The  creditors 
passed  a  resolution  for  a  composition  of  one  shilling  in  the  pound,  whioh 
was  paid.  The  resolution  was  not  filed  within  three  days  as  required 
by  Rule  284,  and  the  debtor  presented  a  second  petition  when  a  similar 
resolution  was  passed :  Held  that  the  resolution  ought  to  be  registered. 
— JSjb  parte  Thomas,  Re  Press,  40  L.T.  836. 

(vii.)  C.  A. — Disclaimer — Esspired  Lease. — Leave  was  g^ven  to  the  trustee  of 
a  bankrupt  to  disclaim  a  lease  which  expired  after  his  appointment, 
without  prejudice  to  the  rights  of  parties  not  before  the  Oonrt. — E9  parts 
Paterson,  Re  Throckmorton,  L.R.  11  Ch.  D.  908 ;  27  W.R.  928. 

(viii.)  C.  A. — Disclaimer — Lease  Determinable  on  Notice — Damages. — A  lease 
of  a  hoQse  for  twenty-one  years  was  determinable  by  lessee  at  the  end 
of  the  first  seven  or  fourteen  years  on  giving  six  months*  previooB 
notice,  and  paying  the  rent,  and  performing  the  covenants  up  to  the  day 
of  determination.  Near  the  end  of  the  seventh  year  the  lessee  filed  a 
liquidation  petition:  the  trustee  disclaimed.  The  house  was  out  of 
repair  and  could  only  be  let  at  a  decreased  rent :  Held  that  the  lessor 
was  entitled  only  to  prove  for  the  diminution  of  rent  up  to  the  end  of 
the  seventh  year,  and  the  amount  necessary  to  put  the  house  in  repsir. 
-'Ea  parU  Blake,  Re  JfcJ^on,  L.R.  11  Oh.  D.  672;  40  L.T.  869;  27 
W.R.  901. 
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(ix.)  O.  J.  B. — Equitable  Asngnment — Direction  to  Pay. — A.  antharlBed  his 
tenant  in  writing  when  the  Mirfiaelmaa  rent  ahoold  beoome  dae,  to  paj 
B.  £200 :  before  Michaelmas  A.  beoame  bankrupt :  Held  that  the  troBtee 
in  bankruptcy  wae  entitled  to  the  rent  in  preference  to  B. — Ea  parte 
Hall,  Re  WhitHng,  48  L.J.  Bey.  79. 

(x.)  C.  A. — Fraudulent  Conveyance — Mortgage  of  Whole  Property — 13  EUz.,  c. 
5. — ^An  assignment  by  way  of  mortgage  of  the  whole  of  the  assignor's 
property  to  one  person,  for  a  past  debt  and  a  present  advance  r  Held 
not  void  under  13  Eliz.,  c.  6,^Ex  parte  Qames,  Re  Bamford^  40 
L.T.  789. 

(xi.)  C.  A. — Fraudulent  Preference — Appropriation. — S.  &  Co.  accepted  bills 
for  '£5,300  drawn  on  them  by  K.  &  Go.  on  the  arrangement  that  K.  &  Co. 
should  find  funds  to  meet  the  bills :  and  K.  &  Co.  sent  cheques  for  the 
amount,  which  were  paid  to  a  special  account  kept  by  S.  &  Co.  at  a  bank 
for  the  purpose  of  paying  their  acceptances,  except  one  cheque  for  £2,000 
which,  by  mistake,  was  paid  into  their  general  account,  which  they  did 
not  discover  till  after  they  had  become  insolvent  and  stopped  payment : 
Held  that  K.  &  Co.  were  entitled  to  the  £2,000.— -Ba?  parte  Kelly  ^  Co., 
Be  Smith  ^  Co.,  48  L.J.  Bey.  66  ;  27  W.R.  830. 

(xii.)  C.  J.  B. — Fraudulent  Preference — Bill  of  Sale — Fresh  Advance. — A 
trader  in  consideration  of  a  past  debt  and  a  farther  advance  for  the 
purpose  of  paying  off  another  creditor  granted  a  bill  of  sale  of  all  his 
goods :  Held  Uiat  the  bill  of  sale  was  a  fraudulent  preference  within  sec. 
92  of  the  Bankruptcy  Act,  1869.— -jEa>  paHe  Boon,  Re  Boon,  41  L.T.  42. 

(xiii.)  C.  J.  B.—Judgment  Debt-^Receiver—1  ^  2  Vict.,  c.  110;  27  #"  28  Vict, 
c.  112,  8. 1. — ^The  appointment  of  a  receiver  in  an  action  by  a  judgment 
creditor  in  the  Chancery  Div.  is,  as  regards  property  which  can  only  be 
affected  in  equity,  a  delivery  in  execution  by  virtue  of  a  lawful  authority, 
though  no  writ  of  elegit  has  been  issued. — Ev  parte  Evans,  Re  Watkvns, 
L.E.  11  Ch.  D.  691. 

(xiv.)  O.  A. — JurisdicHon. — Where,  by  the  operation  of  the  law  of  Bankruptcy, 
the  trustee  of  a  bankrupt  has  a  better  title  against  a  stranger  to  the 
bankruptcy  than  the  bankrupt  himself  would  have  bad,  the  question  in- 
volved  is  properly  within  the  jarisdiction  of  the  Bankruptcy  Court.— *'• 
parte  Brown,  Re  Yates,  48  L.J.  Bey.  78. 

(xy.)  C.  A. — Jurisdiction — Foreigner  Trading  in  England. — ^The  provisions  of 
the  Bankruptcy  Act,  1869,  do  not  apply  to  a  foreigner  who  has  never 
lived  in  England,  but  who  carries  on  business  there. — Ex  parte  Blain,  Re 
Sowers,  41  L.T.  46. 

(xvi.)  C.  A. — Liquidation — Description  of  Debtor. — A  farmer  filed  a  liquidation 
petition,  in  which  he  described  himself  as  a  cattle-dealer :  Held  that  the 
description  was  not  misleading  so  as  to  invalidate  the  liquidation  resolu- 
tions.—J&»  parte  Kirkwood,  Re  Mason,  L.E.  11  Ch.  D.  724  j  27  W.E.  806. 

(xvii.)  C.  J.  B. — Liquidation — Release  of  Trtistee. — All  the  property  of  a  debtor 
which  is  vested  in  the  trustee  at  the  time  of  his  liquidation  continues  so 
vested,  notwithstanding  the  trustee's  release  and  the  discharge  of  the 
debtor.— 5»  parte  Witt,  Re  Armstrong^  40  L.T.  836 ;  27  W.E.  888. 

(xviii.)  C.  A. — Liquidation — Rights  of  Crown — Extent  Issued. — An  extent  by 
the  Crown  subsequent  to  the  filing  of  a  liquidation  petition  and  appoint- 
ment of  a  receiver,  but  before  appointment  of  trustee,  is  good  against 
the  trustee  when  appointed. — Ex  parte  Postmaster-General,  Rs  Bonham, 
48  L.J.  Bey.  84. 

(xix.)  C.  A. — Married  Woma/n — Separate  Eetaie. — A  married  woman  cannot  be 
made  a  bankrupt  in  respect  of  a  debt  contracted  by  her  after  marriage. 
— i?a>  parte  Jones,  Re  Qrissell,  40  L.T.  790. 
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(zx.)  C.  A.— Orcttfr  cmd  Disposition — Commission  Agent. — ^Where  a  pencm 
truly  deeoribee  himself  as  a  maonfkctiirer's  agent  the  dootrine  of 
repated  ownership  is  ezoladed  as  to  property  belonging  to  the  mann. 
facturers  of  whom  he  is  agent. — ^so  parts  Bright,  Re  Smith,  48  LJ. 
Boy.  81. 

(zxi.)  C.  J.  B. — Partnership — Joint  and  Separate  Creditors. — A  partnership 
agreement  between  A.  and  B.  provided  that  certain  machinery  shonld 
remain  the  property  of  A.  A.  died,  having  by  his  will  appointed  B.  and 
others  trustees  and  empowered  them  to  carry  on  the  business  and  employ 
any  part  of  his  estate  in  doing  so.  The  bnsioess  was  carried  on  for 
ten  years,  when  B.  filed  a  h'qnidation  petition :  Held  that  the  maohineiy 
was  a  joint  asset  of  A.  and  B.«  and  divisible  among  their  joinf  areditors. 
— Km  parte  Manchester  and  GownJty  Barik^  Re  Mellor,  48  L.J.  Bey.  94. 

(zzii.)  C.  A. — Proof — Contingent  Liability. — Where  a  creditor  has  proved  for 
the  assessed  value  of  a  contingent  liability,  and  a  dividend  has  been 
paid,  he  will  not  be  ordered  to  refund  it  in  part,  because  the  assessed 
value  turns  out  to  be  excessive. — Ex  parte  Bates,  Re  PanneU,  L.B.  11 
Ch.  D.  914;  27W.B.  927. 

(zziii)  C.  A. — Proof — Costs  of  Action. — H.  deposited  with  a  bank  dock- 
warrants  of  goods  as  security  for  money  borrowed,  and  afterwards 
became  bankrupt,  when  it  appeared  that  part  of  the  goods  beloni^  to 
J. :  J.  sued  the  bank  and  recovered  judgment,  which  was  affirmed  on 
appeal.  The  bank  having  realized  the  securities  :  Held  that  they  were 
entitled  to  prove  in  the  bankruptcy  for  the  difference  between  the 
amount  paid  to  J.,  and  that  realized  by  the  sale  of  his  goods,  and  also 
for  costs  of  the  action,  but  not  of  the  appeal. — Em  Parte  Carr,  Re 
Hofmann,  48  L.J.  Boy.  69;  40  L.T.  299. 

(xxiv.)  C.  A. — Proof — Discounted  Bills. — Banker's  Lien. — ^Bankers,  with  whom 
bills  of  exchange  have  been  deposited  by  a  customer  for  disooant,  and 
who  have  made  advances  on  them,  are  entitled,  on  the  cnstomer  going 
into  liquidation,  to  retain  the  bills  and  prove  for  the  full  amonnt,  and 
receive  dividends  thereon,  g^i^i^?  credit  only  for  snras  received  from 
time  to  time  in  respect  of  such  bills  as  may  have  been  paid. — Ea  parte 
Schofield,  Re  Fnth,  40  L.T.  828  ;  27  W.R.  925. 

(xxv.)  C.  A.— Proof— Loan— Partnership-'2S  ^  29  Vict.,  c.  86,  s.  IS.—By 
agreement  in  writing  a  trader  in  consideration  of  aft  advance  by  T.,  agreed 
to  allow  him  one.half  of  the  profits  arising  out  of  his  bnsiness,  and  to 
execute  an  agreement  whereby  T.  was  not  to  be  considered  a  partner. 
On  the  bankruptcy  of  the  trader :  Held  that  T.  was  not  entitled  to  prove 
in  respect  of  the  loan  till  all  the  other  creditors  had  been  satisfied. — Em 
parte  Taylor,  Re  Qrason,  41  L.T.  6. 

(xxvi.)  C.  A. — Proof— Set-off — Mutual  Credit. — At  the  time  of  the  stoppage  of  a 
bank  a  brother  and  sister  had  standing  to  their  joint  account  as  executors 
of  the  will  of  their  father,  £1.400.  The  brother  was  sole  reaidnary 
legatee,  and  securities  had  been  set  apart  to  answer  legacies  and  afi 
debts  paid  except  a  small  sum.  The  brother's  separate  account  at  the 
bank  was  overdrawn  :  Held,  that  he  had  no  right  of  set-off. — Ea  parte 
Morier,  Re  WUUs,  40  L.T.  792. 


(xxvii.)  O.  A.  -Doiible  Proof— Two  Firms. — The  same  individuals  were 

ciated  in  two  firms,  one  in  London  and  the  other  at  Oporto.  The  Oporto 
firm  drew  bills  on  the  London  firm,  which  the  latter  accepted,  and  which 
were  discounted  by  a  Portuguese  bank.  Both  firms  having  gone  into 
liquidation,  the  bank  received  a  dividend  out  of  the  assets  in  Portugal : 
Held  that  the  bank  could  not  prove  in  the  English  liquidation  without 
bringing  in  what  they  had  received  from  the  Fortngnese  assets. — Sa 
pwrte  Banco  de  Portugal,  Re  Hooper,  48  L.J.  Bey.  78;  27  W.B.  856. 
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(xxviii.)  O.  J.  B. — Set.off— Mutual  Dealings, — Where,  after  a  bankrnptoy,  a 
creditor  in  the  bankrnptoy  beoomes  a  debtor  to  the  bankrupt  estate, 
there  is  no  right  of  set-off  between  the  two  debts. — Eao  pa/rte  Young, 
He  Bay,  41  L.T.  40 ;  27  W.R.  942. 

(xxix.)  O.  A. — Stoppage  in  Transitu. — In  a  contract  to  deliver  goods  free  on 
board,  though  no  destination  is  mentioned,  it  is  implied  that  they  are 
delivered  to  be  carried,  and  so  long  as  they  remain  in  the  hands  of  the 
shipmaster  as  carrier  the  vendor's  right  of  stoppage  in  transitu  remains. 
— &'«  pa/rte  Bosevear  Clay  Co,,  Re  Cock,  L.R.  11  Ch.  D.  660;  40  L.T.  730. 

(xxx.)  C.  A. — Trustee — Removal  of. — The  Court  of  Bankruptcy  will  not  vacate 
the  appointment  of  a  trastee  in  bankruptcy  merely  because  a  proof  has 
been  improperly  rejected. — Ex  parte  Kvmher,  Re  Thrift,  L.R.  11 
Oh.  D.  869. 

(xxxi.)  Ch.  DiV.  M.  R. — Trustee — Removal  of— Bankruptcy  Act,  1869,  s,  117. 
— The  High  Court  has  jarisdiotion  under  the  Bankruptcy  Act,  1869,  on 
petition,  to  remove  a  trustee  who  has  compounded  with  his  creditors, 
though  he  has  paid  the  composition  before  the  presentation  of  the 
petition.— 120  Adam^s  Trusts,  48  L.J.  Ch.  618. 

(xxxii.)  C.J.  B. — Undischarged  Bankrupt — Debt  not  Proved.— A  debtor  was 
adjudicated  bankrupt  in  1871,  and  his  bankruptcy  closed  in  1874,  there 
being  no  assets.  In  1878  he  acquired  large  property :  Held  that  a 
creditor  whose  debt  was  provable  in  bankruptcy,  but  not  proved,  on  his 
afterwards  proving  his  debt,  was  entitled  to  enforce  it  subject  to  the 
right  of  subsequent  creditors. — Ex  parte  Lancaster  Bwnking  Co.,  Re 
Westhy,  48  L.J.  Bey.  89. 

Bill  of  Sale  :— 

(i.)  C.  A. — Description  of  Gramtor. — ^The  description  of  the  residence  and 
occupation  of  the  grantor  of  a  bill  of  sale  required  by  sec.  1  of  the  Bills 
of  Bale  Act,  1854,  to  be  filed  with  the  bill  of  sale,  is  the  description  of 
such  residence  and  occupation  at  the  date  of  the  affidavit. — Button  v. 
CNeill,  L.R.  4  C.P.D.  864 ;  40  L.T.  799. 

(ii.)  C.  A. — Prior  Act  of  Bankruptcy. — SeizvAre  before  Adjudicaiion. — A  debtor 
having  executed  a  bill  of  sale  of  all  his  goods  for  a  past  debt,  next  day 
executed  another  bill  of  sale  to  B.  which  was  not  registered :  the  dobtor 
was  subsequently  adjudicated  bankrupt :  B.,  who  had  no  notice  of  the 
first  bill,  took  possession  before  adjudication :  Held  that  the  trustee  in 
bankruptcy  was  entitled  to  ail  the  chattels  comprised  in  the  bill  of  sale 
except  gfrowing  crops. — Ex  parte  Payyne,  Re  Cross,  L.R.  11  Ch  D.  539 ; 
27  W.R.  808. 

(iii.)  C.  J.  B. — Setting  forth  Consideration — Affidavit — 41  ^  42  Vict.,  c.  31, 
ss.  8, 10  (2). — The  recitals  in  a  bill  of  sale  were  to  the  effect  that  a  sum 
of  £340  had  been  granted  to  the  debtor  in  June,  1878.  In  fact  £240  had 
been  granted  in  March  and  April  to  the  debtor  and  his  partner  A.,  and 
the  remaining  £100  to  the  debtor  after  A.^s  retirement  from  the  partner- 
ship :  ^eld  that  the  bill  of  sale  was  void.  The  attestation  clause  of  a 
bill  of  sale  stated  that  before  execution  the  effect  thereof  had  been 
explained  to  the  grantor  by  the  attesting  solicitor.  The  affidavit  of  the 
attesting  solicitor  did  not  state  this,  bnt  stated  that  the  paper  writing 
thereto  annexed  was  a  true  copy  of  every  attestation  of  the  bill  of  sale : 
Held  that  the  affidavit  was  sufficient. — Ex  parte  Carter,  Re  Threappleton, 
41  L.T.  37 ;  27  W.R.  943. 

Charity  :— 

(i.)  H.  Xi. — Lease — Statute  of  Limitations — 18  EUz.,  c,  10. — A  voluntary 
charitable  society  founded  in  1758  for  estabh'ehing  a  hospital  and  sub- 
sequently incorporated  by  Act  is  within  13  Bliz.,  c.  10 :    a  lease  of 
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premiseB  was  granted  by  saoh  sooiefcy  for  more  than  28  jean :  HeU 
that  the  lease  was  absolutely  Toid,  and  that  possession  of  the  land  so 
leased  oonld  not  be  recovered  after  the  lapse  of  the  time  fixed  by  the 
statute  of  limitations. — Magdalen  Hospital  ▼.  KnoUs,  L.B.  4  App.  824 ; 
48  L.J.  Ch.  679. 

Churoh  :— 

(i.)  C.    P.  Div. — Chancel — Preseription — Orant  by  Crown, — Held  on  the 
evidence  that  part  of  a  parochial  church  occupying  the  place  usually 
occupied  by  a  ohanoeli  was  not  the  chancel  of  the  church,  but  the  private 
property  of  the  plaintiff. — Pufcf  of  Norfolk  ▼.  ArbiUhnot,  L.R.  4  C.P.D. 
290. 

Common  :— 

(i.)  0.  A. — Right  ofFold-courae — Finding  on  Issues  in  Prevums  Suit — Estoppel. 
— In  an  action  to  restrain  the  indosure  of  part  of  waste  lands  by  the 
lord  of  the  manor  in  which  the  plaintiff  claimed  a  liberty  of  freehold 
fold-course  oyer  the  lands  in  question,  it  appeared  that  in  a  preTions 
action  between  the  parties'  predecessors  in  title  issues  had  been  directed 
as  to  the  right  of  common  claimed  by  plaintiff's  predecessor  in  the 
lands,  whether  he  was  entitled  to  any  and  what  liberty  of  f old-oourse : 
and  the  finding  thereon  was  that  he  was  entitled  to  the  liberty  of  two 
several  fold.courses  in  the  land  :  Held  that  this  finding  did  not  estopp 
defendants  from  denying  that  plaintiff  had  ^  right  over  the  land  other 
than  a  right  of  common. — Robinson  v.  Duleep  Singh,  L.B.  11  Ch.  D.  796. 

Company:— 

(i.)  C.  A. — Acceptance  of  Shares — Posting  of  Letter, — As  soon  as  a  letter 
of  allotment  in  reply  to  an  application  for  shares  is  posted,  properly 
addressed  to  the  applicant,  the  contract  to  take  shares  is  complete. — 
Household  Fire  Insurance  Co.  v.  Grant,  L.E.  4  Bx.  D.  216  j  48  L.J.  C.P. 
677 ;  27  W.R.  868. 

(li.)  C.  A. — Action  by  Shareholder — Parties — Fraud, — ^An  action  was  brought 
by  two  shareholders  against  three  directors  of  a  company  to  set  aside  a 
sale  by  the  directors  to  the  promoters,  which  had  been  ad(^ted  by  the 
company,  on  the  g^und  of  fraud,  and  alleging  that  owing  to  the  pre* 
ponderating  influence  of  defendants,  no  steps  could  be  taken  within  the 
company  to  remedy  those  acts :  Held  that  a  demurrer,  on  the  ground 
that  the  action  ought  to  have  been  brought  in  the  name  of  the  company, 
could  not  be  sustained. — Ma^on  v.  Harris,  48  L.J.  Ch.  689. 

(iii.)  C.  A. — Bankrupt  Shareholder^Trustee — Companies  Act,  1862,  Table  A,, 
Art,  10. — A  shareholder  in  a  company  subject  to  Table  A.  of  Companies 
Act,  1862.  became  bankrupt :  Held  that  the  trustee  in  bankruptcy  was 
entitled  to  be  registered  as  the  owner  of  the  shares  held  by  the  bankrupt 
though  the  bankrupt  was  indebted  to  the  company. — Re  Bentham  MiUs 
Spinning  Co.,  L.B.  11  Ch.  D.  900 ;  48  L.J.  Ch.  671 ;  41  L.T.  10. 

(iv.)  Ch.  Div.  V.  C.  B. — Dissentient  Member — Interest  on  Award — Cotn^ 
ponies  Act,  1862,  s.  162. — No  interest  is  payable  on  the  amount  of  an 
award  settling  the  price  to  be  paid  for  the  purchase  of  the  interest  of  a 
dissentient  member  under  sec.  162  of  the  Companies  Act,  1862,  except 
from  date  when  payment  is  demanded,  when  4  per  cent,  per  annum  will 
be  allowed.— 126  United  States  Direct  Cable  Co.,  48  L.J.  Ch.  666. 

(v.)  Ch.  Div.  M.  H. — Promoter — Concealment — LiabiUty, — ^The  vendon  of 
a  mine  entered  into  an  agreement  with  G.  to  sell  the  mine  for  £1,000,000 
to  a  company  to  be  formed  by  G.,  and  to  pay  G.  20  per  cent  on  the 
capital  allotted.  By  a  subsequent  agreement  between  the  vendors  and  a 
nominee  of  G's.  described  as  acting  on  behalf  of  the  proposed  company, 
the  vendors  agreed  to  sell  the  mine  to  the  company  for  £1,000,000.    The 
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company  wgs  formed,  and  the  prospectoB  and  ariiclea  contaiaed  no 
meotioo  of  the  agreement  with  O. :  Held  that  G.  was  a  promoter  of  the 
company  and  b'able  to  pay  to  it  all  snms  received  nnder  the  first  agree- 
ment after  dedacting  the  amount  actually  expended  in  bringing  out  the 
company. — Emma  Mining  Co,  ▼.  Qrant,  L.R.  11.  Oh.  D.  918  j  40 
L.T.  804. 

(▼i.)  O.  A. — Promoter — Secret  Agreement, — ^The  owner  of  a  mine  agreed 
with  defendants,  who  were  metal  brokers,  that  if  they  wonld  assist  him 
to  get  the  mine  sold  to  a  company,  he  wonld  compensate  them  for  the 
loss  they  would  sustain  on  their  commission,  by  giving  them  £5,000  in 
paid.np  shares,  such  £5,000  to  be  included  by  the  owner  in  the  amount 
of  his  purohascmoney.  Defendants  assisted  in  selling  the  mine  to 
plaintiff  company,  and  receired  from  the  owner  shares  which  realised 
£6,000.  The  company  did  not  know  of  defendants'  agreement  with  the 
owner:  Held  that  the  jury  were  justified  in  finding  that  defendants 
were  promoters,  and  that  they  were  liable  to  refund  to  the  company  the 
amount  received  for  the  shares. — Emma  Silver  Mining  Co,  y.  Lewie, 
40  L.T  749  J  27  W.R.  836. 

(▼ii.)  Ch.  DiV.  F.  J. ^Reduction  of  Capital  -Consent  of  Creditors— ^0  ^  31 
Viet.,  c.  181,  s.  14. — On  the  further  coosideration  of  a  petition  to  confirm 
a  reduction  of  capital,  the  Court  required  the  conseut  of  all  creditors,  or 
the  amount  of  their  debts  to  be  paid  either  to  them  or  into  Court. — Re 
Patent  VenHlating  Oranary  Co.,  48  L.J.  Oh.  728 ;  41  L.T.  82;  27  W.R. 
836. 

(▼liL)  Ch.  Div.  M.  R. — Unregistered  Company — UJegcd  Association, — Where 
more  than  twenty  persons  subscribed  money  upon  trusts  for  inyestment 
by  trustees,  and  division  of  the  profits  among  the  subscribers :  Held  that 
this  was  an  association  for  gain  within  sec.  4  of  the  Companies  Act, 
1862,  and  not  being  reg^tered  was  illegal,  and  the  Court  would  therefore 
not  administer  the  trusts  thereof. — Sylces  v.  Beadon,  48  L.J.  Ch.  522. 

(ix.)  C.  Div.  F.  J. — Winding-up — Contributory — Application  for  Rem4jval 
from  List — Time. — A  person  who  had  been  settled  on  the  list  of  contri- 
butories  of  a  company  in  liquidation  for  more  than  two  years,  applied 
for  the  removal  of  his  name  from  the  list,  a  heavier  call  having  been 
made  than  he  anticipated :  Held  that  the  time  within  which  such  an 
application  conld  be  made  was  three  weeks,  and  that  the  Court  would 
not  in  this  case  enlarge  the  time. — Ea  parte  Dickson,  Re  Elham  Valley 
Bail,  Co.,  41  L.T.  184 ;  27  W.R.  880. 

(x.)  Ch.  Div.  P.  J,^Winding'Vp — Contributory — Bankrupt  Shareholder'-^ 
Disclaimer  by  Trustee, — Where  a  shareholder  in  a  company  which  goes 
into  liquidation  becomes  bankrupt,  and  the  trustee  executes  a  disclaimer 
before  a  call  is  made  by  the  liquidator,  neither  the  bankrupt  nor  the 
trustee  will  be  placed  on  the  list  of  contributories. — Em  parte  Budden  and 
Roberts,  Re  West  of  England  Bank,  41  L.T.  179 ;  27  W.R.  906. 

(xi.)  Ch.  Div.  P.J. — Winding-vp — Contributory—Husband  of  Shareholder — 
Companies  Act,  1862,  ss.  75,  78 ;  37  ^  38  Vict,,  c.  50.— A  female  share- 
holder  in  a  bank  registered  under  the  Companies  Act,  1862,  married  in 
1878 ;  having  previously  executed  a  settlement  of  her  shares,  which  was 
never  registered,  and  did  not  come  to  the  knowledge  of  the  bank,  where  the 
shares  continued  to  stand  in  her  name.  The  bank  was  ordered  to  be  wound, 
up :  Held  that  the  husband  ought  to  be  entered  on  the  list  of  contri- 
butories  under  sec.  78,  of  the  Companies  Act,  1862. — Halcher*s  Case,  Re 
West  of  England  Bank,  48  L.  J.  Ch.  723 ;  41  L.T.  181 ;  27  W.R.  907. 

(xii.)  Ch.  Div.  V.  C.  "EL.— Winding-up— C<mtributory— Paid-up  Shares-'^ 
A  company  agreed  with  W.  for  the  issue  of  advertisements  in  his  paper 
to  be  paid  for  in  fully  paid-up  shares,  and  advertisements  were  accord- 
ingly inserted  by  W.,  and  shai^BS  issued  to  him  purporting  to  be  paid  up : 
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Held  <m  the  windiog.np  that  W.  wms  liable  to  oontribnte  in  respect  of 
snoh  MtiBteM,—Whiie*8  Case,  Be  Govemmmt  Fire  Ineurance  Co,,  27  W.E. 
894. 

(ziii.)  H.  If. — WifuUng.vp — Contrthviory — Pwcluue  hy  Trustees  for  Compamy, 
— The  articles  of  a  oompany  provided  that  no  transfer  of  shares  shoold 
tako  place  withont  the  consent  of  a  majoritj  of  shareholders,  prorided 
tbati  if  snch  consent  were  refused,  the  oompany  should  be  boond  to  take 
the  shares  at  the  market  price  of  the  day.  Trostee  holders  of  shares 
being  desiroos  of  selling  them,  the  directors  approved  of  a  transfer  of 
the  shares  to  three  of  themselyes,  to  be  held  in  trust  for  the  oompany, 
and  the  transfer  was  completed.  On  the  windiDg.np  of  the  oompany : 
Held  that  the  three  directors  were  properly  made  oontributoriea  in  respect 
of  the  shares.—  Cree  t.  ^omervotl,  L.E.  4  App.  648. 

(xiv.)  Ch.  DlV.  P.  J. — Winding-up — Contributory — Mutual  Inswrav^ee  Com' 
pany. — The  articles  of  association  of  an  unlimited  inaaranoe  company, 
incorporated  under  the  Oompanies  Act,  1862,  and  having  a  shar^  capital 
stated  in  the  Memorandum  of  Association,  provided  for  two  olnneea 
of  members,  each  having  voting  power,  vis.,  shareholders  and  aasuranoe 
members  being  life  policy  holders  with  profits.  W.  signed  a  proposal 
for  assurance  whereby  she  agreed  that  she  would  execute  the  articles 
of  association  when  required.  She  was  aooepted  and  paid  preiuiums  but 
was  never  registered  :  Held  on  the  winding-up  of  the  company  that  she 
must  be  entered  on  the  list  of  contributories. — W%nstone*s  Case,  Re  AHno% 
Life  Assurance  Society,  48  L.J.  Ch.  607 ;  40  L.T.  838. 

(xv.)  H.  If. — Winding.u^ — Contributory— Repudiating  Shares, — An  unlimited 
bank  having  stopped  payment,  a  general  meeting  of  the  shareholders 
was  summoned  and  aoooontants  were  employed  to  examine  the  books 
and  prepare  a  balance-sheet.  The  day  after  their  report  was  issued  to 
the  shareholders,  A.,  a  shareholder,  presented  a  petition  for  the  removal 
of  his  name  from  the  list  of  contributories  on  the  ground  of  the  f^ud  of 
the  directoi:s.  The  next  day  a  voluntary  winding-up  was  resolved  upon : 
Held  that  A.  was  too  late  to  repudiate  his  liability  in  the  winding-up. — 
Tennent  v.  City  of  Glasgow  Bank,  L.B.  4  App.  615. 

(xvi.)  Ch.  Div.  V.  C.  "B.— Winding-up — Contributory— Set-off'-^Judicaiwre 
Act,  1876,  «.  10. — Section  10  of  the  Judicature  Act,  1875,  does  not  give 
a  contributory  a  right  to  set-off  a  judgpnent  debt  obtained  against  a  oom- 
pany, before  the  winding-up  order  against  calls  made  in  the  winding- 
up.—OtU'*  Case,  Be  General  Works  Co,,  41  L.T.  21  j  27  W.B.  9S4. 

(xvii.)Ch.  Div.  P.  J.-^Winding-up—Ctrntrtbutory— Surrender  of  Shares.-^ 
The  articles  of  a  oompany  registered  in  1870,  provided  that  the  dixeoton 
might  accept  a  surrender  of  shares  on  such  terms  as  they  might  think 
fit.  The  directors  accepted  a  surrender  of  shares  from  C,  in  ocmsideia- 
tion  of  £300  paid  to  hiih,  and  the  shares  were  cancelled.  Within  twelve 
months  the  company  was  ordered  to  be  wound-up  :  Held  that  0.  ooald 
not  be  placed  on  the  list  of  contributories. — ColviUe^e  Case,  Be  St,  Jame^s 
Bank,  48  L.J.  Ch.  633 ;  41  L.T.  177. 

(xviii.)  C.  A. — Winding-up — Director-  Mortgage  to  Firm. — A  firm,  one  of 
whose  members  was  director  of  a  oompany,  advanced  money  to  the 
company  on  the  security  of  a  transfer  of  delivery  warrants  of  iron, 
which  were  transferred  to  the  director  for  the  benefit  of  the  firm,  but 
the  transaction  was  not  entered  on  the  register  of  mortgages :  Held,  on 
the  winding-up,  that  the  security  was  not  forfeited. — Be  South  Durham 
Iron  Co.,  Smith's  Case,  L.B.  11  Ch.  D.  579;  27  W.B.  845. 

(xix.)  Oh.  Div.  V.  C.  "R.—  Winding -up— Director's  Qual^ication.— Cancel- 
lation. — ^A  provision  in  the  articles  of  a  oompany  that  every  director 
should  at  the  time  of  his  appointment  and  during  his  continuance  in 
office,  hold  at  least  four  shares :  Held  to  apply  to  direotora  named  by  the 
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articles,  and  to  make  them  liable  as  oontribntories  in  respect  ol  four 
shares  each.  A  power  to  forfeit  and  eztingnish  shares  on  non-payment 
of  calls :  HM  not  to  justify  a  cancellation  of  shares  where,  though  calls 
had  not  been  paid,  the  cancellation  was  made  at  the  reqnest  of  the 
headers  withont  reference  to  the  calls.  -^Be  Esparto  Trading  Co.,  Finch 
^  Goddard*8  Case,  48  L.J.  Gh.  678. 

(xx.)  Oh.  Div.  V.  C.  3, —Winding -up — Form  of  Order. — On  a  creditor's 
winding.ap  petition  the  Court  made  an  order  by  consent,  declaring  that 
all  the  acts  required  or  anthorised  by  the  Companies  Acts  to  be  done  by 
the  official  liquidator,  might  be  done  withont  the  previous  sanction  of  the 
Court.— ite  RocMale  Property  Co.,  41  L.T.  16. 

(xzi.)  O.  A. —  Winding-up — Mortgage — Forecloswre.^ — In  the  winding-up  of  a 
company,  in  which  an  inquiry  as  to  securities  given  by  it  had  been 
directed,  leave  was  given  to  a  mortgagee  who  had  obtained  an  order  to 
attend  proceedings  in  the  winding-up,  his  costs  of  so  doing  to  be  costs  in 
the  winding-up,  to  bring  such  action  as  he  might  be  advised  to  enforce 
his  security  on  his  undertaking  that  his  costs  of  attending  the  winding, 
up  proceedings  should  be  in  the  discretion  of  the  judge. — Re  Hamilton*$ 
Windsor  Iron  Works  Co.,  27  W.B.  827. 

(xxii.)  Oh.  Div.  F.  J. — Winding.vp — Payment  of  Debts — Execution  Creditor 
— Judicature  Act,  1875,  5.  10. — Where  a  winding-up  petition  has  been 
presented,  the  Court  will  not  allow  a  judgment  creditor,  who  has  been 
induced  by  representations  of  the  company  not  to  issue  execution,  to  be 
depriv(}d  of  the  benefit  which  he  would  otherwise  have  obtained,  and 
this  principle  is  not  affected  by  sec.  10  of  the  Judicature  Act,  1875,  and 
sec.  87  of  the  Bankruptcy  Act,  1869.— IJe  Richards  8f  Co.,  L.R.  11  Ch. 
D.  676 ;  48  L.J.  Oh.  656. 

(xziii)  Ch.  Div.  M.  B. —  Windmg-up — Petition — Mortgage  Bond. — Mortgage 
bonds  were  issued  by  a  railway  company  under  the  provisions  of  a  deed 
whereby  the  company  covenanted  with  trustees  to  pay  them  the  interest 
on  the  bonds :  Held,  that  a  bondholder,  on  default  of  payment  of  interest, 
was  not  entitled  to  demand  a  winding-up  order. — Be  Uruguay  Central 
Railway  Co.,  48  L.  J.  Ch.  540. 

(xxir.)  Ch.  Div.  M.  "R. — Winding-up — Proof^Dismissal  for  want  of  Prose ^ 
cution. — ^The  dismissal  for  want  of  prosecution  of  an  action  brought 
against  a  company,  does  not  bar  a  claim  in  respect  of  the  same  matter  in 
the  winding-up  of  the  company. — HoWs  Claim,  Be  Orrell  Colliery  Co., 
48  L.J.  Ch.  655. 

(xxv.)  Ch.  Div.  M.  H. — Windir^'Up—Beputed  Ownership — Bankruptcy  Act, 
1869,  sec.  15,  suh.sec.  5. — The  provisions  of  the  Bankruptcy  Act  as  to 
goods  and  chattels  of  which  a  bankrupt  is  reputed  owner,  are  not 
applicable  to  the  winding-up  of  companies. — Be  Grumlin  Viaduct  Works 
Co.,  L.E.  11  Ch.  D.  756 ;  48  L.J.  Ch.  537. 

(xxvi.)  C.  A. — WiruUrig.up — Summoning  Witnesses — Appeal — Companies  Act, 
1862,  s.  115. — There  is  no  right  of  appeal  on  the  part  of  any  person 
summoned  under  sec.  115  of  the  Companies  Act,  1862,  as  a  mere  witness. 
— ite  The  Gold  Company,  48  L.J.  Ch.  650;  40  L.T.  865. 

(xxvii.)  Ch.  Div.  P.  J. — Winding-up — Unlimited  Com^ny — Creditor  Shaa-e- 
holder. — In  the  winding-up  of  an  unlimited  company  a  creditor  share- 
holder who  has  paid  all  calls  which  have  become  due  is  entitled  to 
receive  dividends  at  the  same  time  as  other  creditors. — Eso  parte  Brown, 
Be  West  of  England  Bank,  48  L.J.  Ch.  604 ;  41  L.T.  27 ;  27  W.B.  869. 

(xxviii.)  H.  If. — Windir^.up — Unlimited  Company— Trustee  Shareholder. — 
Shares  in  an  unlimited  company,  reg^tered  under  sec.  180  of  the 
Companies  Act,  1862,  were  transferred  to  the  appellants  upon  certain 
tmsts,  and  they  were  described  in  the  deed  of  transfer  and  the  stock  ledger 
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M  tra«t  desponeef :  Heldt  on  the  winding-ap  of  the  companj,  that  tiiey 
were  personally  liable,  and  that  their  liability  was  not  limited  to  the 
amoont  of  the  troat  estate. — Muir  v.  City  of  Qlasgow  Bank,  hJEL  4 
App.  887. 
(zziz.)  H.  If. — Winding-up — Unlimited  Company — Trustee  Shareholder. — In  a 
case  similar  to  (xxyiii)  :  Held,  that  the  tmstees  were  liable  in  aolidnm 
for  the  whole  of  the  stook  subjeot  to  the  trjist. — Cwininghame  ▼.  City  of 
Qlasgow  Bcmk,  L.B.  4  App.  607. 

(zzx.)  H.  I«.  —  Winding-up  —  Unlimited  Company  —  Trustee  Shareholder, — 
Where  a  person  had  been  entered  as  a  trostee  shareholder  of  stock  in  the 
same  oompany  is  in  (xxviii.)  and  had  aoted  as  trustee  for  some  time; 
after  the  oompany  had  stopped  payment  he  resigpied  his  office  of 
trustee :  Held  that  he  was  personally  liable. — Bucha/n's  Caee^  Be  City 
of  Glasgow  Bank,  L.B.  4  App.  583. 

(xxxi.)  H.  Ii. —  Winding-up — Unlimited  Company — Trustee  Shareholder. — In  a 
oase  similar  to  (zxx.)  where  the  trustee  had  in  1868  refused  to  act  any 
longer,  and  his  resijypiation  had  been  accepted  by  the  other  tmatees,  but 
not  intimated  to  the  company,  on  whose  reg^ter  his  name  remained  till 
the  winding-up :  Held  that  he  was  personally  liable. — Ker^s  Case,  Be 
City  of  Qlasgow  Bank,  L.B.  4  App.  598. 

(zxxii.)  H.  Xi. — Winding-up — Unlimited  Company^ Trustee  Shareholder. — In* 
case  similar  to  (xxviii.)  where  new  trustees  had  been  appointed  by  * 
deed  of  assumption  and  registered  as  joint  holders  of  stock,  but  the 
deed  of  assumption  had  not  been  registered  as  required  by  the  company's 
articles  :  Held  that  all  the  trustees  were  personally  liable. — BelVs  Case, 
Be  City  of  Qlasgow  Bank,  L.B.  4  App.  547. 

(xxxiii.)  H.  iM.^Winding-vp— Unlimited  Company — Trustee  for  Firm. — A.  &  B. 
by  a  contract  of  co-oartnership  agreed  to  take  G.  into  partnership  with 
them,  and  that  the  nrm  should  carry  on  business  in  the  name  of  A.  &  B., 
in  whose  name  an  account  should  be  kept  at  the  bank,  and  that  A.  &  B. 
should  supply  the  necessary  capital  in  equal  proportions  by  holding  bank 
stock  in  the  name  of  the  firm.  Before  the  execution  of  the  contract 
£1,000  of  stock  in  the  City  of  Glasgow  Bank  was  purchased  by  A.  &  B. 
and  transferred  to  them  and  the  survivor  of  them  for  behoof  of  the  firm 
of  A.  &  B.  C.  knew  nothing  of  the  contract  or  transfer :  Held,  on 
the  winding  up  of  the  Bank,  that  A.  &  B.  were  jointly  knd  severally  liable 
in  respect  of  the  stock. — Gillespie  v.  City  of  Qlasgow  Bank,  L.B.  4  App. 
632. 

(xxxiv.)  H«  !«• — Winding-up. — Stoppage  of  Bank. — Tranter  of  Shares. — 7}rustee 
Sluireholder. — After  stoppage  of  a  banking  company  on  account  of  its 
insolvency  and  the  issue  by  the  directors  of  a  notice  convening  a  meeting 
to  consider  a  resolution  for  a  voluntary  winding-up,  the  directors  are  justi- 
fied in  refusing  to  reg^ter  a  transfer  of  shares,  though  the  intending 
transferor  is  a  trustee  who  has  already  resigned  his  trust. — Alewinder 
MitcheWs  Case,  Be  City  of  Glasgow  Bank,  L.B.  4  App.  567 ;  40  LT.  758 ; 
27  W.B.  873  J  Rutherford's  Case,  L.B.  4  App.  581. 

(xxxv.)  H»  L. — Winding-up — Stoppage  of  Bank — Sale  of  Stock — R«(fusal  to 
Register. — On  the  28th  Sept.,  a  shareholder  in  a  banking  company  sold 
his  share  for  settling  day  Oct.  16th.  On  Oct.  2nd,  the  company  stopped 
payment.  On  the  1 1th  the  seller  was  told  that  the  company  had  been  the 
purchasers.  The  company  subsequently  refused  to  register  the  transfer, 
and  on  the  22nd  Oct.  a  resolution  for  voluntary  winding-up  was  passed ; 
Held  that  the  shareholder  was  rightly  included  in  the  list  of  contribn- 
tories. — Nelson  MitcheU  v.  City  of  Glasgow  Bank,  L.B.  4  App.  624;  27 
W.B.  875. 

(xxxvi.)  O.  A. — Windmg-up  Voluntarily — Arrangement  with  Creditors. — When 
an  honest  arrangfement  has  been  come  to  between  a  company  and  its 
creditorsi  and  the  transaction  is  a  beneficial  one,  it  is  not  material  in 
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what  order  the  assents  required  by  the  Companies  Act,  1862,  and  the 
Joint  Stock  Companies  Act,  1870,  are  giyen. — Be  Dynevor  D^iffryn^  ^c, 
Collieries  Co.,  L.R.  Jl  Ch.  D.  606. 

(zzzni.)  C.  A. — Winding-^  Vohmtarily — Petition  for  Compulsory  Order, — 
Where  a  volnntary  winding-up  had  been  dnly  resolved  npon,  and  a 
petition  for  a  oompolsory  winding-ap  was  presented  by  a  contributory : 
Held  that,  although  gpreat  improprieties  had  taken  place  in  the  method 
of  issuing  shares,  yet  the  Court  could  not  order  a  compulsory  winding-up 
or  make  a  supervision  ordar. — Be  the  Gold  Compam/y,  L.B  11  Cb.  D.  701. 

Copyright  :— 

(i.)  Ch.  Div.  F.  J. — Agreement  to  Publish — Agreement  vnth  Firm — Nett 
Profits — 5  ^  6  Ftct.,  c.  46,  s,  23. — A  firm  of  publishers  agreed  to 
publish  a  work  at  their  own  risk  and  divide  the  nett  profits  with  the 
author.  Sketches  were  drawn  by  the  author  on  blocks,  which  were 
afterwards  engraved,  the  cost  of  the  blocks  and  engraving  being 
deducted  by  the  publishers  from  the  g^ross  profits:  Hsld  that  the 
agreement  with  the  publishers  was  personal  and  put  an  end  to  by  a 
change  in  the  members  of  the  firm,  and  that  on  the  termination  of  the 
agreement  the  blocks  belong^  to  the  author.  Books  piratically  printed 
before  registration  of  copyright  do  not  become. the  property  of  the 
proprietor  of  the  copyright  on  registration. — Hole  v.  Brad6ury,  48  L.J. 
Ch.  678 ;  41  L.T.  168. 

(ii.)  Ch.  Div.  V.  C.  "H.—F.ngravvng— Unlawful  Bepetitions—8dles^2b  ^ 
26  Vict.,  e.  68. — In  an  action  under  26  &  26  Yiot.,  c.  68,  seeking  penalties 
and  an  injunction  in  respect  of  unlawful  repetitions  of  a  picture:  Held 
that  plaintiif  ought  not  to  be  permitted  upon  the  facts  appearing  at  the 
trial,  to  raise  a  claim  for  relief  in  respect  of  unlawful  siJes. — Dupu/y  r. 
DUkes,  48  L.J.  Ch.  682. 

(iiL)  Ch.  Div.  V.  C.  B. —Infringement— Title  of  Boofc.— Plaintiff  was  in 
the  habit  of  publishing  directories,  which  he  called  Post  Office  directories, 
and  was  the  registered  proprietor  of  the  **  Post  Office  Directory  of  the 
West  Biding  of  Yorkshire  "  :  Held  that  the  publication  of  a  directory  by 
defendant,  caUed  the  **  Post  Office  Bradford  Direotwy,*'  was  not  an 
infringement  of  the  copyright,  nor  of  his  trade  mark  in  the  words  "  Poet 
Office."— X«Wy  v.  Byles,  48  L.J.  Ch.  669. 

(iv.)  C.  A.—Music—Bight  to  Perform^Entry  at  Stationers'  fldZi— 6  ^  6 
Vict,  c.  46,  ss.  14,  20. — Held  that  assignees  of  the  copyright  of  music 
published  before  the  Act,  had  a  right  to  move  under  section  14  of  6  &  6 
Vict.,  c.  46,  to  expunge  an  entry  in  the  Stationers'  Hall  Registiy  of  an 
invalid  assignment  by  the  composer  of  the  riarht  of  public  periormanoe. — 
E»  parte  Hutchings  and  Bomer,  L.B.  4  Q.B.D.  488 ;  48  L.J.  Q.B.  606 ; 
41  L.T.  144 ;  27  W.B.  867. 

(v.)  H.  L. — Opera—Begistration — 7  JT  8  Vict.,  c.  12. — In  registering  an  opera 
composed  by  O.  and  represented  in  France  under  the  International 
Copyright  Act,  the  date  of  first  publication  was  stated  to  be  the  28th  of 
March,  1869.  The  score  of  the  opera  had  never  been  published,  but  a 
pianoforte  arrangement  by  S.  was  published  on  the  28th  of  March  and 
a  copy  deposited  at  the  time  of  the  registration:  Held  that  what  was 
intended  to  be  registered  was  the  music  of  the  opera,  and  that  the 
registration  was  good.— FavrUe  v.  Boosey,  48  L.J.  Ch.  697 ;  41  L.T.  78. 

(vi.)  Ch.  Div.  M.  B. — Opera— License  to  Perform— Co-Owners — 8  Will,  IV,, 
c.  16. — One  of  two  registered  co-owners  of  the  copyright  of  an  opera 
cannot  grant  a  Hoense  to  perform  it  without  the  content  of  the  other. — 
Powell  V.  Head,  41  L.T.  70. 
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County  Ooupt:— 

(i.)  C.  P.  Biy. —Aetim  RmrUtted  to  Covniy  Court—Pleaddngs—dO  ^  81 
Vict.,  e,  142,  8,  10. — Where  an  acfcion  began  in  the  High  Conrfc,  in  whioh 
a  statement  of  claim  has  been  deliyered,  is  remitted  to  the  County 
Gonrt  for  trial,  the  Connty  Ooort  jndge  should  receive  evidenoe  in 
support  of  causes  of  action  alle^^ed  in  the  statement  of  daim,  though 
they  are  not  all  endorsed  on  the  writ  or  contained  in  the  pso^cnlara 
given  under  order  20,  r.  1,  of  Gounty  Ooort  Rules,  1875. — Johnsim  y. 
Palmar,  L.R.  4  C.P.D.  268 ;   27  W.E.  941. 

(ii.)  O.  A.— Injtmcfion — Committal  for  Disohedienes—  JudicaUi/r«  Aet^  1878, 
<.  89. — A  Gounty  Gourt  has  power,  in  actions  within  its  jurisdiction,  to 
grant  an  injunction  against  a  nuiwnoe,  and  to  commit  to  prisoii  for 
disobedience  thereof. — Mo/rtin  ▼.  BcmmiatfTf  L.B.  4  Q.B.D.  4B1. 

Crimes  and  Oflbnoes  i— 

(i.)  C.  P.  Div.— Boitardy— afarrio^e  of  Ifothar— 85  ^  86  Fici.,  c.  66, 
M.  8,  4. — A  bastardy  order  cannot  be  made  where  the  mother  has 
married  since  the  birth  of  the  child  and  is  at  the  time  of  the  application 
living  with  her  husband,  though  she  took  out  a  summons  against  the 
putative  fathef  before  her  marriage. — To%9f  v.  Lake,  L.E.  4  O.P J).  822. 

(ii.)  Q.  B.  Div. — Slementary  Edueation — Attendance  Order — Second  Non- 
Compliance^  Proof — 89  ^  40  VicUy  c.  79,  s.  12. — Upon  summons  for  a 
secood  non-oompUance  with  an  attendance  order,  the  first  non-oom- 
plianoe  may  be  proved  by  the  production  of  the  minute  of  the  Court, 
made  at  the  time  of  the  adjudication  thereon. — London  School  Board  v. 
Harvey,  L.E.  4  Q.B.D.  461 ;  48  L.J.  M.G.  180. 

(iii.)  C.  A. — Imprieonment  for  One  Calendar  Month, — Plaintiff  was  sentenced 
by  a  magistrate  to  be  imprisoned  for  one  calendar  month,  and  was 
tiUcen  into  custody  during  the  afternoon  of  the  81st  of  October :  HM 
that  the  sentence  did  not  expire  till  midnight  on  the  80th  November. — 
MigoUi  v.  Oolville,  L.E.  4  O.P.D.  288 ;  40  L.T.  747. 

(iv.)  C.  C.  B,.— Perjury— Illegal  Arrest— Jwriedietion  of  JueUeee.—'B.,  a 
polioe-constable,  obtained  an  illegal  warrant  against  8.  for  aamolting 
him,  and  arrested  him  thereon,  and  took  him  before  magistrates  in  Petty 
Sessions,  when  8.  was  convicted :  Held  that  H.  might  properly  be  con- 
'  victed  for  perjury  in  respect  of  evidence  given  at  the  hearing  at  Bessioos. 
—Begina  v.  Hughes,  48  L.J.  M.G.  151. 

Debtor  and  Creditor  :— 

(i.)  eh.  Div.  P.  J. — Pari  Payment — Appropriation — Statute  of  Ltmitatums. 
— A  debtor  owed  a  debt  consisting  of  several  items,  some  of  which  had 
been  incurred  more  than  six  years  before  action  brought  and  some  less. 
The  debtor,  in  1878,  made  a  small  cash  payment  without  appropriating 
it.  The  creditor  made  an  affidavit  that  the  payment  was  made  on 
account  of  all  the  cash  advances :  Held  that  there  was  evidence  of  payment 
on  account  of  all  advances  sufficient  to  take  the  whole  debt  out  of  the 
statute  of  limitatioDS. — Qyoynn  v.  Qvoynn,  48  L.J.  Gh.  725. 

(ii.)  Q.  B.  Div.— Par*n*r«Wp  DM — Part  Payment  by  One  Partner — Statmie 
of  Limitations,— One  of  two  partners  must  be  presumed,  in  the  absence 
of  proof  to  the  contrary,  to  have  authority  to  make  a  payment  on  account 
of  a  debt  due  by  the  firm,  so  as  to  take  the  debt  out  of  the  Statute 
of  Limitations  as  against  the  other  partner.^Goodioin  y.  Parton,  41 
L.T.  91. 

(iii.)  C.  P.  Div. — Tender— Re^ueal.^Maaej  payable  as  a  composition  in 
respect  of  costs  due  to  a  solicitor  was  tendered  to  a  olerk  in  Us  office, 
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who  said  that  the  solioitor  was  out  and  that  he  had  no  inaknotionB,  and 
refused  the  money  :  Held  that  the  tender  was  good. — Finch  y.  BorUng, 
27  W.B.  872. 

Defiemiation  :— 

p.)  Ex.  Div.  Ireland. — Libel — Newspaper  Proprietor — Interrogatories — 
6^7  WiU,  IV.,  c.  76,  «.  19  J  Judieatwre  Act,  1878,  sec,  24  (7).— In  an 
action  for  libel  against  the  alleged  proprietor  of  a  newspaper,  he  may  be 
required  to  answer  an  interrogatory  as  to  whether  he  is  not  such  pro. 
prietor :  and  he  will  not  be  excused  from  answering  on  the  ground  that 
a  criminal  prosecution  for  libel  is  pending. — Lefroy  v.  Bwmside,  41  L.T. 
199. 

(ii.)  P.  Q.^^Libel—Rep^resentaUon  in  Course  cf  Business. — Held  that  au 
insuiance  society  were  not  liable  for  damages  to  plaintiff,  a  master 
mariner,  because  they  had  refused  to  insure  a  ship  if  he  was  employed 
by  the  owner,  they  having  acted  on  information,  which  they  might 
reasonably  believe  to  be  true,  that  plaintiff  was  addicted  to  intemperance* 
—Hamon  ▼.  Falle,  48  L.J.  P.C.  46. 

Easement  :— 

(i.)  Q.  B.  jyiv,- Light — Unity  of  Ovmership — Alteration  of  Ancient  Lights. 
— ^The  implication  of  a  grant  of  easements  of  a  continuous  aod  apparent 
character,  upon  the  alienation  to  different  persons  of  tenements  pre- 
viously belonging  to  one  owner,  is  not  prevented  by  the  fact  that  the 
dominant  tenement  at  the  time  of  alienation  is  in  lease,  and  not  in  the 
alienor's  possession.  Alteration  of  ancient  lights  by  setting  back  the 
wall  in  which  they  were,  and  making  new  lights  in  the  same  relative 
positions  as  the  old  ones,  and  by  building  a  new  wall  outside  one  con. 
taining  an  ancient  light  and  putting  a  window  in  the  new  wall  so  as  to 
admit  light  to  the  old  window  :  Held  not  to  destroy  the  right  to  access 
of  light.— Bomss  v.  Loach,  L.B.  4  Q.B.D.  494. 

(ii.)  C.  A. — Light  and  Air — Agreement^Notice, — An  agreement  between 
adjacent  owners  provided  for  the  enjoyment  of  a  certain  window  without 
obetruotion:  a  purchaser  for  value  of  the  servient  tenement  without  notice, 
but  knowing  of  the  window  :  Held  not  bound  by  the  covenant. — AUen  v. 
Sechham,  L.B.  11  Oh.  D.  790;  48  L.J.  Oh.  611. 

(iii.)  C.  A.— J^oise— PrwcripeioTV— 2  ^  3  Tf ill.  IV.,  c.  71.— Defendant  had  for 
more  than  twenty  years  used  a  pestle  and  mortar  fixed  in  his  premises 
where  they  abutted  on  plaintiff's  garden.  In  1873  plaintiff  built  a  room  at 
the  end  of  his  garden,  and  the  noise  of  the  pestle  and  mortar,  which  had  not 
been  noticed  before,  became  a  nuisance  to  him :  Held  that  defendant 
had  not  acquired  a  right  to  an  easement  of  making  a  noise  with  the 
pestle  and  mortar.— /Stur^M  v.  Bfidgman,  L.B.  11  Oh.  D.  852  ;  41  Xi.T.  219. 

(iv.)  H.  !».— Bight  of  TFoy— /nclositre— 8 1' 9  Fict.,  c.  118,  ss.  16-68.— H.  sold 
land  to  defendant,  reserving  any  allotments  to  be  made  in  respect  therebf 
of  waste  lands  about  to  be  inclosed,  and  he  afterwards  sold  the  inclosed 
allotments  to  plaintiff :  before  the  indosure  a  trackway  existed  over  this 
land,  which  had  been  used  by  the  occupiers  of  defendant's  land  for  more 
than  40  years  :  the  award  did  not  set  out  this  trackway :  Held  that  it 
was  extiug^shed. — Twmer  v.  Crush,  48  L.J.  Ex.  481. 

(v.)  C.  A. — Bight  of  Way — ObstrucUon — Mamdatory  Injunction. — Where,  in 
spite  of  notice  of  plaintiff's  claim  to  a  right  of  way,  defendant  built  over 
and  obstructed  it,  a  mandatory  injunction  was  granted. — KreM  v.  Burrell, 
27  W.E.  805. 

(vi.)  C.  A. — Bight  of  Way — Beservation  of  Boad — Laying  down  Bails. — ^The 
owner  of  land  conveyed  the  surface  to  a  purchaser,  but  excepted  and 
reserved  a  waggon  or  cart  road  of  a  certain  width^  kept  in  repair  at 
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vendor's  ooet :  Held  that  the  yendor  was  not  entitled  to  lay  down  a 
railroad  for  the  oarriage  of  ooals  from  a  neighbouring  oollieiy. — Bidder 
Y.  North  Sta^ordshire  Rail.  Co.,  L.B.  4  Q.B.D.  412. 

(yii.)  Oh.  Diy.  F.  J. — Signboard— Pteseription. — An  easement  in  respect  of 
an  inn  to  have  a  signboard  attached  to  the  side  of  another  house  :  Held 
to  have  been  aoqoired  by  prescription. — Moody  ▼.  Stegglee,  48  LJ*.  Ch.  639  $ 
41  L.T.  25. 

Eoolesiastioal  Law:— 

(i.)  C.  A. — EeclesiasticaX  Offence — Oommiseion — Siandamue  ^  ^  4  VicLt 
c.  86,  8.  3. — A  bishop  having  refused  to  issue  a  commission  to  inquire 
into  a  charge  made  against  the  rector  of  a  parish  in  his  diocese  under 
8  &  4  Vict.,  o.  86,  8.  3,  on  the  grounds  of  the  rector's  ag^  and  high 
character,  the  opposition  of  the  majority  of  his  parishioners  to  the  inquiry, 
and  the  usually  abortive  nature  of  such  proceedings :  Held  that  the 
bishop  had  a  discretion  vested  in  him  as  to  issuing  a  commission  or  not. 
Mandamus  to  compel  him  t3  proceed  refused. — Regina  v.  Biehop  of  O^ord, 
41  L.T.  122. 

Election  :— 

(i.)  C.  P.  Diy.— Ifurvicipol  meetioA''Infringement  of  Secrecy— BS  ^  86 
VicU,  e.  83,  s.  4. — A  personating  agent,  during  a  municipal  election,  left 
his  part  of  the  burgess  roll,  in  which  he  had  marked  the  names  of  the 
voters  who  had  obtained  ballot  papers,  in  the  committee-room  of  his 
candidate,  but  it  was  not  shown  that  anyone  looked  into  the  roll  or 
obtained  any  information  from  it :  Held  that  he  could  not  be  oonvioted 
under  sec.  4  of  the  Ballot  Act,  1872. — Stananaught  ▼.  floMZdifM,  L.E.  4 
C.P.D.  191. 

(ii.)  Q.  B.  DiT.— IfurvicipdZ  Election— RefreshmenU  to  Fotsr«— 17  9'  18 
Vict,  c.  102,  s.  23 ;  85  j^  36  Vict,  e.  60,  e.  3.--By  the  Corrupt  Praotioee 
(ICunicipal  Bleotions)  Act,  1872,  the  provisions  oX.  sec.  23  of  the  Oormpi 
Praotioes  Prevention  Act,  1834,  are  rendered  applicable  to  municipal 
elections. — Hargreavee  v.  Simpeon,  L.B.  4  Q.B.D.  408;  48  L.J.  Q.B.  607; 
41  L.T.  216 ;  27  W.E.  886. 

Evidenoe  :— 

(i.)  Oh.  Div.  F.  J.^Legitimacy^mil  of  Reputed  Father.— The  will  of  the 
reputed  father  of  a  person  whose  legitimacy  is  in  dispute  is  admissible  in 
evidenoe  to  disprove  the  legitimacy. —Murray  v.  Jftlnar,  41  L.T.  218; 
27  W.R.  881. 

(ii.)  P.  D.  A.  Div. — Privilege — Divorce  Action, — On  the  intervention  of  the 
Queen* s  Proctor  in  a  divorce  action,  counsel  on  his  behalf  proposed  to 
ask  the  petitioner's  solicitor  in  a  former  trial,  whether  the  petitioner  had 
not  confessed  to  him  that  he  had  been  guilty  of  a  matrimonial  offence : 
Held  that  the  question  was  inadmissible. — Branford  v.  Brai^ord,  48  L  J. 
P.D.A.  40. 

(iii.)  C.  P.  Div. — Proceedings  to.  Compel  Mainiwiance  of  ChUd — Disp^Ued 
Paternity — 32  ^  33  Vict,  c.  68,  s.  3. — Proceedings  by  poor  law  guardians 
against  a  husband  to  compel  him  to  maintain  a  child  whose  legitimacy 
he  disputes,  though  born  of  his  wife  after  wedlock,  are  not  prooeedings 
instituted  in  consequence  of  adultery  within  sec.  3  of  Bvidence  Furth^ 
Amendment  Act,  l8'{9. — Nottingham  Union  v.  Tomkineon,  L.B.  4  O.P.D. 
843. 

Foreshore  .— 

(i.)  Oh.  Div.  P.  J. — Prerogative  of  Crown — Removing  Shingle. — ^The  Grown 
has  a  prerogative  and  duty  to  defend  the  realm  fcom  imindatknis  of  the 
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■ea,  and  therefore  the  Goart  will  restrain  the  removal  of  shingle  forming 
a  natural  barrier  against  the  sea. — Attorney -Oeneral  y.  ToniUnSf  48  L.J. 
Ch.  698 ;  40  L.T.  776. 

Fraud:— 

(L)  O.  A. — 8aile — Measwre  of  Damage, — PlaintiCF  was  indnoed  by  fraudulent 
misrepresentations  of  defendant  to  haj  a  quantity  of  rupee  paper.  He 
sold  it,  in  ignorance  of  the  fraud,  when  the  value  had  become  depreciated 
by  the  fall  in  the  value  of  silver.  When  he  became  aware  of  the  fraud, 
he  brought  an  action  for  the  total  loss  agaiust  defendant :  Held  that  he 
oould  not  recover  so  much  of  the  loss  as  was  caused  by  the  fall  in 
value  of  silyev.—Waddell  v.  Blockey,  48  L.JT.  Ex.  617  ;  27  W.R.  931. 

Friendly  Society  :— 

(i.)  Ch.  DlT.  P.  J.—Ba/tfik  Appointed  Treaswrer—SS  Sr  39  Viet,  c.  60,  «.  15 
(7). — An  incorporated  banking  company  cannot  be  the  treasurer  of  a 
friendly  society  within  the  meaning  of  the  Friendly  Societies  Act,  1875. 
-^Ex  parte  Sioansea  Friendly  Society,  Re  West  of  Englomd  Bank,  L.E. 
11  Ch.  D.  768 ;  48  L.J.  Oh.  577. 

Highway  :— 

(i.)  Q.  B.  jyiv,— Disused  ToU-flbtiM— 4  Geo.  IV.,  c.  95, «.  57.— Where  a  toll- 
house had  ceased  to  be  used  as  such  since  1867,  but  was  used  as  a 
dwelling-house  for  a  man  employed  on  the  road  :  Held  that  an  adjoining 
owner  was  entitled  to  call  on  the  trustees  of  the  road  to  remove  the 
house. — Regina  ▼.  The  Qreenlaw  Twrwpike  Trustees,  L.R.  4  Q.B.D.  447. 

(ii.)  C.  P.  DiV.— Ob«trvc«otir— 6  ^  6  Will.  IV.,  e.  50,  «.  72.— HeW  that  a 
surveyor  of  highways  who,  in  repairing  the  road,  placed  stones  on  it  and 
allowed  them  to  remain  there  at  night  insufficiently  fenced  and  lighted, 
was  properly  convicted  under  sec.  72  of  the  Highway  Act. — Feamley  v. 
Ormshy,  27  W.E.  828. 

(iii.)  Ch.  Div.  M.  R.—Ov9r7ianging  Trees— Owner^i  ^  6  Will.  IV.,  e.  50, 
s.  65. — ^The  word  '*  owner,"  in  sec.  65  of  the  Highways  Act,  means  the 
person  in  actual  occupation. — Woodard  v.  Bellericay  Highway  Board, 
48  L.J.  Ch.  685. 

(iv.)  C.  A.— Repair— Oon^ribueton— 4  ^  5  Vict,  c.  59,  s.  1.— An  act  of  Par- 
liament authorised  trustees  to  establish  a  ferry  and  make  certain  roads  : 
no  limit  of  time  was  specified  for  the  expiration  of  the  trust :  Held  that 
this  was  a  turnpike  trust  within  4  &  5  Vict.,  c.  59 ;  and  that  the  non. 
completion  of  the  whole  scheme  did  not  prevent  the  making  an  order  for 
contribution  to  repair  the  roads  made. — Regina  v.  French,  L.E.  4  Q.B.D. 
607;  41  L.T.  63. 

(v.)  O.  A. — Repair — Turnpike  Trust — Compensation  for  Damage — 11  ^  12 
Vict,  c.  63,  s.  144. — Defendants  agreed  with  the  trustees  of  a  turnpike 
road  to  repair  and  maintain  the  footway  only  of  the  road.  They  raised 
the  level  of  the  footway  and  thereby  caused  damage  to  property  of  the 
plaintiff :  Held  that  this  damage  was  the  subject  of  compensation  nnder 
sec.  144  of  the*  Public  Health  Act,  1848. — Nutter  v.  AccHngton  Local 
Board,  48  L.J.  Q.B.  487 ;  40  L.T.  802. 

Husband  and  Wife  :— 

p.)  Oh.  Div.  P.  J. — Chose  in  Action — Reduction  into  Possession. — ^The 
receipt  by  an  agent,  appointed  by  husband  and  wife,  of  money  forming 
part  of  an  intestate's  estate  of  which  the  wife  is  administratrix,  is  a 
reduction  into  possesion  by  the  husband  of  wife's  share  of  the  money. — 
Dardier  v.  Chapman,  27  W.B.  818. 

(ii.)  Oh.  Div.  P.  J. — Chose  in  Action — Reduction  into  Possession,'^ 
Szeontors  gave,  for  the  amount  of  a  legacy  left  to  a  married  woman,  a 
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cheque  on  the  G.  Bank  payable  to  order  of  husband  and  wife.  The 
husband  and  wife  endorsed  the  cheqne,  and  paid  it  into  the  T.  Bank, 
directing  part  of  the  money  to  be  placed  to  the  credit  of  the  wife's 
separate  account.  Some  of  the  money  was  afterwards  invested  in  bonds 
in  the  wife's  sole  name.  The  husband  became  bankrupt:  Rdd  that 
there  had  been  no  reduction  into  possession  by  the  husband  of  the 
money  placed  to  the  wife's  separate  account. — Parker  ▼.  Lechmere,  41 
L.T.  152. 

(iii.)  C,  P.  Div. — Debts  Contracted  before  Marriage — Law  of  Jersey — 37  ^  38 
Vict.,  c.  60,  s.  2. — Section  2  of  the  Married  Woman's  Property  Act, 
1874,  applies  to  the  case  of  an  Englishman  married  after  the  passing  of 
the  Act  in  England  to  a  woman  who  has  contracted  debts  while  a /ems 
sole  in  Jersey ;  though  by  the  law  of  Jersey  a  husband  is  liable  for  the 
antenuptial  debts  of  his  wife. — De  Qreitehnf  y.  Wills,  L.B.  4  C.P.D.  362. 

(iv.)  P.  D.  A.  J>iv.— Nullity  of  Marriage— Domicile  Queen's  Proctor,-^ 
A  marriage  duly  solemnized  in  England  between  a  domiciled  Englishman 
and  a  woman  domiciled  abroad  is  valid,  though  the  latter  is  subject  by 
the  law  of  her  domicil  to  a  personal  incapacity  not  reoog^nised  by  the 
law  of  England.  The  Queen's  Proctor  may,  by  leave  of  the  Court, 
intervene  and  plead  at  any  stage  of  a  suit  for  nullity  of  marriage,  and 
he  is  not  restricted  to  the  plea  of  collusion. — Sottomayor  v.  De  Barra*, 
27  W.B.  917. 

(v.)  P.  D.  A.  Div. — Restitution  of  Conjugal  Rights  —Separation  Deed.-— 
A  deed  of  separation  between  husband  and  wife  is  not  contrary  to  public 
policy,  and  may  be  so  framed  as  to  be  a  g^ood  answer  to  a  suit  for  restitu- 
tion  of  conjugal  rights. — Marshall  v.  Marshall,  48  L.J.  P.D.A.  48. 

(vi.)  Ch..  Div.  P.  J, — Separate  Estate — Judgment  against — Costs. — ^In  an 
action  against  a  married  woman  and  her  husband,  judgment  was  given 
charging  property  vested  in  her  or  in  any  other  person  in  trust  for  her 
with  the  payment  of  the  debt  and  costs,  and  directing  inquiries  as  to  her 
separate  estate :  and  on  inquiry  it  appeared  that  she  was  entitled  for 
her  separate  use  to  an  annuity  vested  in  a  trustee :  Held,  that  tho  debt 
with  interest  at  4  per  cent,  and  costs  when  taxed,  must  be  declared  a 
charge  on  the  annuity  without  prejudice  to  the  claims  of  the  trustee, 
and  that  plaintiff  must  pay  the  husband's  costs  and  add  them  to  his 
debt.— Gollett  v.  Dickinson,  L.B.  11  Oh.  D.  687. 

(vii.)  C.  A.Separation  Deed—Custody  cf  Children-^36  ^  37  Vict,,  c.  12, 
s.  2. — By  a  deed  of  separation  between  a  husband  and  wife  it  was 
agreed  that  wife  should  have  the  custody  of  an  infant  daughter.  A 
petition  was  presented  by  the  husband  on  his  own  behalf  and  as  best 
friend  of  the  infant,  for  an  order  that  the  infant  might  be  given  ap  to  his 
custody  on  the  grounds  that  the  wife  held  and  propagated  atheistic 
opinions  and  had  published  a  book  of  an  immoral  character :  Held,  that 
the  infant  must  be  given  up  to  the  father. — Re  Besant,  L.B.  11  Oh.  D.  608. 

(viii.)  C.  A. — Equity  to  Settlement — Life  Interest. — ^The  Oourt  has  power  to 
g^ve  the  wife  an  equity  to  a  settlement  of  the  whole  of  a  life  interest 
as  against  the  assignee  in  insolvency  of  the  husbcmd, — Tawnton  v.  Morris, 
L.B.  11  Oh.  D.  779. 

(ix.)  Ch.  Div.  P.  1,—Wife's  Equity  to  Settlement—Power  of  AppointmerU. 
— In  a  settlement  made  by  the  Oourt  of  property  to  whictf  a  married 
woman  has  an  equity  to  a  settlement,  an  exclusive  power  of  appointment 
among  children  of  the  marriage  will  be  given  to  her. — OUver  v.  Oliver, 
48  L.J.  Oh.  D.  630. 

(x.)  Ch.  Div.  V.  C.  B.—  Wifs^s  Equity  to  SeUlement— Reversionary  Interest 
— Previous  Mortgage. — A  husband  and  son  assigned  the  wife's  reversion- 
ary  interest  in  personalty  to  secure  £460,  and  the  wifb  and  husband  cove> 
nanted  for  the  payment  of  this  sum.    The  reversionary  interest  having 
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fallen  in,  the  whole  of  the  sum  was,  on  the  wife's  petition,  ordered  to  be 
settled  on  her  and  her  children,  though  by  the  marriage  settlement  the 
hasband  had  covenanted  to  pay  £12,000  to  tmstees  for  himself  for  life 
or  till  bankruptcy,  remainder  to  his  wife,  only  a  small  part  of  this  sum 
having  been  recovered  on  the  bankruptcy  of  the  husband. — i2e  ToionS' 
end's  SettlmnefU  Trusts,  41  L.T.  19. 

Isle  of  Man,  Law  of  :— 

(i.)  P.  C. — Rights  of  Crovm. — The  Crown  is  not  entitled  to  the  clay  and 
sand  in  the  customary  estates  of  inheritance  in  the  Isle  of  Man. — 
Attomey-G&Mral  v.  Mylchreest,  48  L.J.  P.O.  86;  40  L.T.  764. 

Justice  of  Peace  :— 

(i.)  Q.  B,  Div. — Disqualifying  Interest — Prosecution  for  Nuiscmce — 38  ^ 
39  Vict.f  c.  56,  8.  258. — A  town  council  being  the  urban  sanitary 
authority,  instituted  a  prosecution  before  Justices  for  a  nuisance.  Two 
of  the  Justices  who  convicted  were  town  councillors  and  bad  voWd  at 
the  meeting  when  the  prosecution  was  resolved  on :  Held  that  the 
Justices  were  interested  parties  and  that  the  conviction  was  bad. — 
Regvna  v.  MUledgef  40  L.T.  748 ;  Begina  ▼.  Weymouth  Justices,  48  L.J. 
M.C.  139. 

I«andlord  and  Tenant:— 

(i.)  Ch.  Div.  V.  C.  H. — Agreement  for  Lease— Statute  of  Frauds, — A 
letter  containing  an  offer  of  a  lease  not  signed  in  writing  by  the  sender, 
but  written  on  paper  with  his  name  and  address  printed  at  the  top  of 
the  sheet  so  as  to  show  that  the  sender  recognises  it  as  his  own  name 
is  a  sufficient  contract  within  the  Statute  of  Frauds  to  charge  the  sender. 
—Tov/rret  v.  Cripps,  48  L.J.  Ch.  667. 

(ii.)  C.  A. — Building  Agreement — Bent — Possession. — A  clause  in  a  building 
agreement  that  until  the  leate  is  executed,  the  intended  lessee  shall  hold 
the  land  at  the  rent  and  subject  to  the  conditions  contained  in  the  lease, 
creates  a  liability  on  the  part  of  the  lessee  to  pay  the  sum  reserved  by 
way  of  rent  though  no  tenancy  has  actually  existed. — Adams  v.  Haggar, 
L.B.  4  Q.B.D.  480;  41  L.T.  224. 

(iii.)  C.  A. — Covenant  to  Repair. — Breach — Power  of  Re-Entry. — Entry  of 
lessor  upon  the  demised  premises  for  the  purpose  of  effecting  repairs 
which  the  lessee  refused  to  do :  Held  a  trespass,  in  the  absence  of 
express  power  in  the  lease. — Stocker  v.  Planet  Building  Society,  27  W.R. 
877. 

(iv.)  0.  A. — Distress — Injunction  to  Restrain — Judicature  Act,  1873,  s.  26, 
svh.s.  8. — An  injunction  to  restrain  a  landlord  from  exercising  his  legal 
right  of  distress  will  be  granted  only  upon  such  terms  and  conditions 
as  the  Court  shall  think  fit. — Shaw  v.  Earl  of  Jersey,  L.B.  4  C.P.D.  859. 

(v.)  C.  P.  Div. — Lease  of  Sporting  Rights — Covenant  to  keep  down  Rahhits 
— Plsdntiff  granted  a  lease  of  sporting  rights  to  defendant  which  con. 
tained  a  covenant  that  the  latter  should,  during  the  term,  keep  down 
the  rabbits  on  the  estate,  so  that  no  appreciable  damage  should  be 
done  to  the  crops :  at  that  time  and  at  date  of  action,  B.  was  tenant  of 
the  estate :  plaintiff  was  not  under  any  liability  to  compensate  B.  for 
damage  to  crops  from  rabbits.  In  an  action  by  plaintiff  for  breach  of  the 
oonvenant :  Held  that  he  could  only  recover  nominal  damages. — West  v. 
Hought(m,  L.B.  4  C.P.D.  197. 

(vi.)  Ch.  Div.  M.  R. — Lease  to  Infa/nt — Misrepresentation — Dcmuiges. — 
Where  a  lease  is  set  aside  at  the  instance  of  the  lessor  on  the  ground  that 
the  lessee  is  an  infant  and  obtained  the  lease  by  misrepresentation  that 
he  was  of  age,  the  lessor  cannot  recover  damages  for  use  and  occupation. 
— Lempriere  v.  Lange,  27  W.B.  879. 
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(vii.)  C.  A. — Lease  to  Partner^ — Covenant  not  to  Assign — Dissolution  of  Pa/rtner~ 
ship. — A  lease  of  basiness  premises  to  two  partners  A.  and  B.  oontaiiied 
a  covenant  that  they,  their  executors,  administrators,  and  assigns,  or  any 
or  either  of  them,  woald  not  assign  or  part  with  the  possession  of  the 
premises  or  any  part  thereof  to  any  person  or  persons  without  tiie  oonsent 
of  the  lessor.  A.  and  B.  dissolved  partnership  and  agreed  that  A.  shonld 
assign  to  B.  all  his  estate  and  interest  in  the  leasehold  premises  with 
the  oonsent  of  the  lessor.  No  oonsent  was  obtained  or  assignment 
execated,  bat  B.  was  let  into  sole  possession :  Held  that  there  had  been 
no  breach  of  covenant. — Mayor  of  Bristol  v.  Westcott,  41  L.T.  117 ;  27 
W.R.  841. 

(viii.)  C.  A. — Notice  to  Quit. — A  landlord  gave  to  a  yearly  tenant  notioe  to 
quit  on  a  certain  day.  The  notice  contained  the  following  claose :  "  I 
hereby  farther  give  you  notice  that  shonld  you  retain  possession  of  the 
premises  after  the  day  before-mentioned,  the  annual  rental  of  the 
premises  will  be  £160,  payable  quarterly  in  advance":  Held  tha,t  the 
notice  to  quit  was  not  rendered  invalid  by  this  clause. — Aheam  v.  BeUman, 
L.B.  4  Bx.  D.  201;  40  L.T.  771 ;  27  W.B.  928. 

Lands  Clauses  Act  :— 

(i.)  Ch.  Div.  V.  C.  B,— Charity— Now  Scheme— Costs  of  Petitianu— 
Purchase-money  of  land  belonging  to  a  charity,  which  had  been  taken 
by  a  dock  company  under  the  powers  of  the  Lands  Clauses  Act,  was 
paid  into  Court  and  invested,  and  the  income  ordered  to  be  paid  to  the 
then  trustees  of  the  charity.  Subsequently  a  new  scheme,  altering  the 
constitution  of  the  charity,  was  authorised,  and  new  trustees  appointed. 
On  a  petition  for  payment  of  the  income  of  the  fund  to  the  new  trustees : 
Held  that  the  dock  company  must  pay  the  costs  of  the  petition. — lU 
Shakespeare  Walk  School  Estate,  48  L.J.  Ch.  677. 

liioensed  House  :— 

(i.)  Q.  B.  Div.-'Appeal  to  Quarter  Sessions— S5  ^  86  Ftce.,  c.  94,  s,  62.— 
Held  that  the  question  whether  an  appellant  to  Quarter  Sessions  entered 
into  a  recognisance  immediately  after  giving  notioe  of  appeal  in  accord 
with  sec.  26,  sub-sec.  8,  of  the  Licensing  Act,  1872,  was  a  question  of  fact 
to  be  determined  by  the  Quarter  Sessions. — Bsgvnja  v.  BvrkshMte 
Justices,  L.R.  4  Q.B.D.  469  ;  48  L.J.  M.O.  187. 

Lunaoy :  — 

(i.)  C.  A. — Appointment  of  Guardian — Jwisdiction  of  Chancery  Division, — 
The  Chancery  Division  has  no  jurisdiction  to  appoint  a  guardiaA  of  a 
person  of  unsound  mind  not  so  found. — Re  Bligh,  27  W.R.  876. 

(ii.)  Ch.  Div.  P.  J. — Plaintiff  of  Vvaoiund  Mind — Committee — Order  to  con- 
tinue Action — Ord.  60,  r.  4. — Where  plaintiff,  a  person  of  unsound  mind 
not  so  found  suing  by  next  friend,  becomes  a  lunatic  during  the  progress 
of  the  action,  and  a  committee  is  appointed,  the  committee  may  obtain 
an  order  for  leave  to  continue  the  action  under  Ord.  60,  r.  4. — ^een  v. 
Pratt,  48  L.J.  Oh.  681 ;  41  L.T.  30. 

(iii.)  C.  A. — Principal  and  Agent — LAmacy  of  Principal. — Where  a  principal 
holds  out  an  agent  as  having  authori^  to  contract  for  him,  and  after- 
wards becomes  lunatic,  he  is  liable  on  contracts  made  by  the  agent  after 
the  lunacy  with  a  person  without  knowledge  of  the  lunacy. — Drew  v. 
Nunn,  48  L.J.  Q.B.  691 ;  27  W.R.  810. 

Market :  - 

(i.)  C.  A. — Rival  Market — Sales  by  AtLction — Interlocutory  Injunction. — ^An 
auctioneer  advertised  sales  by  auction  every  Monday  near  a  place  where 
there  was  a  market  every  Thursday.    An  action  brought  by  the  owners 
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of  the  market  against  the  aaotioneer  to  restrain  the  latter  from  holding 
the  lalee :  Held  that  this  was  not  a  oase  in  which  an  interloontorj  in- 
junction would  be  granted. — Elwes  v.  Piiyne,  41  L.T.  118. 

Metropolitan  Management  :— 

(i.)  Q.  B.  Div. — Metropolitan  Asylum  District ^8mall  Pox  Hospital — 
Nuisance — 30  ^  31  Vict,,  c.  6. — ^The  owners  of  land  adjoining  the  Hamp. 
stead  Small  Pox  Hospital  brought  an  action  against  the  managers  of  the 
Metropolitan  Asylum  District  for  damages  for  io juries  sustained  in 
consequence  of  the  erection  of  the  hospital,  and  the  jury  found  that  the 
hospital  was  a  nuisance,  occasioning  damage  to  plaintiffs,  and  that, 
assuming  the  defendants  were  legally  entitled  to  erect  and  carry  on  the 
hospital,  they  had  not  done  so  with  proper  care  and  skill :  Held  that 
plaintilb  were  entitled  to  a  verdict  with  costs,  and  an  injunction  to 
restrain  the  carrying  on  of  the  hospital  so  as  to  be  a  nuisance. — UUl  v. 
Managers  of  Metropolitan  Asylum  District,  L.R.  4  Q.B.D.  433  ;  48  L.J. 
Q.B.  562. 

(ii.)  Q.  B.  Div. — Obligation  to  Remove  Dust — Contract  for  Sale  of  Dust — 
18  (^  19  Vict.,  e.  120,  s.  125.~The  obligation  imposed  by  s.  125  of  the 
Metropolitan  Management  Act,  1855,  on  a  vestry  to  remove  dirt, 
ashes,  &o.,  from  houses  in  the  parish  extends  only  to  dirt,  ashes,  and 
things  ejusdem  generis,  and  therefore  a  contract  for  sale  by  the  vestry  of 
the  dust  and  refuse  collected  by  them  does  not  include  broken  glass, 
metal,  &o.,  which  may  happen  to  be  thrown  into  the  dustbins  emptied  by 
the  Ywirj.—QolUns  v.  Paddington  Vestry,  40  L.T  843. 

(iii.)  Ch.  Div.  P.  J,— Party  iFaZl— 18  ^  19  Vict.,  c.  122,  s.  3.— A  wall 
having  a  shed  on  one  side  and  water-closets  on  the  other :  Held  to  be  a 
party  wall  within  the  Metropolitan  Building  Acts,  so  far  as  the  water- 
closets  and  shed  were  ccextensive. — Knight  v.  Purcell,  27  W.R.  817. 

(iv.)  Sx.  Div. — Paving — New  Street — Adjoining  Land — Railway  Cutting — 
25  <^  26  Vict,  e,  102,  s.  77. — A  road  was  carried  over  a  railway  cutting 
on  a  bridge  supported  on  piers  :  Held,  that  the  line  and  slopes  of  the 
catting  did  not  bound  or  abat  upon  the  road  within  sec.  77  of  the 
Metropolis  Management  Amendment  Act,  1862.  The  line  of  houses 
along  the  road  was  continuous  up  to  the  east  end  of  the  bridge.  On  the 
other  side  of  the  bridge  the  road  was  only  public  for  a  short  distance, 
and  there  was  only  one  house  :  Held  that  the  road  ceased  to  be  a  "  new 
street "  within  the  Act  at  the  east  end  of  the  bridge. — London  wnd 
Brighton  Railu}ay  Company  v.  St,  CMes,  Camherwell,  L.B.  4  Ex.  D.  239 ; 
41  L.T.  162. 

(v.)  Bx.  Div. — Vesifrynujm — Churchwarden — Bcmkrwpicy — 18  ^  19  Vict,, 
c.  120,  ss,  2,  54. — A  churchwarden  who  is,  under  sec.  2  of  the  Metro- 
politan Management  Act,  1855,  ex  officio  a  member  of  a  vestry,  ceases 
to  be  so  on  bankruptcy,  and  is  liable  to  a  penalty  if  he  continue  to  act 
as  such  member. — LeftVy  v.  Monnvngt(yti,  48  L.J.  Ex.  543  ;  40  L.T.  850. 

Mines:— 

(i.)  C.  P.  Div.— -4^«nfc— C«ref/isd  lfona^#r— Conviction— 35  Sf  36  Vict., 
c.  76,  s.  51. — The  conviction  and  fine  of  a  certified  manager  of  a  mine 
for  a  breach  of  the  regulation  in  sec.  51,  sub-sec.  1,  of  Mines  Regulation 
Act,  1872,  does  not  prevent  the  agent  of  the  mine  from  being  also  con- 
victed in  respect  of  the  same  breach. — WywM  v.  Forester,  48  L.J.  M.C. 
140 ;  27  W.R.  820. 

(ii.)  H.  Ii. — Lease — Quarry — Right  to  Work. — ^To  enable  a  termor  punishable 
for  waste  to  work  mines  or  quarries  it  must  be  shown  that  the  reversioner 
had  commenced  working  them  with  a  view  of  making  a  profit,  or  that 
they  were  worked  by  his  express  authority. — Elias  v.  Snowdon  Slate 
Qua/rries  Co.,  L.R.  4  App.  454. 
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(iii.)  C.  A. — Lease  of  Mines — Authority  to  use  Roads  to  Caary  Produce, — ^By  a 
lease  of  mines  the  lessaes  were  aathorised  to  take  and  use  mffioient  rail 
and  other  wajs  to  carry  all  the  ooal,  the  produce  of  the  mines  demised 
or  any  other  mines :  Held  that  the  lessees  were  entitled  to  lay  down  a 
railway  for  the  carriage  of  coals  raised  by  them  from  adjoining  mines. — 
Bidder  v.  NoHh  Stajgfordshire  Rail,  Co,,  L.B.  4  Q.B.D.  412. 

(iv.)  C.  A. — Water — Injwry  to  Neighbour's  Land. — Everyone  is  entitled  to  deal 
with  water  on  his  own  land  so  long  as  he  does  not  oanse  it  to  g^  on  his 
neighboor's  land  in  such  a  way  as  to  affect  that  land  otherwise  than  it 
had  been  previously  affected. — West  Cumherlcmd  Iron  Co,  v.  Kenyon, 
L.B.  11  Ch.  D.  782. 

Mortgage  :— 

(i.)  C.  A. — Priority  ^'Voluntary  Deed — Con8olidationr-'27  EUi.,  e  4. — Held, 
on  the  facts  of  the  case,  that  a  mortgage  deed  ezecnted  to  secure  a  snm 
of  money  previously  lent  was  volantary,  and  void  against  plaintifEs  snb. 
sequent  mortgagees,  and  that  plaintiffs  were  entitled  to  consolidate  their 
mortgage  with  an  equitable  mortgage  of  other  property  by  same  mort- 
gagor, which  they  had  paid  off  but  did  not  take  an  assi^ment  of. — 
Cracknall  v.  Janson,  27  W.E.  861. 

(ii.)  Ch.  Div.  V.  C.  H. — Possession  hy  Mortgagee — Growing  Crops. — A 
mortflragor  remained  in  concurrent  occupation  after  the  mortgagee  had 
put  a  man  in  possession.  Held  that  the  mortgagor  was  not  entitled  to 
cut  and  remove  growing  crops. — Bagnall  v.  ViUar,  48  L  J.  Ch.  695. 

(iii.)  P.  C. — Rights  of  Mortgagee — Action  against, — Where,  in  an  action 
against  a  mortgagee,  he  denies  his  character  as  such  and  claims  as 
owner,  if  he  is  unsuccessful  he  will  not  be  allowed  to  claim  the  benefits 
attached  to  the  character  of  a  mortgagee. — National  Bank  of  Australasia 
v.  United  Hand  in  Hand  Co.,  L.R.  4  App.  391 ;  27  W.B.  889. 

(iv.)  Ch.  Div.  P.  J,— Trust  for  SaU—Express  Trust  of  Surplus — BtatuU 
of  Limitations. — When  twenty  years  have  elapsed  from  entry  by  a 
mortgagee  without  any  subsequent  acknowledgment,  mortgagor's  right 
of  redemption  becomes  extinct,  and  if  the  mortgage  deed  contains  a 
power  of  sale  with  a  trust  of  surplus  proceeds  for  mortgagor,  and  the 
power  has  not  been  exercised  within  the  twenty  years  from  entry,  the 
trust  of  the  surplus  proceeds  becomes  extinct. — Chapman  v.  Corps, 
41  L.T.  22. 

Municipal  Law  :— 

(i.)  Q.  B.  Div.— School  Board-^Borrovoi'ng  Powers-'QS  Ef  84  Vict,,  c.  76, 
ss,  63,  67 ;  36  ^  37  Vict.,  c.  86,  s,  10. — A  school  board  have  power  to 
contract  a  temporary  loan  for  the  purpose  of  meeting  their  current  ex- 
penses  until  they  can  obtain  money  out  of  the  rates. — R/sgifiya  t.  BmA, 
L.E.  4  Q.B.D.  477;  27  W.E.  820. 

Negligenoe  :— 

(i.)  C.  P.  Div. — Danfifsrott*  Article — Injury  to  Bystander — A  party  dealing 
with  an  article  dangerous  in  itself,  is  bound  to  use  great  caution,  and  if 
he  fail  to  do  so  and  in  consequence  a  stranger  is  injured,  the  injured 
person  has  a  right  of  action  against  him. — Parry  v.  Smith,  L.E.  4  Q.B.D. 
326 ;  41  L.T.  93. 

Partition  .— 

(i.)  Ch.  Div.  V.  C.  B.—SaU—Diseretion  qf  Co«H— 31  ^  82  Vict,,  c.  40, 
s.  4>. — Under  sec.  4  of  the  Partition  Act,  1868,  though  persons  interested 
to  the  extent  of  a  moiety  request  a  sale,  the  Court  has  a  discretion  to 
g^nt  or  refuse  the  request. — Saxton  v.  BarUey,  48  L J*.  Oh.  619. 
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(ii.)  Ch.  Div.  M.  R.— Sol*— 5fcar«  of  Mam$d  Woman— EZ«c*t<m.— Where 
real  estate  is  sold  in  a  partition  action,  the  share  of  the  pnTchase-money 
belonging  to  a  married  woman  maj  be  paid  ont  to  her  hosband,  she 
eleoting  on  her  separate  examination  to  have  it  treated  as  personalty. — 
Stcmd^ing  ▼.  Hall,  L.B.  11  Gh.  D.  662. 

Partnership  :— 

(i.)  C.  P.  Div. — Bill  Drawn  hy  One  Partner^Lidbility. — Where  a  partner- 
ship is  carried  on  in  the  name  of  an  individoal  member  of  it,  any  note  or 
other  obligation  'signed  bj  snoh  member  in  his  own  name,  is  primd  facie 
presumed  to  be  his  note,  and  not  that  of  the  partnership. — Yorhahire 
Banking  Co.  ▼.  BeaUon,  L.R.  4  O.P.D.  204;  27  W.B.  911. 

(ii.)  H.  Ii. — Contract  by  Pa/rtners — Joint  and  Several  Liahility. — ^When  a 
person  has  obtained  judgment  against  one  member  of  a  partnership  for 
breach  of  contract  entered  into  by  the  partnership,  he  cannot  maintain 
an  action  in  respect  of  the  same  breach  against  another  member. — 
Kendall  v.  Hamtlionf  L.B.  4  App.  504. 

(iii.)  Ch  DiV;  P.  J. — Dissolution — Premiwn. — Plaintiff  and  defendant 
entered  into  an  agreement  for  a  partnership  for  seven  years,  defendant 
to  pay  a  premiam.  Shortly  afterwards  the  partnership  was  dissolved 
by  the  Gonrt  owing  principally  to  defendant's  miscondaot :  Held  that 
defendant  mnst  pay  the  premium. — BVuck  v.  Capstiek,  41  L.T.  215. 

Patent  :— 

(i.)  Ch.  Div.  P.  J. — Infringement-^Agent, — Defendant,  a  wool  card  maker, 
was  employed  by  H.  to  cloth  certain  carding  machines  with  cards  in 
rows  so  arrang^  as  to  infringe  plaintiffs  patent.  Defendant  employed 
a  nailer  to  fix  the  cards  on  the  rollers  of  the  machine.  The  nailer  was 
nominated  by  H.  but  paid  by  defendant:  Held  that  the  nailer  was 
defendant's  agent,  and  that  defendant  was  liable  for  infringing  plaintiffs 
patent. — Sykei  v.  Howarth,  41  L.T.  79. 

Pier.— 

(i.)  Ex.  "Diy.—ToU—ExhibitMn  of  on  Notice  Board.— Where  a  Pier  Act 
requires  the  exhibition  on  a  board  of  the  duties  for  the  time  being 
authorized  to  be  taken  as  thereinbefore  mentioned,  and  gives  a  schedule 
of  maximnm  tolls,  but  allows  of  their  being  reduced  and  raised  again  by 
resolution  of  proprietors,  the  board  must  exhibit  the  tolls  as  fixed  at  the 
time  in  question. — Qregson  v.  Potter,  27  W.E.  840. 

Poor  Law  :— 

(i.)  Q.  B.  Div. — Rating  AppeaZ — Valuation  List — Notice  of  Objection — 27 
^  28  Vict,  c,  89,  8,  1. — An  appellant  who  has  g^ven  notice  of  objection 
to  the  valuation  list  and  failed  to  obtain  relief  before  a  poor  rate  is  made 
in  conformity  with  the  list,  is  not  bound  to  g^ve  a  fresh  notice  of  objec- 
tion after  the  rate  is  made  in  order  to  entitle  him  to  appeal. — Regina  v. 
Wiltshire  Justices,  48  L.J.  M.O.  142. 

(ii.)  Q.  B.  "Diy.— Settlement— Child  under  Seven— 39  ^  40  Vict.,  c.  61,  s.  84. 
— ^The  pauper  was  an  illegitimate  child  bom  in  the  parish  of  B.  When 
the  child  was  a  fortnight  old  it  was  placed  by  its  mother  in  the  care  of 
people  who  lived  with  it  for  six  years  in  the  parish  of  S. :  Held  that 
there  was  sufficient  gpround  for  finding  that  the  pauper  was  settled  at  S* 
— B;egvna  v.  Leed«  Vniom,  48  L.J.  M.C.  129. 

(iii.)  Q.  B.  JAy  .—SAtlwMmir—lllegitimaU  Ch%ld^-S9  ^  40  Vict,  c.  61,  «.85. 
— Under  section  85  of  the  Poor  Law  Amendment  Act,  1876,  an  illegiti- 
mate child  under  sixteen  does  not  take  the  settlement  of  the  mother 
where  such  settlement  has  been  derived  from  her  marriage. — Manchester 
Overseers  v.  St  Pancras  Quardiams,  L.B.  4Q.B.D.  409;  41  L.T.  218; 
27  W.B.  886. 
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Power  of  Appointment  :^ 

(i.)  Ch.  Div.  V.  C.  "R.—Exclunve  Power^CondiUon  of  ForfeUwre— 
Remoteness. — ^The  donee  of  an  exdnmve  power  of  appointmant  by  will 
among  her  children,  appointed  the  property  among  the  children  in 
certain  shares,  with  a  proviso  that  if  daring  her  lifetime  or  after  her 
death  any  of  them  should  marry  a  person  not  belonging  to  the  Jewish 
religion,  or  should  forsake  the  Jewish  religion,  then  such  child  should 
forfeit  all  share  in  the  trust  premises,  and  the  forfeited  share  should  go 
over  to  the  other  children  then  living  :  Held  that  the  forfeiture  clause 
was  valid  so  long  as  it  was  expressed  to  take  effect  in  the  lifetime  of  the 
appointor,  but  void  for  remoteness  so  far  as  it  purported  to  affect  after 
the  appointor's  death  the  share  of  a  child  born  after  the  death  of  the 
donor  of  the  power. — Hodgson  v.  Halford,  L.R.  11  Ch.  D.  969;  48 
L.J.  Ch.  648. 

(ii.)  Ch.  Div.  p.  J. — Power  to  Appoint  ckmong  Children — Disposition  on 
T'>-u8t  to  Pay  Debts, — Testator,  who  had  power  to  appoint  settled  property 
among  his  children,  gave  all  property  over  which  he  might  have  any 
beneficial  power  of  disposition,  upon  trust  to  pay  his  debts  and  legacies 
and  on  other  trusts,  including  a  trust  as  to  one-third  for  his  daughters 
and  their  husbands  and  children :  Held  that  he  had  not  exeroiaed  the 
power  of  appointmeut. — Ames  v.  Cadoga/n,  41  L.T.  211 ;  27  W.B.  906. 

Fraotioe  :— 

(i.)  C.  A. — Appeal — Costs. — ^When  on  an  appeal  respondents  have  given 
notice  that  they  intend  to  apply  to  have  the  judgment  below  varied,  and 
the  appeal  is  dismissed,  appellants  will  be  ordered  to  pay  the  costs  of 
the  appeal,  except  such  as  were  occasioned  by  the  notice. — The  LavretUi, 
48  L.J.  P.D.A.  65;  27  W.E.  902. 

(ii.)  C.  A. — Appeal — Security  for  Costs. — When  an  appellant  is  insolvent,  a 
moderate  sum  should,  if  asked  for,  be  offered,  and,  if  offered,  accepted  as 
security  for  costs  of  appeal. — The  Constantine,  L.B.  4  P.D.  166. 

(iii.)  C.  A. — Appeal — Security  for  Costs — Time. — It  is  not  the  practice  of  the 
Court  of  Appeal,  when  ordering  an  appellant  to  give  security  for  costs,  to 
fix  a  time  within  which  this  is  to  be  done ;  but  if  the  order  is  not  complied 
with  within  a  reasonable  time,  the  respondent  may  move  to  dismiss  the 
appeal  for  want  of  prosecution. — Stwla  v.  Freecia;  PoUni  v.  Groy,  L.E. 
11  Ch.  D.  741 ;  40  L.T.  861. 

(iv.)  C.  A. — Appeal — Special  Case — Arbitration  under  Lands  Clauses  Act — 
8  Vict,  c.  18,  8.  26. — An  appeal  lies  to  the  Court  of  Appeal  from  a 
decision  of  a  Divisional  Court,  on  a  special  case  submitted  by  an  arbi* 
trator  appointed  under  sec.  25  of  Lands  Clauses  Act,  1845. — Bidder  ▼. 
North  Staffordshire  Rail.  Co.,  L.E.  4  Q.B.D.  412;  40  L.T.  801. 

(v.)  C.  A. — Appeal — Sta/y  of  Execution — Notice  of  Motion — Ord.  68,  r.  16. — 
An  application  to  the  Court  of  Appeal  for  a  stay  of  execution  pending  ao 
appeal,  is  a  motion  of  which  notice  must  be  given  to  the  other  side. — 
Emma  Mining  Co.  v.  Lewis,  48  L.J.  Q.B.  604. 

(W.)  C.  A. — Appeal — Staying  Proceedings — Action  Dismissed — Injunction, — 
Where  an  action  has  been  dismissed  by  a  Divisional  Court,  Uie  Court  of 
Appeal  may,  in  a  proper  case,  grant  an  injunction  to  restrain  the 
defendants  from  parting  with  property  the  subject  of  the  action  pending 
the  appeal.— Jf^tZsonv.  Church,  L.B.  11  Ch.  D.  676;  48  L.J.  Ch.  690;  27 
W.B.  843. 

(vii.)  Div.  Ct. — Appeal  from  Master — Time — Ord.  64,  r.  4. — ^A  summons  on 
appeal  to  judge  at  chambers  from  the  master  must  be  returnable  before 
the  judge  within  four  days  from  the  decision  of  the  master. — BeU  v. 
North  Staffordshire  RadUoa/y  Co.,  48  L.J.  Q.B.  618. 
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(viiL)  C.  P.  Div.—Appeal  from  Madter^Time—Ord.  64,  r.  i—Ord.  67,  r.  6.— 
Where  a  enmrnons  on  appeal  to  a  Judge  at  Ohambera  from  the  master  is 
not  made  returnable  within  the  fonr  days  allowed  by  Ord.  54,  r.  4^  the 
Gonrt  or  a  Jndge  has  a  disoretionary  power  to  enlarge  the  time. — CKhhbns 
V.  L<yndm  Financial  Associatum,  L.R.  4  O.P.D.  268 ;  48  L.J.  G.P.  614. 

(ix.)  Q.  B.  Div. — Appeal  from  Cotmty  Cov/rt — Qa/miahse  Order — 30  ^  31 
Yiei.,  e.  142,  s.  IS ;  38  ^  39  Vict,  c.  50,  s.  6.-— There  is  no  right  of  appeal 
from  the  decision  of  a  County  Court  Judge  in  the  matter  of  a  garnishee 
order. — Mason  v.  WirraX  Highway  Board,  L.R.  4  Q.B.D.  469. 

(x.)  C.  A. — Appeal  from  Lancaster  FaXatine  Court — Time — Ord,  68,  r.  15. — 
Order  58,  r.  15,  applied  to  appeals  from  the  Lancaster  Palatine  Court. — 
Lee  V.  Nuttall,  48  L.J.  Ch.  616 ;  41  L.T.  4 ;  27  W.B.  805. 

(ri.)  C.  A. — Costs — Abandoned  Notice  of  Appeal. — The  costs  of  an  application 
for  the  costs  of  an  abandoned  notice  of  appeal  will  not  be  allowed  unless 
a  preyious  demand  for  payment  has  been  made  and  not  complied  with. — 
GriMn  v.  Allen,  L.R.  11  Ch.  D.  913. 

(zii.)  C.  A. — Costs— Admiralty  Appeal. — Semhle  in  future  the  appellant  in 
successful  admiralty  appeals  will  have  the  costs  of  the  appeal. — The 
Condor,  48  L.J.  P.D.A.  38. 

(ziii.)  Ch.  Div.  "W,  J. — Costs — Covnter  Claim.— In  a  case  in  which  both 
claim  and  counter-claim  are  dismissed  with  costs,  the  defendant  has  only 
to  pay  the  sum  by  which  the  costs  of  proceedings  have  been  increased 
by  the  counter-claim. — Sarher  v.  BiltoUf  48  L.J.  Ch.  545. 

(xiv.)  Ex.  Div. — Costs — Counter-claim — Costs  to  follow  the  event. — A  claim 
for  £400  and  counter-claim  for  unliquidated  damages  were  referred,  by 
an  order  of  a  district  reg^trar,  to  an  arbitrator,  the  costs  to  follow  the 
event.  The  arbitrator  awarded  £371  to  the  plaintiff  on  his  claim,  and 
£375  to  defendant  on  his  counter-claim :  Held  that  the  costs  relating  to 
the  claim  ought  to  be  paid  by  defendants  and  those  relating  to  the 
counter-claim  by  plaintifiEs.— OoZa  Marcham,t  Sf  Co.  v.  Frith,  40  L.T.  851. 

(xv.)  C.  A. — Costs — Jyivisioiial  Cvwrt — Ord.  55. — A  Divisional  Court  has  an 
original  jurisdiction  to  make  an  order  to  deprive  a  successful  party  of 
the  costs  of  an  action  tried  before  a  jury. — Myers  v.  Defries;  Siddons  v. 
Lawrence,  L.E.  4  Ex.  D.  176;  40  L.T.  795. 

(xvi.)  Q.  B.  Diy.— Costs— Inferiw  Court— Judicatwre  Act,  1873,  s.  91,  Ord.  66. 
— Under  sec.  91  of  Judicature  Act,  1873,  Ord.  55  is  applied  to  pro- 
ceedings in  the  Liverpool  Court  of  Passage. — King  v.  Hawksworth,  48 
LJ.  Q.B.  484. 

(xvii.)  C.  A. — Costs — Interlocutory  Proceedings. — B.  having  been  joined  as  a 
third  party  in  an  action,  appealed  against  the  order  joining  him,  and  his 
appeal  was  dismissed  with  costs,  and  at  the  trial  he  obtained  a  judgment 
dismissing  him  from  the  action  with  costs  agaiost  the  party  joining  him, 
which  order  was  affirmed  on  appeal :  Held  that  the  Court  of  Appeal  had 
no  power  to  alter  their  judgment  on  the  interlocutory  proceedings  so  as 
to  give  £.  his  costs  of  those  proceedings. — Beynon  v.  Chdden,  L.B.  4  Ex. 
D.  246. 

(xviii.)  Ch.  Div.  P.  J. — Costs — Member  of  Corporation — Interrogatories  — 
Ord,  31,  rr,  4,  6,  10. — A  member  of  a  company  to  whom  interrogatories 
have  been  delivered  under  Order  31,  r.  4,  is  entitled  to  his  taxed  costs  of 
answering  them  before  delivering  his  answers. — Berkeley  v.  Standard 
Discount  Co.,  41  L.T.  29  j  27  W.R.  835. 

(xix.)  Ch.  Div.  M.  H. — Costs — Partnership  Action — Misconduct  of  Partner, 
— Though  the  cost  of  a  partnership  action,  occasioned  by  no  fault  on 
either  side,  will  be  ordered  to  be  paid  out  of  the  partnership  assets,  yet, 
where  the  action  has  been  rendered  necessary  by  the  misconduct  of 
either  party,  the  Court  will  order  that  party  to  pay  the  costs. — Homer  v. 
QiUsy  L.B,.  11  Ch.  D.  942;  27  W.B.  884. 
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(zz.)  Ex.  Div. — Oosts^Paymmt  in  Satisfaction  of  OZatm.— Where  %  de- 
f endant  paid  a  sum  into  Gonrt  in  satisfaotion  of  plaintiff's  claim,  and 
the  issoes  were  afterwards  referred  to  an  official  refereci  who  reported 
that  the  sum  paid  in  was  saffioient,  i^  Ckmrt  allowed  plaintiff  his  ooata 
np  to  the  payment  into  Gonrt. — Bttckton  t.  Higgs,  L.B.  4  Ex.  D.  174 ;  40 
L.T.  766. 

(zxi.)  H.  Ti. — Costs — Revivor. — A  plaintiff  havinj;  obtained  a  decree  with  costa, 
died,  and  snbseqaently  defendant  gave  notice  of  appeal :  the  ezeontor  of 
plaintiff  then  obtained  the  common  order  to  reyive,  and  the  action  was 
dismisBed  with  costs  on  the  appeal :  Held  that  the  executor  was  person* 
allj  liable  for  the  costs. — Boynton  v.  Boynton,  27  W.B.  826. 

(xxii.)  Ch.  Div.  V.  C.  "R.— Costs— Sheriff— Failwre  to  make  Betvm, — ^An 
under-sheriff  having  failed  to  make  a  return  to  a  writ  of  fi.  fa.  after 
repeated  applications,  the  sheriff  was  ordered  to  pay  the  costs  of  the 
order  nisi  made  on  ex  parte  motion  and  of  the  order  made  on  motioii  of 
course.— Halt  v.  Ley,  48  L.J.  Oh.  688. 

(xziii.)  C.  A. — Costs — Trial  hy  Jury — Ord.  65. — ^The  power  of  a  judge  over  the 
costs  of  an  action  tried  by  a  jury  is,  under  the  proviso  at  the  end  of 
Order  65,  as  extensive  as  that  given  to  the  Court  by  the  general  rule  at 
the  beginning  of  the  order. — Harris  v.  Petherick,  48  L.  J.  Q.B.  521 ; 
41  L.T.  146. 

(xxiv.)  C.  P.  Div. — Costs — Trial  by  Jury — Ord.  66. — In  an  action  tried  by  a 
jury  the  judge  has  power  of  his  own  motion  to  make  an  order  depriving 
a  successful  plaintiff  of  costs. — Twmer  v.  Heyland,  48  L.J.  G.P.  635. 

(xxv.)  C.  A,— Counter-claim— Third  Party— Ord.  22,  r.  6j  16,  r.  17.— In 
answer  to  a  claim  by  a  company  for  money  lent,  defendant  set  up  a 
counter  claim  against  the  company  and  T.,  stating  that  T.  had  purdhased 
a  business  from  him  on  certain  terms  which  T.  had  i^led  to  perform, 
that  T.  formed  the  plaintiff  company  to  which  he  transferred  the 
business,  that  the  company  adopted  the  agreement  but  failed  to  perform 
it,  and  defendant  claimed  damages  against  the  company  and  perform, 
ance  of  the  agreement,  and  in  the  alternative,  damages  against  T. :  Held 
that  T.  could  not  be  joined  as  defendant  under  sec.  24,  sub-sec.  3,  of  the 
Judicature  Act,  1 873,  and  Ord.  22,  r.  6,  but  could  only  be  brought  in 
under  Ord.  16,  r.  17. — Central  African  Trading  Co.  v.  Qrove,  48  L J^.  Ex. 
510 ;  27  W.E.  983. 

(xxvi.)  Ch.  Div.  P.  J. — Death  of  Defendant — Appointment  qf  Receiver — Ord.  60, 
r.  1. — ^The  executrix  of  the  testator  in  an  administration  action,  being 
the  sole  defendant  and  having  died,  the  Gonrt  made  an  order  appointing 
an  interim  receiver  on  the  ex  parte  application  of  plaintiff,  who  had 
applied  for  administration  de  bonis  non  of  the  estate. — Cash  v.  Park&r, 
48  L.J.  Gh.  691 ;  40  L.T,  878  j  27  W.B.  886. 

(xxvii.)  Ch.  Div.  P.  J,— Death  of  Plaintiff— Motion  to  Dismiss.— A  sole 
plaintiff  having  died  insolvent  and  intestate,  on  defendant's  application 
the  Gonrt  appointed  a  person  to  represent  the  deceased's  estate,  in  order 
that  defendant  might  move  for  dismissal  for  want  of  prosecution. — 
Wingrove  v.  Thompson,  27  W.R.  910. 

(xzviii.)  Ch.  Div.  P.  J. — Default  of  Appearance—  Foreclosure. — In  a  fore- 
closure action  where  defendant  has  not  appeared,  after  statement  of 
claim  filed  on  motion  for  judgment  in  default  of  appearance,  the 
plaintiff  is  only  entitled  to  an  ordinary  judgment  nisi  for  foreoloenre. — 
Patey  v.  FUnt,  48  L.J.  Gh.  696. 

(xxix.)  P.  D.  A.  Dir.—Diseontinuanee— Notice— Ord.  23,  r.  1.— A  letter 
from  plaintiff's  solicitors  to  defendant's  solicitors  announcing  that  they 
were  instructed  to  proceed  no  further  with  the  action :  Held  a  saffioient 
notice  of  discontinuance. — The  PommerarUOf  48  L.J.  M.G.  66. 
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(zxz.)  C.  P.  Div.— Pwcovary— il^iAM^te  0/  Doctiwwnts  -  E|;cc*m«i*— Ord.  81, 
r.  12.— In  order  to  Biipport  an  application  for  discovery  of  doonments 
before  plaintiff  has  delivered  his  statement  of  claim  in  an  ejectment 
action,  plaintifiTs  affidavits  must  show  some  matter  on  which  to  f  oond  a 
title  to  torn  defendant  ont  of  possession. — "PhXinfp^B  v.  PAtZipps,  40  L.T. 
816 ;  27  W.E.  989. 


(zzxi.)  C.  A.— Dwcovery— PtfWtion  of  Btg?it— 28  S;  24  Yict.,  c.  34,  «.  7.— In  a 
petition  of  right  the  Grown  is  entitled  to  obtain  discovery  of  doonments 
from  the  suppliant. — Tomltne  v.  The  Queen,  L.B.  4  Ex.  D.  252. 

(zzzii.)  Ch.  Div.  M.  B. — Dismissal  for  Want  of  Prosecuiionr— Enlargement 
of  Time  by  Consent. — Where  plaintiff  has  as^eed  with  some  defendants 
to  extend  the  time  for  delivery  of  their  defence,  other  defendants  who 
do  not  know  of  this,  cannot  move  to  have  the  action  dismissed  on  the 
ground  that  plaintiff  is  ont  of  time  in  delivering  his  reply  to  their 
defence.— -4ml>ro««  v.  Evelyn,  L.R.  11  Oh.  D.  759 ;  48  L.J.  Oh.  686. 

(xxxiiL)  C.  P.  Div.  -rlHsmdssal  for  Want  of  Prosecution-  -Extension  of  Time^-^ 
Ord.  54,  r.  4 ;  67,  r.  6. — On  the  25th  of  March,  a  master  made  an  order 
dismissing  an  action  for  want  of  prosecution  anlessan  affidavit  in  answer 
to  interrogatories  was  filed  on  the  31st.  The  affidavit  was  not  filed  on 
that  day,  but  on  the  next  day  a  summons  was  taken  out  for  further  time 
to  answer.  Held  that  it  was  still  competent  for  the  Oourt  or  a  Judge 
to  enlarge  the  time  for  moving  to  set  aside  or  vary  the  order  of  the  25th 
of  March.— BwJke  v.  Rooney,  L.E.  4  O.P.D.  226  j  48  L.J.  O.P.  601;  27 
W.R.  915. 

(xxziv.)  Q.  B.  Div. — Dismissal  for  want  of  Prosecution — Summons  for  Easten- 
sion  of  Time. — An  order  was  made  dismissing  an  action  for  want  of 
prosecution  unless  plaintiff  delivered  a  statement  of  claim  within  four- 
teen days.  Plaintiff  took  out  a  summons  for  extension  of  time  returnable 
on  the  last  of  the  fourteen  days,  and  it  was  adjourned  by  consent :  Held 
that  the  action  came  to  an  end  on  the  last  of  the  fourteen  days. — Kifng  v. 
Davenport,  L.B.  4  Q.B.D.  402 ;  48  L.J.  Q.B.  606. 

(xxxv.)  Ch.  Div  F.  J. — Evidence — Particulars — Infringement  of  Patent, — 
In  an  action  for  infringement  of  a  patent,  plaintiff  alleged  in  his  par- 
ticulars that  defendant  had  at  divers  times  infringed  the  patent  by  the 
manufacture,  sale,  and  use  of  certain  articles,  and  particularly  in  the 
oases  of  S.  and  T.  Defendant  having  admitted  manufacture  for  and  sale 
to  K.,  and  not  having  applied  for  amended  particulars :  Held  that 
evidence  in  respect  of  H.'s  case  tendered  by  plaiutifl  must  be  received. 
— 8yltes  V.  Howarth,  41  L.T.  79. 

(xxxvi.)  Ch.  Div.  M.  B. — Evidence — Will  of  Real  Estate — Appointment  of 
New  Trustees. — On  petition  for  appointment  of  new  trustees  under  a  will 
of  real  estate  which  had  not  been  proved  :  Held  that  tho  production  of 
an  affidavit  by  one  of  the  attesting  witnesses,  proving  the  due  execution 
oft  he  will,  was  sufficient.— Ee  Wickens*  Trusts,  27  W.B.  880. 

(xxxvii.)  Ch.  Div.  V.  C.  H. — Interlocutory  Injunction — Trespasser  in  Pos. 
session. — lu  an  action  by  a  landlord  against  the  holder  of  a  bill  of  sale 
of  furniture  of  the  late  tenant,  who  had  continued  a  man  in  possession 
after  the  expiration  of  the  tenancy,  an  interlocutory  injunction  was 
granted,  restraining  defendant  from  selling  the  goods  on  the  premises 
or  continuing  in  possession. — Smith  v.  Brown,  48  L.J.  Oh.  694. 

(xzzviii.)  P.  D.  A.  Div. — Legitimacy  Deela/ration — Citation  to  see  Proceedings, 
— ^The  party  it  is  proposed  to  cite  to  see  proceedings  under  sec.  7  of  the 
Legitimacy  Declaration  Act,  1858,  must  be  directly  interested  in  dis- 
puting  the  facts  it  is  proposed  by  the  petitioner  to  set  up. — Mansel  v. 
The  Attomey-Qeneral,  48  L.J.  P.D.A.  42. 
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(zxxiz.)  Ch.  Div.  F.  J. — MoHon  for  JitdgmmU  on  Admitsiona — Marritd 
woman—Creditor  of  SeparaU  BtiaU — Ord,  40,  r.  11. — The  Gonrt  refused, 
on  a  motion  for  judgment  on  admissions,  to  make  a  declaration  charging 
the  separate  estate  of  a  married  woman  with  debts  oontraoted  bj  her 
with  reference  to  such  estate,  in  the  absence  of  the  tmstees  of  the 
separate  estate. — Pike  v.  PUzQibhon,  41  L.T.  148. 

(xL)  C.  A.— N«i>  Trial — Action  remitted  to  County  Court — Ord.  89,  r.  1- — 
Where  an  actiou  in  a  Superior  Court  has  been  remitted  to  a  County 
Court  under  19  &  20  Vict.,  c.  108,  s.  26,  and  tried  by  a  judge  without  a 
jury,  application  for  a  new  trial  must  be  made  to  a  Dirisional  Court,  and 
not  to  the  Court  of  Appeal — Davis  y.  Qodbehere,  L.B.  4  Ex.  D.  215. 

(xli.)  C.  A. — Kew  Trial — Insufficient  Damages. — In  an  action  for  personal 
injury  a  new  trial  will  be  granted  where  the  damages  awarded  by  the 
jury  are  unreasonably  small.     Decision  of  Q.B.  Diy.  (L.B.  4  Q.B.D.  406; 

40  L.T.  813 ;  27  W.R.  797)  aflirmed.— P/wW»pj  v.  L.  ^  S.  IF.  RaU,  Co,, 

41  L.T.  121. 

(xlii.)  C.  A. — New  Trial  in  Chancery  Division — Ord.  39,  r.  1. — Where,  in  the 
Chancery  Div.,  a  judge  does  not  find  a  verdict  on  the  facts  separate  from 
his  judgment  on  the  questions  of  the  law  involved,  there  cannot  be  a 
motion  for  a  new  trial. — Dollman  v.  Jones,  27  W.R.  877. 

(xUii.)  Ch.  Div.  M.  R. — Order  by  Consent — Mistake. — Where  on  amotion  for 
an  injunction  an  order  was  made  by  consent,  in  pursuance  of  a  previous 
agpceement,  by  which  defendant  gave  an  undertaking  which  through  his 
mistake  was  more  extensive  than  he  intended  it  to  be,  the  Court  refused 
to  enforce  that  part  of  the  undertaking  which  had  been  given  by  miBtake. 
--MulUns  V.  Howell,  L.R.  11  Ch.  D.  763 ;  48  L. J.  Ch.  679. 

(xliv.)  Ch.  Div.  F.  J,— Payment  Out — Person  of  Unsound  Mind — Trustee 
Relief  Act. — Money  to  which  a  married  woman,  whose  husband  was  of 
unsound  mind  not  so  found,  was  entitled,  having  been  paid  into  Court, 
was  ordered  to  be  paid  out  on  her  separate  receipt,  she  undertaking  to 
apply  it  towards  the  maintenance  of  herself  and  her  husband. — Rs 
Di9on*8  Trusts,  48  L.J.  Ch.  692. 

(xlv.)  Ch.  Div.  M.  R. — Pleading — Creditor* s  Action  for  Administration — 
16  ^  16  Vict,  c.  86,  s.  46. — In  a  creditor's  action  for  administration  of 
the  personal  estate  of  a  deceased  person,  plaintiff  need  not  sue  on  behalf 
of  all  the  creditors  in  order  to  obtain  a  general  account  of  debts. — Ne^yler 
V.  Blount,  27  W.R.  866. 

(xlvi.)  Ch.  Div.  V.  C.  B.—Pleading^D^ence— Admission— Ord.  19,  r.r.  17i 
20,  22. — In  a  foreclosure  action  defendants  by  their  defence  did  not 
admit  the  correctness  of  the  statements  in  certain  parag^pha  of  the 
claim  and  required  proof  thereof:  Held  that  this  amounted  to  an 
admission  of  the  statements  referred  to.  Leave  to  amend  given. — Rwttsr 
V.  Tregent,  41  L.T.  16;  27  W.R.  902. 

(xlvii.)  Ch.  Div.  F.  J. — Pleading — Leave  to  Amend — Costs. — An  order  had 
been  made  giving  leave  to  strike  out  the  name  of  one  of  the  defendants, 
and  general  leave  to  amend ;  and  the  name  of  another  defendant,  whose 
interest  in  the  action  had  determined,  was  struck  out  without  providing 
for  his  costs :  Held  that  it  was  improper  to  strike  out  his  name,  but 
that  ho  could  not  recover  the  costs  of  the  action  from  the  plaintiff. — 
Wymer  v.  Dodds,  48  L.J.  Ch.  668. 

(xlviii.)  C.  A. — Pleading — Parties — Following  Assets — Action  against  Resi» 
duary  Legatee. — Where  a  residuary  estate  has  been  paid  over  by  the 
executor  to  the  residuary  legatee,  a  creditor  of  the  testator  may  bring 
an  action  against  the  persoual  representative  of  such  legatee  for  pay- 
ment of  his  debt  without  joining  the  executor  as  defendant.  —  HtuUer  v. 
Young,  L.R.  4  £x.  D.  266s  41  L.T.  142. 
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(xlix.)  Ch.  Div.  F.  J. — Pleading — Recovery  of  Land — Defence, — In  an  aoidoa 
for  the  recovery  of  land,  a  defendant  who  relies  npon  an  equitable 
title,  mnat  set  ont  in  his  pleadings  the  facts  on  which  he  relies,  and 
state  the  assoranoes  throagh  which  he  claims  to  be  entitled. — Sutcliffe 
Y.  James,  40  L.T.  875. 

(L)  Ch.  Div.  V.  C.  B..— Pleading— atriking  Out— Reply.— Where  a 
plaintiff  in  his  reply  relied  on  i&ota  set  ont  in  his  answer  to  interroga. 
tories,  and  referred  to  the  answer  for  saoh  facts,  and  also  set  ap  new 
daims  for  damages,  the  reply  was  ordered  to  be  struck  oat  as  embarrass. 
ing.—  Williamson  v.  L.  Sf  N.  W.  Rail.  Co.,  48  L.J.  Oh.  569. 

.  (li.)  C.  A. — Pleading — Wifful  Default — In  an  administration  action  in  which 
there  were  no  pleadings  affidavits  were  filed  by  the  sorviying  partners 
of  the  testator  raising  a  case  of  fraud  against  him.  On  a  summons  by 
the  partners  eight  years  afterwards  an  account  was  ordered  of  all  sums 
in  which  the  testator  or  his  estate  was  indebted  to  the  partners  for  sums 
fraudulently  retained  or  improperly  applied  by  him.  Decision  of  Fry, 
J.  (41  L.T.  23  j  27  W.E.  794)  affirmed.— Barber  v.  Muchrell,  41  L.T.  201 5 
27  W.R.  894. 

(lii.)  P.  D.  A.  Div. — Preliminary  Accounts — Neceeaaries — Ord,  33. — ^In  an 
action  for  necessaries  the  Court  will,  in  its  discretion,  order  inquiries  to 
be  made  before  judgment  is  pronounced,  to  ascertain  if  any  and  what 
sum  is  due.— The  Sully,  48  L.J.  P.D.A..  56. 

(iiii.)  Ch.  Diy.  V.  C.  B. — Preliminary  Accounts — Subsequent  Delivery  of 
Pleadings — Ord.  15,  r.  1. — In  a  foreclosure  action  an  order  was  made  in 
chambers  for  an  account  of  what  was  due  on  the  mortgage,  and  aft<^r 
stating  that  the  judge  required  no  further  trial  of  the  action,  other  than 
the  hearing  of  that  application,  reserved  further  consideration  and 
liberty  to  apply.  Pleadings  were  subsequently  delivered  raising  issues 
as  to  the  liability  of  the  mortgagee  to  account  as  mortgagee  in  posses- 
sion. On  further  consideration  and  summons  to  vary  certificate :  Held 
that  the  summons  must  be  dismissed,  and  that  the  right  course  was  to  set 
down  the  action  for  trial.— Oaf tt  v.  Webster,  41  L.T.  18 ;  27  W.B.  935. 

(liv.)  Ex.  Div. — Prerogative  of  Orown — Removal  of  Causes  to  Exchequer. — 
The  prerogative  of  the  Orown  to  bring  proceedings  affecting  Crown  pro- 
perty into  the  Exchequer  by  information  filed  by  the  Attomey.Gtoneral, 
and  to  restrain  proceedings  pending  elsewhere,  is  not  affected  by  the 
Judicature  Acts. — Attorney. Oenerdl  v.  Constable,  L.B.  4  Bz.  D.  172. 

(Iv.)  Ch.  Div.  F.  J. — Receiver — Liberty  to  Apply — Locv^  SUmdi, — In  an 
action  against  the  E.  railway  company  by  debenture  holders,  a  receiver 
was  appointed  who  was  to  pay  all  expenses  necessary  and  proper  for 
maintenance  and  working  the  business  of  the  company,  and  liberty  to  any 
pitfty  to  apply  was  reserved.  The  O.  company  having  recovered  judg. 
ment  against  the  E.  company  for  money  due  in  respect  of  the  mainte. 
nance  of  and  working  of  the  E.  company,  they  took  out  a  summons  in 
the  action,  asking  for  a  direction  to  the  receiver  to  pay  the  amount  of 
their  judgement  debt:  Held  that  they  had  no  locus  standi. — Brochlebank 
V.  East  Lond(yn  Rail.  Co.,  41  L.T.  205. 

(Ivi.)  Ch.  Div.  P.  J. — Receiver — Recovery  of  Land, — An  action  for  the 
recovery  of  land  was  stayed  till  another  action  affecting  the  same  pro- 
perty was  ready  for  trial:  the  defence  was  that  plaintiff  was  only  a 
sub-mortgagee.  It  appearing  that  the  property  was  wasting,  and 
insufficient  for  the  origineJ  mortgage  on  it:  Held  that  plaint^  was 
entitled  to  have  a  receiver  appointed. — Real  and  Personal  Advance  Co.  y, 
McCarthy,  40  L.T.  878. 

(Ivii.)  C.  A. — Receiver — Solicitor  for  Both  Parties. — ^In  an  action  in  the 
Chancery  Div.,  plaintiff  being  a  partner  in  a  firm  of  solicitors  who  acted 
for  both  parties,  was  appointed  receiver  without  the  perscmal  knowledge 
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of  defendant.  Defendant  having  obanged  her  Eolidtor  moved  to 
discharge  the  order :  Held  that  the  appointment  was  an  improper  one 
and  order  disohaiged. — Allen  v.  Lloyd,  41  L.T.  171. 

(Iviii.)  C.  A. — Recovery  of  Land  —  Joinder  of  Another  Cattee  qf  AeUon^^ 
Ord.  17,  r.  2. — An  application  for  leave  to  join  another  oanse  of  action 
with  an  action  for  the  recovery  of  land  should  be  made  em  parte  before 
service  of  writ.— Pilc^ter  v.  Hinds,  L.R.  11  Oh.  D.  905 ;  48  L.J.  Oh.  687 ; 
40  L.T.  882. 

(lix.)  C.  A. — Rehearing  — Jurisdiction. — ^The  power  formerly  exercised  by 
the  M.  B.  and  the  Vice* Chancellors  of  rehearing  their  own  decisions, 
was  appellate,  and  is  now  vested  in  the  Oourt  of  Appeal  alone.—  Re  8t, 
Nazavre  Oo.,  41  L.T.  110  j  27  W.E.  864. 

(\x.)  Ch.  Div.  P.  J.Sale  by  Order  of  Court— Conduct— Ord.  62,  r.  60.— 
One  of  the  trustees  of  and  the  tenant  for  life  nnder  a  will  brought  an 
administrative  action  against  the  other  three  trustees,  and  a  sale  was 
directed  of  property  vested  in  the  trustees  with  power  of  sale  :  Held 
that  the  conduct  of  the  sale  must  be  g^ven  to  the  three  trustees. — 
Qardner  v.  Bea/wmont,  48  L.J.  Oh.  644;  41  L.T.  82. 

(Ixi.)  Ch.  Div.  V.  C.  "R.— Security  for  Costs— Amount — Ord.  65,  r.  2.— In 
determining  the  amount  of  security  for  costs  to  be  given  under  Ord.  66, 
r.  2,  the  Oourt  will  generally  have  reg^ard  to  past  costs  incurred  by  the 
applicant  as  well  as  future  costs. — Massey  v.  Allen,  48  L.J.  Oh.  692. 

(Ixii.)  C.  A. — Security  for  Costs — Foreign  Plaintiff. — In  order  to  obtain  an 
order  for  security  for  costs  on  the  ground  of  plaintiiTs  residence  abroad, 
it  is  necessary  to  show  that  he  is  actually  abroad  at  the  time  of  the 
application.— Eedondo  v.  Chaytor,  L.R.  4  Q.B.D.  463;  40  L.T.  797. 

(Iziii.)  0.  A. — Security  for  Costs — Foreign  Plaintiff — Interpleadm'. — An  inter- 
pleader  issue  having  been  directed  between  the  trustee  of  a  liquidating 
debtor  as  plaintiff  and  attaching  creditors  as  defendants,  where  the 
trustee  resided  abroad  :  Held  that  he  ought  not  to  be  ordered  to  give 
security  for  costs. — Behnonte  v.  Aynwrd,  L.R.  4  O.P.D.  221 ;  352. 

(Ixiv.)  C.  A,— Service  of  Pleadings— -Amended  Writ— Ord,  9,  r.  18.— In  an 
action  in  rem.  for  necessaries  supplied  a  writ  was  served  on  the  ship,  but 
the  owners  did  not  appear.  Subsequently  the  ship  was  sold  and  the 
proceeds  brought  into  Oourt  in  another  action.  Plaintiffs  amended  Uieir 
writ  by  adding  a  claim  as  mortgages :  Held  that  the  amended  writ 
must  be  served  on  the  registrar  and  indorsed  with  the  date  of  service. — 
The  Cassiopeia,  48  L.J.  P.D.A.  39 ;  40  L.T.  869 ;  41  L.T.  12. 

(Ixv.)  C.  A. — Service  out  of  Jurisdiction — Ord.  11,  rr.  1,  la. — An  action  having 
been  brought  to  carry  out  the  trusts  of  a  Scotch  settlement,  the  property 
being  in  Scotland  saxd  the  trustees  resident  there,  plaintiff  being  an 
infant,  and  his  father,  who  was  his  next  friend,  being  an  Englishman : 
Held  that  the  Oourt  had  no  authority  to  order  service  of  the  writ  oat 
of  the  jurisdiction,  as  no  breach  of  the  trusts  of  the  settlement  had  been 
committed  within  the  jurisdiction. — Cresswell  v.  Parker,  L.R.  11  Ch.  D. 
601 ;  27  W.R.  897. 

(Ixvi.)  Ch.  Div.  V.  C.  H. — Service  out  of  Jurisdiction — Leave  to  Issue  Writ 
— Setting  Aside, — L»&ve  to  sue  a  defendant  resident  out  of  the  juris- 
diction, having  been  obtained  on  an  affidavit  which  did  not  disclose  all 
the  material  facts  necessary  for  the  judge's  information,  it  was  set  aside 
on  defendant's  summons,  and  plaintiff  was  ordered  to  pay  the  costs 
occasioned  by  its  issuing. — Tottenham  v.  Barry,  48  L  J.  Oh.  641. 

(Ixvii.)  C.  A. — Special  Indorsement — Leave  to  Defend — Ord.  14,  rr.  1,  6.— 
Where  a  defendant  to  a  writ  specially  indorsed  shows  a  good  defence  on 
the  merits,  the  Court  has  no  discretion  as  to  giving  leave  to  defend  w 
imposing  terms  upon  him :  but  when  he  merely  diKdoses  snoh  facts  ti 


QUARTERLY  DIGEST.  31 

are  deemed  sofBcient  to  entitle  kim  to  defend,  the  Ooort  or  a  jndge  may 
give  him  leave  conditionally  or  tmoondifcionaliy.  -^Bay  v.  Barker ,  48  L.J. 
Sz.  569. 

(Ixvui.)C.  P.  Div. — special  Indorsement— Payment  into  CovH — Judgment  for 
Defendant — Appeal — Ord.  14,  r,  6. — Where  defendant  to  a  writ  speoially 
indorsed  has  obtained  leave  to  defend  on  bringing  money  into  Ooort, 
and  final  judgment  is  given  in  his  favoar,  he  is  entitled  to  the  return  of 
the  money,  though  notice  of  appeal  has  been  g^ven  by  plaintiff. — 
Yorkshire  Banking  Co,  v.  Beatson  (2),  L.R.  4  O.P.D.  213 ;  41  L.T.  92 ; 
27  W.E.  914. 

(Ixix.)  C,  A. — Staying  Distribution  of  Fund — Appeal — Jtirisdiction — Ord,  62, 
r.  8. — Where  there  is  an  appeal  pending  from  an  order  directing  the 
distribution  of  a  fund,  and  there  is  danger  of  the  fund  not  being  forth- 
coming if  the  appellant  should  succeed,  the  Court  has  jurisdiction  to 
prevent  such  a  consequence  by  staying  the  order  for  distribution.— 
Stwrla  V.  Freeoias  PoUni  v.  Gray,  41  L.T.  173. 

(Izx.)  P.  D,  A.  Div. — Stay  of  Proceedings — Costs  of  Abortive  Action, — ^A. 
brought  an  action  against  B.  in  P.D.A.  Div.  for  revocation  of  letters  of 
administration  g^nted  to  B. :  the  Court  refuded  to  stay  the  action  until 
costs  of  an  action  for  administration,  which  A.  had  brought  in  the  Ch. 
Div.  and  which  had  been  dismissed  for  want  of  prosecution,  were  paid. — 
Earikin  v.  Turner,  48  L.J.  P.D.A.  38. 

(Izxi.)  Ch.  Div.  V.  O.  H.— Stop  Order— Judgment  Creditor— Ord.  46,  r.  1.— 
A  judgment  creditor  may  obtain  a  stop  order  on  a  fund  in  Court  in  the 
Chancery  Div.,  without  any  charging  order  obtained  in  the  division 
where  the  judgment  was  recovered.  Stop  order  granted  on  fund  not 
actually  in  Court,  but  about  to  be  paid  in. — Shaw  v.  Hudson,  48  L.  J.  Ch. 
689. 

(Ixxii.)  C.  A. — Transfer  of  Action — Trespctss — Counter'Claim. — The  vendor  of 
land  brought  an  action  in  the  Q.  B.  Div.  against  the  purchaser  for  trespass, 
and  defendant  claimed  specific  performance  of  an  alleged  agreement  to 
sell  another  piece  of  land  and  grant  a  right  of  way  :  Hdd  that  there  was 
no  ground  for  transferring  the  action  to  the  Ch.  Div. — Storey  v.  Waddle, 
27  W.E.  838. 

(Izxiii.)  Ch.  Div.  V.  C.  B.—Trial— Jury— Infringement  of  Patent— Ord,  36, 
rr,  3,  26. — In  an  action  for  infringement  of  patent,  where  only  one 
instance  of  infringement  was  alleg^,  plaintiff,  after  issue  joined,  gave 
notice  of  trial :  HM  that  defendant  was  not  entitled  to  have  the  action 
tried  before  a  judge  and  jury. — Spratt's  Patent  v.  TTord  ^  Co,,  48  L.J. 
Ch.646. 

(Ixxiv.)  Ch.  Div.  V.  C.  "B.— Trial— Jury— Infringement  of  Trade  Mark,— 
In  an  action  to  restrain  infringement  of  a  trade  mark  :  Held  that  as  the 
issues  were  of  a  complicated  nature  involving  inferences  of  law,  it  was 
not  a  fit  case  to  be  tried  by  a  jury. — Singer  Manvfactwring  Co,  v.  Loog, 
L.B.  11  Ch.  D.  656;  48  L.J.  Ch.  647;  27  WJt.  908. 

Principal  and  Agent  :— 

(L)  P.  C. — Bank  Manager-^Authority  to  Proseeute, — ^The  arrest  and  prose- 
cution of  offenders  is  not  within  the  ordinary  scope  of  a  bank  manager's 
authority. — B<j^nk  of  New  South  Wales  v.  Owstont  48  L.J.  P.C.  25. 

(iL)  Bx.  Div. — Contract  on  Behalf  of  Principal. — ^An  agreement  signed  by 
plaintiff  and  defendant  provided  that  defendant  on  behalf  of  P.  agreed 
to  engag^  plaintiff  as  over.looker  at  P.'s  works  on  certain  terms.  The 
agreement  was  signed  by  defendant  without  any  qualification.  Held, 
that  defendant  was  not  personally  liable  nuder  the  contract. — Ogden  v. 
HaU,  40  L.T.  761. 
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(iii.)  C.  A. — Sale  by  AtteHon — 0<mv€r$ion, — ^P.  hftTing  granted  a  bill  of  sale 
on  all  his  g^oocU  to  plaintiff  which  was  not  registered,  sabseqnently  took 
the  goods  to  defendant  and  told  him  to  sell  them.  Defendant,  not 
knowing  of  the  bill  of  sale,  advanced  money  to  P.  on  the  goods  and  then 
sold  them  hj  anotion,  and,  after  dedaotiug  comJiission  and  expenses, 
paid  over  the  balance  to  P. :  Held  that  defendant  was  liable  to  plaintiff 
for  the  valne  of  the  goods,  as  his  dealing  with  them  amounted  to  a 
conversion. — Cochrane  v.  Rymill,  40  L.T.  744 

Public  Health  :— 

(i.)  H.  Ii,^Borough  Rate — Exemption  ^y  Local  Act — 85  ^  86  Vict.,  c.  79; 
87  ^  38  Vict,,  c.  89 ;  8S  ^  89  Vict.,  c.  55.— When  a  local  Act  contains  a 
partial  exemption  in  district  rates  for  sanitary  porposes  in  favoor  of 
lands  occupied  by  a  railway  compuiy,  subsequent  public  Acts,  dealing 
with  the  same  sabject,  do  not  by  implication  take  away  this  exemption. — 
WaUaU  Overseers  v.  L.  ^  N.  W,  Rail.  Co.,  L.B.  4  App.  467 ;  41  L.T.  105. 

(ii.)  C.  A. — Local  Board — Omission  to  perform  Statutory  Duty — Ifuitance — 
Injunction. — Plaintiff  brought  an  action  against  a  local  board  to  restrain 
them  from  permitting  a  brook  to  be  pollated  with  sewage,  and  alleging 
that  the  polution  was  caused  by  defendants'  neglect  to  discharge 
their  statutory  duty  of  constructing  proper  sewers :  Held,  under 
the  circumstances,  that  defendants  had  not  been  guilty  of  any  neglect, 
but  that  even  if  they  had  an  action  of  that  nature  oould  not  be  maintained. 
—Qlossop  V.  Heston  §r  Isleworih  Local  Board,  40  L.T.  786, 

(iii.)  Q.  B.  DiV.— New  Building— Privy--9S  ^  89  Vict.^  c.  66,  ».  86.— Re- 
spondent built  two  cottages,  with  one  priyy  sufficient  for  the  use  of  both 
cottages :  Held  that  he  had  complied  with  the  requirements  of  the  86th 
section  of  the  Public  Health  Act,  1875.— CZtitton  Union  ▼.  Poirvting,  40 
L.T.  844)  Regina  v.  ClutUm  Union,  48  L.J.  M.G.  185. 

(iv.)  Ex.  "DlY. —Offensive  Trode— 88  ^  89  Vict.,  c.  66,  s.  114.— A  manure 
turer  who  carries  on  an  offensive  trade  and  so  causes  a  nuisanoe  within 
the  district  of  an  urban  sanitary  authority  may  be  convicted  under 
sec.  114  of  the  Public  Health  Act,  1875,  though  the  nuisance  is  injurious 
to  sick  persons  only. — MaXton  Local  Board  t.  Malton  Farmers*  Mnnwre 
Co.,  40  L.T.  755. 

(v.)  Ex.  DiY,— Paving  Rate—ApporHonment^dS  ^  89  Vict ,  c.  66,  ss,  160, 
180,  257.— Where  a  rate  is  made  under  sec  150  of  the  Public  Health 
Act,  1875,  the  apportionment  of  the  surveyor  on  an  owner  who  accepts 
and  pays  his  share  is  not  binding  on  the  urban  authority  if  objected  to 
by  other  owners,  and  if  so  objected  to  and  referred  to  arbitration,  the 
owner  is  liable  for  the  sum  apportioned  on  him  by  the  arbitrator,  thon^ 
he  had  no  notice  of  the  arbitration. — TunhridLge  WeUs  Local  Board  v. 
Ackroyd,  41  L.T.  101. 

(vi.)  C.  A.—8eioer—Local  Board— 11  Sf  12  Vict.,  c.  68 ;  88  ^  89  Vict,,  c,  66, 
s.  16. — A  local  board  may  construct  a  side  entrance  into  a  sewer  on  land 
within  their  district  without  first  acquiring  a  right  to  the  land  by 
purchase. — Stoonston  v.  TSDic\usinhom  Local  Board,  LJL  11  Ch.  D.  888; 
48  L.J.  Ch.  628 :  40  L.T.  784;  27  W.E.  924. 

Railway  :— 

(i.)  Ch.  Div.  M.  Ti,— Agreement  to  Work  andMaintadn — RigM  toEmclusive 
Possession. — An  agreement  between  two  railway  companies,  oonflrmed 
by  Act  of  Parliament,  provided  that  the  one  company  should  forthwith 
complete  their  line,  which,  when  completed,  was  to  be  worked  and  main- 
tained by  the  other  company  in  perpetuity :  Held  that,  ^ter  completion, 
the  latter  company  were  entitled  to  exclusive  possession  of  the  line,  and 
that  the  former  company  had  no  right  to  enter  on  the  property  to 
make  improvements. — Sevenodks  and  Maidstone  Bail,  Co,  v.  L,  C.  gT  B, 
RaU.  Co,,  L.B.  11  Ch.  D.  625|  48  L.J.  Ch.  518. 
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(ii.)  C.  A. — Bailee —  Wrongful  Conversion — Trover,  —  Plaintiff,  a  merobant 
at  H.,  sent  goods  to  defendants'  station  at  B.,  to  be  held  by  them  as 
warehonsemen,  to  plaintiff's  order:  A.,  an  agent  of  plaintiff,  obtained 
the  goods  from  defendants  on  orders  not  signed  by  plaintiff;  snbse. 
qnently  plaintiff  sold  the  goods  to  other  persons,  and  gave  them 
deliyery  orders,  some  of  whom  had  paid«  and  as  to  those  that  had  not 
paid,  A.  had  obtained  the  delivery  orders  from  them,  and  g^yen  them  to 
defendants  :  Held,  on  an  action  for  damages  for  pre -delivery,  and  for  the 
«  Talne  of  the  goods  not  paid  for,  that  plaintiff  was  only  entitled  to  nominal 
damages.— fltori  v.  L.  ^  N,  W,  Rail,  Co.,  L.E.  11  Ex.  D.  188;  48  L.J. 
Ex.  546. 

(iii.)  Ch,.  Div.  F.  J. — Construction — Diversion  of  River — Necessity — 8  ^  9 
Vict,  c.  20,  s.  16. — The  powers  given  by  sec.  16  of  Railways  Clauses  Act, 
1845,  to  divert  streams,  are  only  given  in  respect  of  necessary  acts,  and 
the  saving  of  expense  to  the  oomp>any  does  not  constitute  a  necessity 
within  the  meaning  of  the  section. — Pugh  v.  Golden  Valley  Rail,  Co.,  48 
L.J.  Ch.  666 ;  41  L.T.  30. 

(iv.)  Q.  B.  Div. — Passenger — Intent  to  Avoid  Payment  ofFa^e — ReUirn  Ticket 
— 8  Vict,  c.  20,  s,  103. — Respondent  travelled  with  half  of  a  toorist  return 
ticket  over  the  latter  part  of  the  roate  covered  by  it.  The  ticket  had 
been  taken  by  another  person,  who  had  nsed  it  over  the  first  pai't  of  the 
route  and  sold  it  to  respondent.  The  words  "  not  transferable  "  were 
printed  on  the  ticket :  Held  that  respondent  was  liable  to  be  convicted 
of  travelling  without  having  previously  paid  his  fare,  and  with  intent  to 
avoid  payment  thereof. — Langdon  v.  Howells,  48  L.J.  M.O.  138 ;  40 
L.T.  880. 

(v.)  C .  P.  Div. — Passenger — Negligence. — Plaintiff  took  from  a  clerk  of  the 
8.  company  a  return  ticket  from  R.  to  H.  The  D.  company  had  running 
powers  over  the  line  which  belonged  to  the  S.  company,  and  plaintiff 
travelled  by  a  train  of  the  D.  company,  and  was  injured  on  alighting 
at  R.,  through  the  unsuitableness  of  the  platform  at  R.  to  the  D. 
company's  carriages  :  Held  that  there  was  evidence  of  the  D.  company's 
liability.— FouZfee«  v.  Metropolitan  District  Rail,  Co,,  L.E.  4  C.P.D.  267  ; 
48  L. J.  C.P.  656 ;  41  L.T.  96. 

(vi.)  Bx.  Div.  Ireland. — Passenger — Travelling  Free  at  Ovm  Risk — Injwry, 
— A  drover  in  charge  of  cattle  signed  a  contract  with  the  railway 
company  that  the  cattle  were  to  be  conveyed  on  the  conditions  mentioned 
in  the  invoice.  One  condition  was  that  the  company  would  allow  the 
drover  attending  the  cattle  to  travel  free  of  charge  at  his  own  risk. 
While  so  travelling  with  the  cattle,  the  drover  was  injured  in  a  collision  : 
Held  that  he  could  not  recover  damages  from  the  company. — Duffy, 
G.  N.  Rail,  Co,,  41  L.T.  197. 

(vii.)  Ch..  Div.  M.  H. — Right  to  Deal  with  Land, — A  railway  company  in- 
corporated by  Act  of  Parliament  has  not,  in  the  absence  of  express 
enactment,  power  to  alienate  any  portion  of  the  land  acquired  by  it  for 
the  purposes  of  its  undertaking,  and  not  being  superfluous  land  or  land 
acquired  for  extraordinary  purposes. — Mulliner  v.  MidUmd  Rail.  Co,, 
L.R.  11  Ch.  D.  611. 

(viii.)  C.  A. — Statutory  Powers — Letting  of  RaiVwoAf  Stock — Ultra  Vires, — 
The  E.  Railway  Co.  were  empowered  by  Act  of  Parliament  to  take 
a  lease  of  the  line  of  the  T.  Railway  Co.,  and  to  enter  into  agreements 
with  respect  to  the  working  of  the  line,  apportionment  of  tolls,  &o. 
The  E.  Co.  did  not  take  a  lease,  but  subsequently  entered  into  an  agree- 
ment with  the  T.  Co.  to  supply  locomotives  and  rolling  stock  for  working 
the  line:  Held  that  such  agreement  was  not  ultra  vires, — Attorney^ 
General  v.  Great  Eastern  Rail.  Co.,  L.R.  11  Ch.  D.  449. 


,     34  QUARTERLY   DIGEST. 

(ix.)  £x.  Diy. — Tolls — Railway  Commissioners, — By  a  Bpecial  Act  it  ma 
provided  that,  in  ooosideration  of  a  gaarantee  by  a  railway  company  of 
dividend  on  the  capital  of  a  canal  company,  the  latter  should  not  reduce 
their  tolls  without  the  consent  of  the  former :  Held  that  the  Bailway 
Commissioners  had  no  power  to  reduce  the  canal  rates  in  the  absence 
of  the  railway  company. — Ex  parte  Birmingham  Ca/nal  Co.,  Re  Warwick 
wnd  Birmingham  Canal  Co.,  48  L.J.  Ex.  560;  40  L.T.  846. 

(x.)  Q.  B.  Div. — Trespass — Justification — Undue  Preference— Z  ^^Victf 
c.  97,  «.  16 ;  17  ^  18  Vict.t  c.  31, ».  2. — If  a  railway  company  lic^ises  one 
man  to  ply  with  carriages  within  their  station  yard,  and  any  person 
not  so  licensed  attempts  to  do  so  and  commits  a  trespass  within  sec. 
16,  of  8  &  4  Vict.,  c.  97,  the  justices  cannot  acquit  him  on  the  ground 
that  the  license  is  an  undue  preference. — Hole  v.  Dighy,  27  W.R.  884. 

Bevenue  :— 

(i)  Ex.  Div.—Incom€  Ta^— Slate  TForilw— 6  ^  6  Viet,  e.  36,  «.  60.— Slate 
works  are  assessable  under  6  &  6  Vict.,  o.  36,  s.  60,  as  quarries  and  not 
as  mines,  though  all  the  workings  be  underground. — Jones  v.  Owmortkin 
8late  Co.,  48  L.J.  Ex.  486. 

(ii.)  Ex.  Div. — stamp  Duty — Transfer  of  Mortgage. — By  an  indenture 
reciting  a  former  mortgage  of  hereditaments  for  £350,  it  was  witnessed 
that  in  consideration  of  £350  paid  to  the  mortgagee  by  S.,  and  £iau 
paid  to  the  mortgsgor  by  S.,  the  mortgagor  and  mortgagee  respectively 
granted,  released,  and  assigned  the  hereditaments  to  S.,  dischai^^ed  from 
the  equity  of  redemption  in  the  former  mortgage  and  subject  to  a  proviso 
for  redemption  on  payment  by  the  mortgagor  of  ;£470  and  interest : 
Held  that  the  indenture  was  chargeable  with  stamp  duty  as  to  £350  as 
a  transfer  of  mortgage  only,  and  as  to  £120  as  a  mortgage. —  Wale  v. 
Commissioners  of  Inland  Revenue,  L.B.  4  Ex.  D.  270;  48  L.J.  Ex.  574; 
41  L.T.  165 ;  27  W.B.  916. 

(iii.)  H.  Ii. — Succession  Duty — Predecessor — Power — 16  ^  17  Vict,,  c,  51. — 
8.,  tenant  for  life  in  possession  of  certain  property,  and  W.  the  first 
tenant  in  tail  in  remainder,  barred  the  estate  and  resettled  the  property 
to  use  of  S.  for  life,  remainder  to  W.  for  life,  remainder  to  W.'s  first 
and  other  sons  in  tail,  remainder  as  S.  and  T.  should  appoint  with 
remainders  over :  W.  having  died  unmarried,  8.  and  T.  appointed  to 
the  use  that  A.  should  receive  an  annuity,  and  subject  thereto  to  D.  for 
life  with  remainders  over :  Held  that  W.  being  the  donor  of  the  power 
was  the  "  predecessor "  with  reference  to  whom  the  duties  must  be 
calculated. — Cliarlton  v.  Attorney  •General,  L.B.  4  App.  427 ;  40  L.T. 
760 ;  27  W.B.  921. 

Settlement :— 

(i.)  Ch.  Div.  P.  J. — Construction — Next-of-Km. — By  a  marriage  settle- 
ment, money  of  the  wife  was  settled  in  trust  after  her  death,  if  her 
husband  should  survive  her,  and  in  default  of  appointment,  for  such 
persons  as  under  the  Statutes  of  Distribution  would  have  become 
entitled  thereto  at  her  decease,  had  she  died  possessed  thereof  intestate 
and  without  having  ibeen  married :  Held  that  an  only  child  of  the  wife 
WBA  entitled  to  the  trust  fund.— iSe  BalVs  Trust,  40  L.T.  880. 

(ii.)  Ch.  Div.  M.  B. — Covenant  to  Settle  Wift^s  Property — Appointment  to 
Wife  after  Husband's  Death. — Beal  estate  stood  limited  to  H.  for  life 
with  remainder  to  such  of  his  children  as  he  should  appoint,  and  in 
default  of  appointment  to  the  children  equally  as  tenants  in  common 
in  fee.  He  had  two  children ;  on  the  marriage  of  one,  a  daughter,  by 
her  settlement  she  and  her  husband  covenanted  to  settle  property  wbidi 
she  was  then  seized  of,  interested  in,  or  entitled  to.  The  diangfater 
survived  her  husband,  and  H.  then  appointed  the  real  estate,  foJ^ect 
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to  hiB  life  estate  therein,  to  his  two  children  equally  in  fee:  Held 
that  the  danghter*8  share  was  not  boond  by  the  oorenant  in  her  marriage 
settlement. — Sweetapple  v,  Horlock,  L.R.  11  Oh.  D.  746 ;  48  L. J.  Gh. 
660 ;  27  W.R.  865. 

(iii.)  Ch.  Dly.  M.  R. — Trust  for  He'Iiwestment — Cawveniim, — A  settlement 
of  lands  contained  a  power  of  nale  and  a  trust  for  re-investment.  All 
the  tmsts  were  ezhaTisted  except  a  leg^  jointnre  :  and  some  of  the  lands 
had  been  sold  and  the  proceeds  were  in  Court :  Held  that  the  f  and  most 
be  treated  as  real  estate  aq  between  the  real  and  personal  representatives 
of  the  person  entitled  sabject  to  the  jointure.  —  Walrimd  v.  Roeelynf 
L.R.  11  Ch.  D.  640 ;  48  L.J.  Ch.  602. 

(iv.)  C.  A. — Voluntary  Settlement — Leaseholds — Banhrwptcy  Act,  1869,  s,  91. 
— A  trader  within  two  years  before  his  beuikruptoy  executed  a  post- 
nuptial settlement,  whereby  he  assigned  to  trustees  for  the  benefit  A  his 
wife  and  children  leaseholds  sabject  to  the  rents  and  covenants  contained 
in  the  lease  :  Held  that  the  settlement  was  void  as  against  the  trustee  in 
bankruptcy. — Em  parte  HiUman,  Be  Pun^frey,  48  L.J.  Boy.  77. 

Ship:— 

(i.)  C.  P.  "DiY.—BUl  of  Lading^Delay  in  delivenng  Cargo— 26  ^  26  Vict, 
c.  63,  ss.  66,  67. — A  bill  of  lading  provided  that  on  the  arrival  of  the  ship 
in  dock,  the  consignee  of  part  of  the  cargo  should  be  ready  to  receive  it, 
and  in  default  that  the  master  of  the  ship  might  land  the  g^oods  and 
warehouse  them  at  consignee's  expense.  Immediately  after  the  arrival 
of  the  vessel,  the  consignee's  agent  applied  for  the  g^oods,  and  was  told 
that  it  was  not  known  in  what  part  of  the  ship  they  were.  He  then 
withdrew  having  given  the  mate  a  notice  desiring  him  to  give  him 
twenty-four  hours  notice  of  his  readiness  to  deliver  the  goods  in  accord- 
ance with  sees.  66,  67  of  the  Merchant  Shipping  Act.  No  notice  of 
readiness  was  given,  and  there  being  no  one  to  receive  the  goods  they 
were  placed  in  a  warehouse  by  the  ship's  master :  Held  that  the  con- 
signee was  liable  for  the  expenses  of  landing  and  warehousing. — OUvwr  v. 
Colven,  27  W.R.  822. 

(ii.)  P.  J),  A.  Diy. — Bottomry  Bond — Collision — Limitation  of  Liability. — 
Where  a  bottomry  bond  on  freight  has  been  given,  and  the  ship  carrying 
the  freight  having  been  lost  in  a  collision,  the  owners  recover,  in  a 
limitation  of  liability  action  instituted  by  the  wrong  doing  shipowners,  a 
sum  in  respect  of  freight,  the  bondholder  is  entitled  to  receive  from  the 
shipowners  so  recovering  such  an  amount  of  the  freight  as  equals  the 
sum  lent  on  the  bond,  or  a  proportionate  part  according  to  the  amount 
of  freight  recovered. — The  Emjpusa,  48  L.J.  P.O. A.  86. 

(iii.)  Q.  B.  Div. — Charter-party — Construction. — Plaintiff  chartered  a  ship 
to  proceed  to  Galatz  for  orders  to  load.  In  the  margin  of  the  charter, 
party  was  written  "  In  the  event  of  war,  blockade,  or  prohibition  of 
export  preventing  loading,  this  charter-party  to  be  cancelled."  Before 
the  ship  sailed  Russia  had  declared  war  with  Tarkey,  and  had  closed 
the  port  of  Qalatz  :  Held  that  the  charter-party  thereupon  had  come  to 
an  end. — Adainson  v.  Newcastle  Steamship  Freight  Insurance  AssociaMon, 
L.R.  4  Q.B.D.  462;  41  L.T.  160;  27  W.R.  818. 

(iv.)  C.  A. — Charter-party — Demurrage. — A  charter-party  provided  that  a 
vessel  was  to  be  loaded  and  discharged  within  nineteen  running  days  : 
Held  that  the  days  were  to  be  calculated  from  the  time  when  the  vessel 
entered  the  dock  indicated  in  the  charter-party,  though  owing  to  the 
dock  regulations  she  did  not  begin  to  load  until  a  fortnight  later. — Davies 
V.  McVeagh,  L.R.  4  Bx.  D.  266. 

(v.)  C.  P.  Div. — Charter-party — Deviation, — A  deviation  for  the  purpose  of 
saving  life  is  justifiable,  but  not  a  deviation  for  the  mere  porpose  of 
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Baying  property. — Becwamanga  ▼.  Stampt  hJBL  4  C.PJ).  816 ;  48  L J.  GJP. 
478;  41L.T.  191. 

(vi.)  C.  P.  DiV. — Chart^.party — Unjustifiable  Sale  by  Captain — LiabUiiy.^ 
Plaintiffs  wishing  to  send  cement  from  London  to  C,  defendants  offered 
them  room  for  it  in  the  ship  D.,  and  then  chartered  the  ship  of  the 
owners  for  the  Yoyage,  the  charter-party  providing  that  the  master  and 
owners  should  be  responsible  to  all  whom  it  might  oonoem,  as  if  the 
ship  had  been  loaded  independently  of  the  charter;  and  that  the 
chflkTterers'  responsibility,  except  for  freight,  shonld  cease  on  the  vessel 
beibg  loaded.  The  next  day  an  agreement  between  defendants  acting 
for  the  owners  of  the  ship,  and  plaintiffs,  provided  that  the  former  should 
receive  the  cement  on  board  at  a  certain  price.  The  cement  was  shipped 
and  bills  of  lading  for  it  signed  by  the  master,  and  on  the  voyage  the 
vessel  was  damaged  and  put  into  an  intermediate  port,  where  the  master 
nnJQBtifiably  sold  the  cement :  Held  that  defendants  were  not  liable  for 
the  conversion.— Tra<7«f<^v.  Anderson,  L.B.  4  C.P.D.  283;  41  L.T.  227. 

(vii.)  P.  D.  A.  DiV.— Co/«*ioTw— Pf7ot  Vessel— Vessel  in  Tow-^LighU.^The 
white  mast-head  light  prescribed  by  Art.  8  for  sailing  pilot  vessels  is  not 
to  be  carried  by  them  when  in  tow  of  another  vessel.  A  sailing  vessel 
towing  another  vessel  is  responsible  for  the  lights  carried  by  both 
vessels. — The  Mary  Hownsell,  48  L.J.  P.D.A.  64. 

(viii.)  P.  D.  A.  "DiY.— Collision— Regulations  for  PreventingSe  ^  87  Ftct., 
c.  86,  ».  17;  87  ^  88  Vict.,  c.  62,  s.  1.— The  Act  87  &  88  Vict.,  o.  62, 
prescribing  additional  regoJations  to  be  observed  in  a  particalar  locality, 
is  to  be  read  as  part  of  Uie  regulations  for  preventing  ooUisioiis  at  sea, 
so  far  as  regards  section  17  cf  the  Merchant  Shipping  Act,  1878. — This 
Lady  Doumshire,  48  L.J.  P.D.A.  41. 

(ix.)  P.  C. — Collision — Sailing  Rides. — ^The  master  of  a  vessel  is  not  required 
to  exercise  a  discretion  as  to  obeying  or  departing  from  the  sailing  roles, 
except  in  a  case  of  very  clear  necessity. — The  William  Frederick,  The 
Byfoged  Christensen,  L.B.  4  App.  669. 

(x.)  Q.  B.  Div. — Compulsory  Pilotage — Criminal  Proceedings  against  Master 
— Ontis  of  Proof. — In  criminal  proceedings  against  a  master  of  a  vessel  who 
had  a  compulsory  pilot  on  boflkrd,  the  master  is  not  bound  to  prove  that,  at 
time  of  the  act  the  subject  of  the  proceeding^,  he  was  not  interfering 
with  the  navigation  of  the  ship. — Oakley  v.  Speedy,  40  L.T.  881. 

(xi.)  C.  A. — Contract  to  Supply  Cargo — Void  Tender. — Plaintiff  having 
contracted  to  supply  defendant  with  a  cargo  under  certain  conditioDi 
and  within  a  specified  time,  tendered  a  cargo  which  defendant  refused, 
and  on  arbitration  the  refusal  was  held  to  be  justified.  Plaintiff  then 
tendered  within  the  specified  time  another  cargo  within  the  conditions 
which  defendants  refused :  Held  that  defendants  were  liable  for  damages 
arising  from  their  non-aooeptanoe  of  the  second  cargo. — Borrowmain  v. 
Free,  L.B.  4  Q.B.D.  600. 

(xii.)  P.  D.  A.  Div.— Foreign  Mail  Packet— Arrest— Treaty  by  Crown,— 
A  vessel  belonging  to  a  foreign  government  and  employed  to  carry  mails 
and  passengers  is  not  entitled  to  the  privileges  of  a  nkan>of-war,  but  is 
liable  to  arrest  in  an  action  in  rem,  nor  can  the  Crown  by  treaty  with  a 
foreign  government  give  to  such  a  vessel  such  privileges. — The  PaarlemetU 
Beige,  L.B.  4  P.D.  129. 

(xiii.)  Q.  B.  Div. — Qeneral  Average, — A  ship,  after  suffering  a  general  avenge 
loss,  was  obliged  to  put  into  an  intermediate  port  on  her  voyage  for 
repairs,  in  effecting  which  it  was  necessary  to  unload,  warehouse,  and 
re -load  the  cargo :  Held  that  expenses  incurred  in  so  doing  and  port 
dues  at  and  pilotage  expenses  in  leaving  the  intermediate  port  were 
properly  treated  as  general  average. — Attv>ood  t.  8eUa/r  Sf  Co,,  48  L  J. 
Q.B.  466 1  41  L.T.  88. 
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(xiv.)  C.  P.  Div. — Oeneral  Average — Pro  RcUA  Freight. — The  temporarj 
Biispension  of  the  voyage  for  the  pnrpoee  of  repairmg  the  ship  at  a  port 
of  refiige,  does  not  warrant  an  average  adjustment  as  between  the 
owners  of  the  ship  and  cargo,  at  the  intermediate  port.  To  entitle  a 
shipowner  to  demand  pro  rati  freight  when  part  of  a  damaged  cargo  has 
been  sold  at  an  intermediate  port,  it  mast  be  shown  that  the  owner  of 
the  goods  sold  had  an  option  of  having  them  sent  on  or  of  accepting  them 
at  the  intermediate  port. — Hill  v.  Wilsony  L.B.  4  G.P.D.  ^29. 

(xv.)  C.  P.  Div. — Marine  Inswwnce — Inewahle  Interest. — D.  haying  under- 
taken to  transport  the  Gleopatra  Obelisk  to  England,  expended  £4,000 
in  constructing  a  vessel  to  carry  it  and  providing  for  its  transport.  He 
insured  the  obelisk  and  vessel  with  one  underwriter  for  £2,000  and 
another  for  1,000,  and  the  policies  provided  that  the  vessel  and  obelisk 
should  be  valued  by  agreement  at  £4,000.  On  the  way  to  England  the 
obelisk  incurred  salvage  liabilities,  and  the  salvors  were  awarded  £2,000, 
the  obelisk  being  valued  at  £25,000 :  Held  that  the  insurers  were  liable 
to  repay  D.  the  £2,000  in  amounts  proportionate  to  their  policies. — 
Disoon  V.  WfUtworthy  48  L.J.  C.P.  638. 

(xvi)  C.  P.  jyiy.— Pilotage  I>tw»— 17  ^  18  Vict,  c.  104,  ss.  867,  363.— The 
compensation  to  which  a  pilot  is  entitled  nnder  sec.  367  of  the  Merchant 
Shipping  Act,  1864,  for  being  taken  beyond  the  limits  of  his  pilotage,  is 
not  recoverable  as  pilotage  dues  from  the  shipbroker  under  sec.  368. — 
Morteo  v.  JuHan,  L.E.  4  C.P.D.  216;  41  L.T.  71. 

(xvii.)  P.  D.  A.  Div. — Saivctge — Pilotage, — A  person,  whether  a  pilot  or  not, 
who  takes  charge  of  a  vessel  in  distress,  with  the  consent  of  her  master, 
is  entitled  to  salvage  reward  in  the  absence  of  express  contract  to  the 
contrary. — The  Anders  Knape,  48  L.J.  P.D.A.  63. 

(xviii.)  P.  D.  A.  Div. — Sdhage — Tug  amd  Tow. — Where,  through  the 
negligence  of  the  tug,  the  tow  is  placed  in  a  position  of  danger,  the  tug 
is  not  entitled  to  any  reward  for  salvage  services  for  extricating  the  tow, 
but  is  liable  to  re-imburse  the  tow  for  loss  occasioned  to  it  in  being  ex- 
tricated from  dangler. — The  Robert  Dison,  L.B.  4  P.D.  121. 

Solicitor  :— 

(i.)  P.  D.  A.  Div. — Lien  for  Costs — AUmon/y. — A  solicitor  has  no  lien  for 
costs  upon  moneys  received  by  him  on  behalf  of  his  client  on  account  of 
alimony.— Lee/e  v.  Leete,  40  L.T.  788 ;  27  W.B.  921. 

(ii.)  Ch.  Div.  M.  B.— iton  for  CosU— Charging  Order— 2S  ^  24  Viet, 
c.  127,  8,  28. — A  charging  order  under  sec.  28  of  the  Attorneys  and 
Solicitors  Act,  1860,  may  be  obtained  on  summons,  and  need  only  be 
entitled  in  the  action  or  proceeding  in  which  the  property  is  recovered 
or  preserved.— Ifa?fwr  v.  Giles,  L.R.  11  Ch.  D.  942 ;  27  W.R.  834. 

(iii.)  Ch.  Div.  E.  J,— Lien  for  Costs— Chojrging  Order— Service  of  Petition 
for — 23  ^  24  Vict.,  c.  127,  s.  28. — An  application  for  a  charging  order 
under  sec.  28  of  the  Solicitors  Act,  1860,  may  be  made  by  petition. 
When  such  an  application  is  made  for  an  order  charging  defendant's 
interest  in  the  fund,  plaintiff  ought  not  to  be  served. — Brown  v.  Trotman, 
41  L.T.  179. 

(iv.)  Ch..  Div.  F.  J. — Lien  for  Costs — Town  Agent, — A  solicitor  employed 
as  town  agent  by  a  country  solicitor,  has,  as  regards  any  particular 
agency  business  transacted  by  him,  a  general  lien  as  against  the  country 
solicitor,  but  only  a  particular  lien  as  against  the  client. — Laiorence  v. 
Fletcher,  41  L.T.  207 ;  27  W.E.  937. 

(v.)  O,  A..— Mortgager- Authority  to  receive  Money. — The  mere  fact  that  a 
solicitor  is  in  possession  of  a  mortgage  deed  executed  by  his  client  does 
not  authorise  him  to  receive  the  mortgage  money  for  his  client ;  and  if 
the  latter  has  not  received  the  money,  the  mortgagee  cannot  maintain 
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the  yaliditj  of  the  mortgage  deed  by  showing  that  he  paid  the  monej  to 
the  solicitor,  unless  he  oan  show  that  the  soUoitor  was  authorised  bj  the 
client  to  receive  it. — Ea  parts  SwitibanJu,  Be  ShanhSf  L.R.  11  Ch.  D.  525 ; 
40L.T.  825;  27  W.B.  898. 

(▼i.)  Q.  B.  "DiY.— Uncertificated  Solicitor— Costs— S7  jrSS  Vict^  e,  68,  s.  12. 
— The  effect  of  sec.  12  of  Attorneys  and  Solicitors  Act,  1874,  is,  that  no 
costs  are  recoverable  in  any  action  or  proceeding  in  which  an  nncertifi. 
cated  solicitor  has  acted  for  any  party,  either  by  snch  solicitor  or  the 
party  employing  him. — Fowler  v.  Mownouthehire  Canal  Co.,  41  L.T.  159. 

Trade  Mark  :— 

(i.)  H.  Ii. — Registration — Distinctiveness. — ^The  Court  is  not  bonnd  to  adopt 
the  opinion  of  the  Manchester  Committee  of  Experts  on  cotton  trade- 
marks as  conclusive,  even  if  there  is  no  reason  to  think  that  the 
committee  has  proceeded  on  a  wrong  principle. — Orr,  Ewing  8f  Co.  v. 
Registrar  of  Trade  Mwi-ks,  L.B.  4  App.  479  ;  48  L.J.  Ch.  707. 

(ii.)  Ch.  DiV.  V.  C.  "EL.— Registration— DistincHveness— New  Mark— 38  ^  89 
Vict.t  c.  91,  s.  6. — Registration  of  new  trade  mark  for  particular  goods, 
refused  on  the  ground  that  similar  marks  had  already  been  registered 
for  goods  of  the  same  class. — Re  Hargreaves,  L.R.  11  Ch.  D.  669. 

(iii.)  Ch.  DiV.  V.  C.  "EL.— Registratior^— Person  Agrieved—38  ^  89  Vict., 
c.  91,  ss.  5,  10. — Where  a  word,  not  used  as  a  trade  mark  before  the 
Trade  Marks  Registration  Act,  1875,  is  put  on  the  register,  any  dealer 
who  has  used  the  word  iu  connection  with  an  article  in  which  he  deals  is 
a  person  a^rrieved  by  the  registration  within  sec.  5  of  the  Act. — Rose  v. 
Evam,  48  L.J.  Ch.  618. 

Trustee  :— 

(i.)  P.  C. — Trustee  Debtor  to  Estate — Compromise  with  Co-TVustee — Fravd. — 
One  of  several  execotors  being  indebted  to  the  testator's  estate  and  in 
insolvent  circumstances,  made  a  compromise  with  the  other  executors 
to  pay  five  shillings  in  the  pound  on  his  debt,  at  the  same  time 
secretly  agreeinn^  with  other  creditors  to  pay  them  more :  Held  that  the 
compromise  was  void,  that  the  debtor  was  liable  for  the  full  amount  of 
his  debt,  and  the  co-executors  were  liable  for  so  much  of  the  debt  as 
might  have  been  recovered  but  for  their  wilful  neglect  or  default. — 
De  Cordova  v.  De  Cordova,  L.B.  4  App.  692 ;  41  L.T.  43. 

(ii.)  C.  A.— IVuatec  of  Unsound  Mind — Irish  Railway  Stock — Traaisfer  into 
Court— Trustee  Act,  1860,  ss.  64,  6S— Trustee  Esotension  Act,  1862,  «.  11. 
— One  of  the  trustees  of  an  estate  in  the  course  of  administration  by  the 
Court  having  become  of  unsound  mind,  an  order  was  made  appointing 
a  person  new  trustee  of  Irish  Railway  Stock  in  the  place  of  the  lunatio, 
and  directing  him  to  concur  with  the  other  trustee  in  transferring  the 
stock  into  Court. — Re  Hodgson  ;  Lord  KenUs  v.  Hodgson,  L.B.  11  Si  D. 
888. 

Vendor  and  Purchaser  :— 

(1.)  C.  A. — Budding  Covenant— Right  cf  Assignee, — ^The  owners  of  an  estate 
sold  adjoining  land  to  defendant's  predecessor  in  title,  who  covenant  ed 
with  the  owners,  their  heirs  and  assigns,  not  to  build  in  a  certain  way : 
the  oWDors  afterwards  sold  the  estate  to  plaintiffs  predecessor  in  title, 
but  no  reference  was  made  to  the  restrictive  covenant :  Held  that  the 
plaintiff  could  not  sue  upon  the  covenant. — Renals  v.  CowUshaw,  L.R.  11 
Ch.  D.  866 ;  41  L.T.  116. 

(ii.)  C.  A. — Conditions  of  Sale. — ^A  purchaser  is  not  bound  by  a  oondition 
which  requires  him  to  admit  facts  which  are  untrue  to  the  vendor's 
knowledge.— i2s  Banister,  Broad  y.  Munton^  40  L.T.  828;  27  W.B.  826. 
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(lii.)  C.  A. — Conations  of  Sale — Defective  Title — Resciseion. — OonditionB  of 
Rale  provided  that  the  title  shonid  oommenoe  with  a  conveTanoe  to  a 
railway  oompany,  and  that  the  parohaaer  shoald  assume  and  admit  that 
everything  was  done  by  the  company  to  enable  them  to  sell  effeotnally 
the  land  as  surplus  land,  and  should  not  call  for  evidence  to  that  effect : 
and  that  if  parohaaer  failed  to  comply  with  the  contract  his  deposit 
shoald  be  forfeited.  The  purchaser  required  evidence  of  a  waiver 
of  the  right  of  pre-emption  by  the  adjoining  owners,  which  vendor 
refused  to  give,  and  the  purchaser  brought  an  action  for  the  retam  of 
his  deposit  and  damages.  The  vendor  then  rescinded  the  contract  and 
obtained  a  waiver  of  the  right  of  pre-emption  and  sold  the  land  to  a 
third  party  :  Held  that  the  purchaser  was  not  entitled  to  any  relief. — 
Hammond  v.  Best,  40  L.T.  769. 

(iv.)  Oh.  Div.  F.  J. — Covena/nt  for  Right  of  Pre-emption — Perpetuity. — A 
deed  of  conveyance  of  sarface  lands  in  fee  contained  a  covenant  that  if 
the  vendor,  his  heirs  or  assigns,  shoald  sell  the  mines  under  the 
adjoinincf  lands,  he  would  offer  to  the  porchaser,  his  heirs  and  assigns, 
the  mines  under  the  lands  thereby  conveyed,  and  give  him  the  refusal 
of  the  same  for  one  month  from  the  time  of  making  the  offer  at  a  price 
named :  Held  that  the  covenant  might  be  enforced  by  assignees  of  the 
purchaser  against  devisees  of  the  vendor,  and  that  the  offer  mast  be 
made  in  writing. — Birmvngham  Canal  Co.  v.  Ca/rtioright,  48  L.J.  Oh.  562 ; 
40  L.T.  784. 

(v.)  Oil.  Div.  M.  R. — Rescission — Damages. — After  judgment  for  specific 
performance  of  an  agreement  for  the  purchase  of  freehold,  and  non- 
payment  by  defendant  of  the  purchase-money,  interest,  and  costs,  the 
Goart  will  make  an  order  for  the  rescission  of  the  contract,  but  plaintiff 
cannot  at  the  same  time  ask  for  damages. — Henty  v.  Schrdder,  27  W.B. 
833. 

(vi.)  Ch.  Div.  P.  J,— Right  of  Way— Two  Ways.— A.  contract  to  sell  land 
and  houses  with  the  appurtenances  contained  no  provision  with  regard 
to  any  right  of  way.  The  property  was  approached  by  two  roads,  both 
of  which  passed  over  land  of  the  vendor :  Held  that  the  purchaser  was 
only  entitled  to  a  right  of  way  over  one  road,  and  that  vendor  might 
select  which  road  he  would  grant  a  right  of  way  over. — Bolton  v.  Bolton, 
L.R.  11  Ch.  D.  968. 

(vii.)  C.  A. — Sale  of  Lamd — Agreement  to  Pay  Out-Ooings. — Plaintiff  bought 
a  house  in  Manchester  nnder  an  agreement  that  all  rents,  rates,  taxes,  and 
out-goings  payable  in  respect  of  the  premises  should  be  received  and 
discharged  by  the  vendor  up  to  the  time  of  completion,  sach  rents  and 
ont-goings  being  apportioned  if  necessary.  At  the  time  of  the  comple- 
tion a  sum  was  owing  to  the  Manchester  Town  Gonncil  in  respect  of 
paving  and  sewering,  nnder  an  Act  which  enabled  the  Council  to  recover 
the  money  so  due  from  the  occupier  to  the  extent  only  of  the  rent  from 
time  to  time  due :  Held  that  this  sum  was  an  out-going  payable  by 
defendant. — Midgley  v.  Coppock,  40  L.T.  870. 

(viii.)  H.  li. — Specific  Perfortnance. — Defendant  offered  to  sell  to  plaintiff 
an  estate  for  a  certain  sum,  which  plaintiff  accepted,  subject  to  the  title 
being  approved  by  his  solicitor,  and  afterwards  a  verbal  arrangement 
was  made  that. the  purchase-money  was  to  be  paid  by  instalments  which 
arrangement  never  resnlted  in  any  binding  agreement:  Held  that 
'  though  the  stipulation  for  the  approval  of  the  title  by  their  solicitors 
made  by  the  purchasers  did  not  introduce  a  new  term,  the  subsequent 
negociations  showed  that  a  completed  contract  had  not  been  come  to. — 
Hussey  v.  Borne  Pa/yne,  L.B.  4  App.  311 ;  41  L.T.  1. 

(ix.)  Ch.  Div.  P.  J. — Specific  Performance — Sale  of  Underlease  as  Lease. — 
A  purchaser  who  is  aware  at  the  time  of  entering  into  a  contract  for  the 
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purchase  of  a  lease,  that  the  ▼endcnr's  interest  in  the  property  is  onlj 
under  an  underlease,  is  bonnd  by  the  contract. — Flood  v.  Pritckardf  40 
L.T.  878. 

(x.)  C.  A. — Specific  Performance — 8t<Uute  of  Frauds. — ^Plaintiff,  in  a  letter 
to  defendant,  stated  that  he  thereby  agreed  to  porohase  some  land  for 
-6310,  and  to  pay  a  deposit  of  £S\.  Defendant's  name  was  not  mentioned 
in  the  letter,  bat  he  signed  a  receipt  for  the  £31  as  a  deposit  on  the 
purchase  of  the  land:  Held  that  there  was  a  sufficient  contract  in 
writing  within  the  Statute  of  Frauds. — I*ong  v.  Millar,  48  L.J.  Q.B. 
696. 

Victoria,  Law  of :~ 

(i.)  P.  C. — Appeal  to  Privy  Council. — ^The  Privy  Council  declined  to  consider 
the  only  legal  question  raised  on  this  appeal  on  the  ground  that  it  had 
not  been  raised  in  the  appeal  to  the  Colonial  Supreme  Court. — London 
Chartered  Bank  of  Australia  v.  White,  L.R.  4  App.  418. 

Water  — 

(i.)  Ex.  Div. — Reservoir  ^Overflouf — Vis  Major. — Defendants  were  ownm 
of  a  reservoir  which  was  supplied  with  water  by  a  main  drain  which  did 
not  belong  to  them :  owing  to  obstruction  in  the  drain  below  the  reser- 
voir,  which  obstruction  was  beyond  defendants'  control  and  without  their 
knowledge,  the  water  in.  the  drain  forced  open  the  sluice-gates  and 
caused  the  reservoir  to  overflow  into  plaintifiTs  land  :  Hdd  that  defen- 
dants  were  not  liable. — Box  v.  Juhh,  41  L.T.  97. 

(ii.)    C.  P.  Div. — Supply  of  Water  to  Houses — Stoppage  for  Arrear  of  Rates — 

10  ^  11  Vict.f  c.  17. — When  in  consequence  of  a  neglect  to  pay  the  water 
rate,  the  water  works  company  have,  under  the  powers  of  sec.  74  of  the 
Waterworks  Clauses  Act,  1847,  out  ofF  the  (X)mmunication  pipe  to  a  house, 
the  owner  or  occap'er  is  not  entitled  to  receive  a  supply  of  water  though 
he  pays  or  tenders  the  rate  for  the  same,  until  the  communication  pipe 
has  been  restored ;  and  there  is  nothing  in  the  Act  to  compel  the  company 
to  restore  it. — Sheffield  Waterworks  Co.  v.  WUkinson,  48  L.J.  C.P.  146. 

WiU:— 

(i.)  C.  A. — Annuity — Deficiency  of  Income — Arrears  out  of  Corpus. — ^Testator 
directed  his  tmstees  to  snll  his  real  and  personal  estate,  and  set  apart 
a  suflicient  portion  of  the  invested  proceeds  to  produce  an  income  of 
£1,200,  which  he  bequeathed  to  his  wife  for  life :  the  income  of  the  whole 
estate  proved  insufficient  to  pay  the  £1,200 :  Held  that  the  widow  was 
entitled  to  have  the  deficiency  out  of  corpus. — Oee  y.  Mahood,  L.R. 

11  Ch.  D.  891 ;  48  L.J.  Ch.  657 ;  27  W.R.  8i8. 

(ii.)  Ch.  Div.  P*  J. — Apportionment — Clear  and  Undisposed  of  Rents — 88 
^  34  Vict.,  c.  35. — By  a  will,  dated  before  the  Apportionment  Act,  1870, 
testator,  after  disposing  of  his  personal  estate,  made  a  gift  of  the  clear 
and  undisposed  of  rents  of  certain  estates  to  trustees  for  a  term  after 
his  death,  and  by  a  codicil,  subsequent  to  the  Act,  confirmed  his  will : 
Held  that  the  clear  and  undisposed  of  rents  included  only  the  rents 
accrued  since  testator's  death,  and  that  the  apportioned  rents  up  to 
his  death  belon^^  to  the  personal  estate. — Constable  y.  Constable, 
L.R.  11  Ch.  D.  681  ;  48  L.J.  Ch.  621. 

(iii.)  Ch.  Div.  V.  C.  IBl,— Charitable  Bequest— Marshalling—Mortmain^ 
Particular  Residue — 43  Geo.  III.,  c.  108. — Testatrix,  by  a  will  executed 
more  than  three  months  before  her  death,  gave  a  fund  consisting  of  pore 
and  impure  personalty  to  tmstees  to  sell  and  re-invest,  and  to  pay 
thereout  £2,000  to  the  Vicar  of  M.,  to  be  applied  in  his  discretion  in 
restoring  and  enlarging  a  church,  parsonage  house,  and  school,  and  as  to 
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the  reeidiie  npon  the  troets  in  the  will  expressed,  and  she  gave  to  A.  all 
the  reeidne  of  her  personal  estate  and  effects :  Held  that  the  gift  of 
£2,000  was  good  as  to  suoh  of  the  objects  already  in  mortmain,  bnt 
failed  as  to  the  others :  that  the  leg^y  mnst  be  apportioned  between 
the  pure  and  impure  personalty,  and  so  much  as  was  payable  out  of 
pure  personalty  must  be  paid  thereout,  and  so  much  as  was  payable  out 
of  impure  must  be  paid  up  to  the  sum  of  £500  only :  and  that  the 
legatees  of  the  particular  residue  were  entitled  to  so  much  of  the  legacy 
of  £2,000  as  failed,— Champney  v.  Dovy,  L.R.  11  Ch.  D.  949. 

(iv.)  Ch.  DiV.  V.  C.  "EL.— Charitable  Bequest^ Mfyrimainr—^  Geo.  IL,  e,  86. 
— Bequest  for  payment  of  all  or  any  debts,  charges,  and  daims,  which 
might  be  owing  or  chargeable  upon  or  in  any  manner  claimable  against 
certain  almshouses  :  Held  void  under  the  Mortmain  Act. — Re  LynalVa 
TrusU,  48  L.J.  Ch.  684. 

(v.)  Ch.  Div.  F.  J.— Codica— ErroTwoiw  RdcitoZ.— Testator  by  a  codicil 
after  reciting  that  he  had  since  the  date  of  his  will  adyauced  £4,000  to 
his  son  A.,  directed  that  such  snm  should  be  considered  as  an  advance 
on  account  of  A/s  share  in  his  residuary  estate.  The  amount  actually 
advanced  to  A.  at  the  date  of  the  codicil  was  less  than  £4,000 :  Held  that 
A.  mnst  be  charged  with  £4,000  as  advanced  to  him  At  the  date  of  the 
codicil.— iltrd  v.  Qwtcfc,  48  L.J.  Ch.  631  j  41  L.T.  180;  27  W.B.  882. 

(vi.)  Ch.  Div.  F,  J. — Construction— Direction  to  pay  Dehts — Devise  to 
Executf/rs. — ^Testator  directed  his  debts  to  be  paid,  and  devised  freeholds 
to  his  executors  in  trust  for  his  daughters :  Held  that  the  freeholds  were 
not  charged  with  debts.— BatZet/  v.  Bailey,  48  L.J.  Ch.  628 ;  41  L.T. 
167  5  27  W.R.  909. 

(vii.)  Ch.  Diy.  p.  J. — CoTistruction — Division  of  Estate. — Testator  directed 
the  proceeds  of  real  and  personal  estate  to  be  divided  among  nephews 
and  nieces,  and  directed  that  if  any  niece  should  die  in  his  life  time,  and 
before  the  division  of  his  estate,  her  share  should  go  to  the  other 
legatees.  A  niece  died  within  a  year  of  testator's  death,  and  before  the 
estate  had  been  divided:  Held  that  her  share  went  to  the  others. — 
Collison  V.  Barher,  48  L.J.  Ch.  720 ;  41  L.T.  176. 

(viii.)  Ch,  Div.  V.  C.  H. — Construction — Gift  to  Class — Accruer — Swrvivors, 
— Bequest  to  testator's  children  for  life  with  remainder  to  their  respec- 
tive children,  with  a  g^ift  over  of  the  shares  of  any  of  testator's  children 
who  should  die  without  leaving  issue  in  trust  for  testator's  then  surviving 
child  or  children,  in  such  manner  as  thereinbefore  declared  with  regard 
to  the  original  shares.  There  was  no  alternate  gift  over  on  the  death 
and  failure  of  issue  of  all  the  children :  Held  that  children  of  a  deceased 
child  of  the  testator  were  entitled  to  share  in  the  accruing  shares. — 
Church  V.  Tyacke,  48  L.J.  Ch.  698. 

(ix.)  C.  A. — Construction — Life  Estate  by  Implication. — Testator  gave  all  his 
property  to  trustees  in  trust  for  payment  of  debts,  with  power  to  sell, 
and  he  directed  that  after  the  death  of  his  wife  and  payment  of  all 
debts  and  legacies  the  residue  should  be  divided  amongst  children  of 
his  aunts,  the  descendants  of  those  who  might  have  died  being  entitled 
to  the  benefit  which  their  deceased  parent  would  have  received  had  he 
been  alive :  Held  that  the  wife  did  not  take  a  life  estate  by  implication, 
and  that  all  descendants  of  the  children  of  testator's  aunts  living  at  the 
period  of  distribution  were  entitled  per  stirpes. — Ralph  v.  Carrick,  L.R. 
11  Ch.  D.  873. 

(x.)  H,  Ii. — Construction — Next-of-Kin. — Bequest  among  testator's  daughters 
for  life  with  remainder  to  their  children  respectively,  and  after  the 
death  of  the  last  surviving  daughter,  if  without  issue,  "  to  suoh  person 
or  persons  as  will  then  be  entitled  to  receive  the  same  as  my  next-of-kin 
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under  the  Siaente  for  the  Dirtribntion  of  Inteetatee*  Ertatee:"  EM 
that  the  next-of-kin  were  a  clan  to  be  aaoertained  at  the  time  of  the 
testator's  death. — MorUmore  y.  Mortimore,  L.B.  4  App.  448. 

(xi.)  Ch.  Div.  V.  CJi.—Constructum— Original  or  SuhsUtuHonal  Gift.— 
Gift  of  real  and  persona]  estate  to  trustees  upon  trust  for  8.  for  life,  and 
after  her  decease  apon  tmst  for  all  the  children  of  8.  who  shonld  be 
living  at  her  death,  provided  that  if  any  child  shonld  die  in  S.'e  lifetime, 
having  issue  living  at  S.'s  death,  such  issue  should  take  the  share  which 
his  or  her  parent  would  have  taken  if  living  at  the  death  of  8. :  Held 
that  children  of  a  child  of  8.,  who  was  dead  at  date  of  will,  were  objects 
of  the  gift.— Harris  v.  HarHs,  L.B.  11  Ch.  D.  668. 

(xii.)  Ch..  Div.  p.  J. — Construction — Period  of  DiHribution^  Heirs  Read 
Next-of-Kin. — Testatrix  gave  half  of  her  personal  estate  in  trust  to  be 
equally  divided  between  two  legatees,  and  by  a  codicil  she  left  the 
property,  in  the  event  of  the  legatees  having  no  children  at  their  deaths, 
to  be  equally  divided,  to  the  children  or  their  heirs  of  P. :  the  legatees 
having  died  without  having  had  children :  Held  that  the  period  of  distri- 
bution  was  the  date  of  the  death  of  the  surviving  legatee,  and  that 
"heirs"  must  be  read  *' next-of-kin." — NeiUon  v.  Monro,  41  L.T.  209; 
27  W.E.  986. 

(xiii.)  C.  A. — Construction — Remoteness — CHft  to  Class, — ^Testator  gave  a  fund 
on  trust  for  A.  for  life  and  after  his  death  for  all  his  children  who  should 
attain  twenty  .one,  and  tbe  issue  of  each  of  them  as  should  die  under  that 
age  leaving  issue,  which  issue  should  afterwards  attain  twenty-one,  or 
die  leaving  issue,  as  teuants  in  common,  such  issue  to  take  only  the 
share  or  shares  which  their  parents  would  have  taken  if  living :  Held 
that  the  whole  grift  was  void  as  infringing  the  rule  against  perpetnitiefl. 
—Re  Moseley^s  Trusts,  L.E.  11  Ch.  D.  666;  41  L.T.  9;  27  W.E.  896. 

(xiv.)  Ch.  Div.  M.  B. — Construction — Specific  Chatties — Power  to  Appro, 
priate, — Gift  of  plate  to  trustees  to  permit  testator's  vridow  to 
appropriate  absolutely  such  parts  as  she  should  signify  in  writing  her 
desire  to  have:  Held  that  the  widow  was  entitled  to  all  the  plate. — 
Arthur  v.  Mackinnon,  48  L.  J.  Ch.  634. 

(xv.)  C.  A. — Construction — Specific  Qift — After'Aequired  Property— Afmuity, 
— Gift  of  real  and  personal  estate  to  wife  for  life  subject  to  an  annuity 
to  son  if  he  should  attain  twenty-one  before  he  became  entitled  in 
possession  to  the  C.  estate,  to  be  paid  from  his  majority  till  vrife*8  death  : 
after  her  death  gift  of  leaseholds  at  C.  to  son,  residue  for  benefit  of 
children :  Held  that  leaseholds  purchased  by  testator  just  before  his 
death,  and  subsequent  to  will  passed  under  the  bequest  c^  C,  freed  from 
any  burden  in  respect  of  purchase-money  paid  by  the  executors,  and  that 
the  annuity  was  payable  to  son's  administrator  after  son's  death  intestate. 
— Dickenson  v.  Dickenson,  41  L.T.  18. 

(xvi.)  Ch.  Div.  V.  C.  H. — Construction — Specie  Legacy — Ademption.— 
Testatrix  bequeathed  all  her  shares  in  the  T.  company.  After  date  of 
will,  by  a  statutory  scheme  of  amalgamation,  all  shares  in  the  T.  oompauy 
were  converted  into  stock  of  the  G.  company :  The  testatrix  afterwards 
bought  other  stock  of  the  G.  company  :  By  the  scheme  of  amalgamatioD 
it  was  provided  that  the  trusts  and  limitations  aifecttng  the  old  shares 
should  be  transferred  to  the  new  stock  so  as  to  g^ve  effect  to  and  not  to 
revoke  any  testamentary  disposition :  Held  that  the  legacy  was  not 
adeemed  and  included  the  stock  bought  after  date  of  will. — Watson  v. 
Watson,  48  L.J.  Ch.  666. 

(xvii.)  C.  P.  "DiY,— Construction — Specific  Legaoy^Ademptum^—TeBtaixar 
bequeathed  to  B.  *'  the  mortgage  of  £200  "  secured  on  certain  property. 
After  date  of  will  the  mortgage  was  paid  off,  and  testator  phioed  the 
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£200  to  a  sepftmte  aooonnt  at  hii  bankers,  and  gave  B.  the  pass-book  in 
which  it  was  entered:  Held  that -the  legaoy  was  adeemed. — Re  Bndle, 
L.B.  4  O.P.D.  836. 

(xviii.)  Ch.  Div.  F.  J. — Construction — Vesting — Tenants  in  Oommon — Joint 
Tenants, — Bequest  of  personalty  to  A.  so  long  as  she  oontinaed  nnmarried, 
and  in  oase  she  married  or  died  anmarried  the  personalty  was  to  be 
divided  between  her  brothers  and  sisters,  or  their  children.  One  of  A.'s 
sisters  died  in  her  lifetime  leaving  two  children,  one  of  whom  also  died 
in  A.'s  lifetime.  A.  died  unmarried :  Held  that  the  two  children  of  A.'s 
sister  took  vested  interests  in  their  parent's  share  of  the  personalty  as 
tenants  in  oommon. — Crosthwaite  v.  Dean,  40  L.T.  837. 

(ziz.)  Ch.  Div.  V.  C.  B, — Constrtkction — Without  having  any  Issue, — 
Devise  to  A.  absolutely,  but  if  she  should  happen  to  die  without  having 
any  issue,  then  to  B. :  Held  that  "  without  having  any  issue ''  must 
be  read  "  having  had  no  issue." — White  v.  Hight,  41  L.T.  17. 

(xx.)  C.  A. — Conversion — Election. — An  estate  was  devised  to  trustees  on 
trust  to  sell,  and  half  the  proceeds  belonged  to  the  wife  of  cue  of  the 
trasteea  for  her  separate  use,  and  the  other  moiety  belonged  to  another 
trustee.  The  trustees  did  not  sell  the  property,  but  granted  various 
leases  of  part  of  it,  and  they  also  opposed  a  bill  for  a  projected  railway 
'  which  would  pass  through  the  estate,  and  stated  in  their  petition  that 

they  intended  to  lay  out  the  estate  for  building.  The  trustee's  wife  died 
in  her  husband's  lifetime  :  Held  that  her  share  went  to  her  heir.at.law  as 
realty.— lfar«»  v.  Trimmer,  40  L.T.  726. 

(xxi.)  Cll.  Div.  M.  R,— Perpefrtttty — Restraint  on  Anticipation, — Gift  of 
fund  to  a  person  for  life,  and  after  her  decease  to  her  surviving  children, 
accompanied  as  to  daughters  and  female  issue  with  a  restraint  on  anti. 
oipation :  Held  that  the  restraint  was  bad  as  infringing  the  rule  against 
perpetuities.— SueJktoT^  y.  Ha/y,  L.B.  11  Ch.  D.  645 ;  48  L.J.  Oh.  663. 
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Administration  :— 

(tH.)  p.  D.  a.  BiY. —Adminisl/ration  with  Will  AnneiBedr—20  ^  21  Vxbt., 
c,  77,  8.  78. — The  sole  executrix  and  aniversal  legatee  having  died  in 
testator's  life-time,  and  the  next'Of-kin  being  abroad,  administration 
with  will  annexed  was  granted  to  the  guardian  of  persons  entitled  in  the 
distribution  of  the  estate.— /n  the  goods  of  See,  48  L.J.  P.D.A.  70. 

(viii.)  Ch.  Div.  V.  C.  H. — Admission  of  Assets — Payment  of  one  Legdcy. — 
The  Court  will  not  view  the  principle  of  the  payment  of  one  legacy 
being  an  admission  of  assets  for  every  other  legacy  as  a  hard-and-fast 
rule  ;  but  will  examine  the  facts  of  each  case,  so  as  not  to  subject 
executors  to  liabilities  which  they  have  never  contemplated. — Morewooi 
V.  Cwrrey,  28  W.R.  218. 

(ix.)  P.  D.  A.  Div. — Bond — Sureties  Abroad. — Administration  bond  aUowed 
to  be  executed  by  foreigners  residing  abroad  upon  proof  that  the 
administrator  was  unable  to  obtain  sureties  residing  here,  that  the 
deceased  had  no  debts  unpaid,  and  that  the  person  on  whose  behalf 
letters  were  applied  for,  was  solely  entitled  to  the  estate  in  this  country. 
—In  the  goods  of  Femandegy  L.E.  4  P.D.  229. 

(x.)  C.  A. — Esoecvior — Retainer — Judicatwre  Act,  1876,  s.  10. — ^An  executor's 
right  of  retainer  is  not  affected  by  sec.  10  of  the  Judicature  Act,  1876. 
—Lee  V.  Nuttall,  L.B.  12  Ch.  D.  61 ;  48  L.J.  Ch.  616 ;  41  L.T.  863 ;  27 
W.E.  806. 

(xL)  C.  A. — Proof  after  Order  on  Further  Consideration, — ^The  personal 
representative  of  two  testators,  whose  estates  were  being  administered 
by  the  Court,  discovered  after  the  order  on  further  consideration,  but 
before  the  distribution  of  the  assets,  that  he  had  overlooked  a  debt  doe 
from  one  estate  to  the  other :  Held  that  the  claim  ought  to  be  allowed. 
-^Hicks  v.  May,  41  L.T.  672. 

*  Cases  reported  only  in  the  Loajo  Times  Reports  and  Weekly  Reporter  for 
January  Slst,  are  postponed  till  the  May  Digest. 
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Agreements  and  Contraots :  — 

(viii.)  C.  A. — Construction — To  make  (U  $oon  as  possibU — Special  Purpom — 
Damages. — Defendant  knowing  that  plaintiffiB  had  agreed  with  J.  to  make 
a  machine  within  two  months,  agreed  with  plaintiffiB  to  make  a  part  of 
it  as  soon  as  possible.  Defendant  did  not  make  the  part  nntil  after  the 
expiration  of  the  two  months,  and  J.  refused  to  keep  the  machine :  Hdd 
that  defendant  was  bound  to  perform  his  contract  within  a  reasonable 
time  to  be  measured  by  what  would  with  most  manufacturers  be  regarded 
as  such,  and  that  he  was  liable  for  the  damages  to  plaintiff  resulting  from 
the  breach  of  contract  with  J. — Hydraulic  Engineering  Co,  ▼.  McHaiHe^ 
L.B.  4  Q.6.D.  670. 

(ix)  O.  P.  Div.~Pramw«o/afama^«--I»^an*— fioti/ication— 37^38  Fict., 
c.  62,  8.  2. — Defendant  during  his  infancy  made  an  offer  of  marriage  to 
plaintiff,  which  she  accepted,  subject  to  the  approval  of  her  parents. 
The  day  after  he  came  of  age  he  told  plaintiff  that  he  had  explained  all 
to  his  father,  who  had  assented  to  the  engagement,  and  he  said  that  he 
would  marry  her  as  soon  as  he  could :  Held  that  it  was  properly  left  to 
the  jury  to  say  whether  this  was  a  fresh  promise  of  marriage,  or  merely 
a  ratification  of  the  original  promise  made  during  infancy. — NorUieoter, 
Doughty,  L.B.  4  C.P.D.  885. 

(x.)  C,  A. — Stockbroker— Contract  to  Pay  Differences — Qaming — 8  ^  9  Vict, 
c.  109,  s,  IS. — Defendant  employed  plaintiff  to  speculate  for  him  on  the 
Stock  Exchange,  it  being  understood  between  them  that  defendant,  so 
long  as  the  arrangement  lasted,  should  only  be  liable  to  pay  or  reoetre 
differences;  in  an  action  by  plaintiff  for  commission  and  indemnity 
against  liabilities  incurred  on  the  Stock  Exchange  for  benefit  of 
defendant,  defendant  pleaded  that  the  claim  was  ille^,  as  founded  on 
gaming  and  wagering:  Held  that  plaintiff  was  entitled  to  recover. — 
Thackm-  y.  HarSy,  L.K.  4  Q.B.D.  685. 

Arbitration  :— 

(iii.)  Ch.  Div.  V.  C.  H.— Sttbwwnon  by  Consent — Award  made  Rule  of 
Court, — Where  in  an  action  questions  are  referred  to  arbitration  under 
an  order  by  consent,  the  award,  and  not  the  submission,  must  be  made  a 
rule  of  Court. — Jones  v.  Jones,  28  W.B.  188. 

Bankruptcy  :— 

(xxxiii.)  C.  A. — Act  of  Bankruptcy — Bill  of  Sale — Prior  Agreement,  —A  debtor 
shortly  before  his  bankruptcy  executed  a  bill  of  sale  of  all  his  property 
except  book  debts,  in  pursuance  of  a  memorandum  of  agreement  pre- 
yiously  executed  by  him  for  valuable  consideration,  whereby  he  agreed, 
if  required,  to  further  secure  money  advanced  to  him  upon  his  stock-in- 
trade,  fixtures,  and  effects :  Held  that  the  bill  of  sale  was  invalid  fis 
against  the  trustee  in  bankruptcy. — Ea  parte  Kilner,  Re  Barker,  41  L.T. 
520. 

(xxxiv.)  O.A,—Act  of  BanJeruptey^BUl  of  Sdle^Considmition. — Shortly 
before  filing  a  liquidation  petition,  a  trader  executed  a  bill  oi  sale  df 
substantial^  all  his  property,  to  secure  the  re-payment  of  an  advance 
made  two  months  before.  At  the  time  the  advance  was  made,  the  trader 
agreed  to  give  a  bill  of  sale  to. secure  it,  but  such  bill  was  not  to  he 
signed  until  the  vendor  lost  confidence  in  the  trader :  Held  that  the  bill 
of  sale  was  void  as  against  the  trustee  in  liquidation.  In  estimating 
whether  a  bill  of  sale  comprises  the  whole  of  a  trader's  property,  the 
value  of  book  debts  must  be  taken  into  account. — Est  parte  BurUm,  Be 
Twnstall,  L.B.  18  Gh.  D.  102  ;  41  L.T.  571. 

(xxxv.)  C.  A,— Appeal — Person  Agrieved — SxteniUm  cf  Time — Ord,  58,  rr, 
9,  15. — A  third  person  who  is  agrieved  by  an  adjudication  of  bank- 
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raptoy  by  reason  of  the  date  of  the  Act  of  Bankmptoj  on  which 
the  adjadioation  is  founded,  is  entitled,  after  the  expiration  of  the  time 
limited  for  appealing,  to  an  extension  of  time  if  he  applies  promptly 
after  he  becomes  aware  of  the  date  in  question. — Esd  parte  Tucker,  Re 
Tucker,  L.R.  12  Gh.  D.  808;  48  LJ.-Bcy.  118;  28  W.B.  219. 

(xxxvi.)  C>  J.  B. — Appeal  ^Time. — An  appeal  from  an  order  of  adjudication 
by  a  person  aggrieved  must  be  brought  within  twenty-one  days.  ^Ex 
parte  Wigg,  Be  John8(m,  L.R.  12  Gh.  D.  905  ;  48  L.J.  Bey.  119. 

(xxxvii.)  C.  A. — Composition — Notice  of  Second  Meeting — Registration  of  ResO" 
lutions. — There  is  a  judicial  discretion  to  refuse  to  register  a  resolution 
for  a  composition  if  the  Gourt  is  satisfied  that  eyen  a  small  minority  of 
the  creditors  objecting  to  the  composition  at  the  first  meeting,  did  not 
receive  notice  of  the  second. — Ew  parte  Dean,  Re  Dean,  41  L.T.  602 ;  28 
W  JEL  204. 

(xxzviii.)  C.  A. — Debtor* 8  Summons^  Money  paid  into  Court — Svhsequent 
Bankruptcy. — A  debtor  having  failed  to  comply  with  a  debtor's  summons 
for  £126,  the  creditor  presented  a  petition  in  bankruptcy  against  him. 
He  disputed  the  debt,  and  an  order  was  made  adjourning  the  petition 
sine  die  on  the  debtor's  paying  £125  into  Gourt  to  abide  the  result  of  an 
action  by  the  creditor.  After  the  commencement  of  the  action  the 
debtor  was  adjudicated  bankrupt  on  another  creditor's  petition.  Judgment 
being  subsequently  entered  in  the  action  for  the  plaintiff  for  his  debt 
and  costs :  Held  that  he  was  entitled  to  have  the  £126  paid  out  to  him. — 
Em  parte  Bouchard,  Re  Moojen,  L.R.  12  Gh.  D.  26 ;  48  L.J.  Bey.  106 ;  28 
W.R.  129. 

(xxxiv.)  O.  A,— Judgment  Dehi—Receiver—l  ^  2  Tict,  c.  110 ;  27  <J^  28  Vict, 
c.  112,  s.  1. — ^Decision  of  G.  J.  B.  (see  Bankruptcy  xiii.,  p.  6)  affirmed. — 
Ex  parte  Evans,  Re  Watkins,  41  L.T.  565;   28  W.R.  127. 

(xl.)  C.  A. — Liq;t(>idation — Discharge — Debt  incurred  by  Fraud — Ba/nkrvptcy 
Act,  1869,  8.  49. — After  a  liquidating  debtor  has  obtained  his  discharge, 
a  creditor  who  has  proved  his  debt,  and  who  alleges  that  the  debt  has 
been  incurred  by  means  of  fraud  by  the  debtor,  may  bring  an  action  for 
the  whole  debt,  though  the  liquidation  has  not  been  dosed. — Em  parte 
Hemming,  Re  Chatterton,  41  L.T.  513  ;  28  W.R.  218. 

(xli.)  C.  A. — Objection  to  Jurisdiction — Bankruptcy  Act,  1869,  s,  72. — An 
objection  to  the  jurisdiction  conferred  on  the  Gourt  of  Bankruptcy  by 
sec.  72  of  the  Bankruptcy  Act,  1869,  if  not  taken  in  the  first  instance, 
will  not  be  entertained  by  the  Gourt  of  Appeal. — Em  parte  Swin^anks, 
Re  Shanks,  L.R.  11  Gh.  D.  625 ;  48  L.J.  Boy.  120 ;  40  L.T.  825 ;  27  W.R. 
898. 

(xlii.)  C.  A» — Petition — Collateral  Object. — When  a  bankruptcy  petition  is 
evidently  presented,  not  for  the  bond  fide  object  of  obtaining  adjudication, 
but  for  a  collateral  purpose,  and  to  put  pressure  on  the  debtor,  the  Gourt 
will  refuse  to  make  an  adjudication. — Em  parte  Chri^,  Re  Adams,  L.R. 
12  Gh.  D.  480;  48  L.J.  Bey.  107 ;  41  L.T.  615;  28  W.R.  206. 

(xliii.)  O.  A. — Proof — Partnership — Joint  and  Several  Chtarwitee. — ^A  letter 
beginning,  "  We  hereby  guarantee,"  signed  with  the  name  of  the  firm, 
and  by  each  of  the  partners :  Held  to  be  a  separate  g^uarantee  by  each 
partner,  as  well  as  a  guarantee  by  the  firm. — Ex  parte  Harding,  Re  Smith, 
Fleming  Sf  Co.,  L.R.  12  Oh.  D.  557;  48  L.J.  Bey.  116 ;  41  L.T.  517  ;  28 
W.R.  158. 

(xliv.)  Ch.  Div.  M.  R. — Trustee — Right  to  Compromise  Action. — ^A  trustee  in 
bankruptcy  has  a  right  to  bring  an  action  in  respect  of  the  bankrupt's 
property  in  his  own  name,  and  may  compromise  inoh  action  on  his  own 
authority. — Leeming  ▼.  Lady  Murray,  L.R.  18  Oh.  D.  128;  48  L.J. 
Boy.  787. 
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(xlv.)  C.  A. — Undischarged  Bankrupt — Second  Adjudieaiiofi, — A  aeoood  ad. 
jadication  of  baokrnptoy  against  an  undischarged  bankrupt,  who  has 
been  allowed  by  the  trastee  to  resame  business,  is  not  void. — Ex  parte 
Watson,  Re  Roberts,  L.B.  12  Ch.  D.  880;  41  L.T.  616;  28  W.B.  205. 

(xlvi.)  C.  J.  B. — Voluntary  Settlement — Agreement  for  Post-Nuptual  SetUemmt 
— Consideration — 13  Eliz.,  c.  5. — A  hosband  and  wife  agreed,  that  in  oon. 
sideration  of  the  wife  borrowing  money  on  the  seonrity  of  her  interest 
under  a  will,  to  pay  the  hasband's  debts,  the  husband  ^onld  settle  all 
moneys  coming  to  the  wife  under  the  will  on  her  and  her  children ;  and 
the  settlement  was  accordingly  made :  Held  that  the  settlement  was  not 
void  as  against  the  husband's  trustee  in  bankruptcy. — Ex  parte  Btinngtoii, 
Re  Moger,  41  L.T.  416, 

Bill  of  Exchange :~ 

(i.)  P.  C. — Letter  of  Credit — Letter  of  Hypothecation — Collateral  Security.— 
Respondent  drew  a  bill  of  exchange  on  T.  &  Co.  against  shipping  doou. 
ments,  in  accordance  with  the  terms  of  a  letter  of  credit  from  them,  and 
discounted  the  bill  with  appellants  and  gave  them  the  bill  of  lading  and 
shipping  documents,  and  also,  as  collateral  security,  a  letter  of  hypoiheca* 
tion,  giving  them  power  to  hold  the  documents  as  against  payment 
Appellants  took  the  acceptance  of  T.  ft  Co.  to  the  bill  and  handed  oyer  to 
them  the  shipping  documents.  T.  ft  Co.  sold  the  goods,  but  failed  before 
the  bill  became  due:  Held  that  respondent  was  liable  on  the  bill. — 
Oriental  Ba/nk  Corporation  v.  Lemhke,  41  L.T.  885. 

Bm  of  Sale  :— 

(iv.)  Ex.  Diy . — Assigivment  for  Benefit  of  Creditors — Fraudulent  Qonveycmee 
— 18  Elin.f  c.  5 — 17  ^  18  Vict.,  c,  86,  a.  7. — A  trading  firm  in  insolvent 
circumstances  executed  an  assignment  to  trustees  of  their  stock-in-trade 
and  other  effects  on  trust,  to  sell  and  divide  the  proceeds  amongst 
creditors  who  should  execute  the  assignment,  and  other  creditors  at  the 
trustees'  option.  The  trustees  were  empowered  to  make  an  allowanoe  to 
the  debtors,  and  also  to  pay  them  dividends,  otherwise  payable  to 
creditors  who  should  not  execute :  Held  that  this  assignment  did  not 
require  to  be  reg^istered  under  the  Bills  of  Sale  Act,  1854,  and  was  not 
void  under  18  Eliz.,  c.  5. — Boldero  y.  London  and  Westminster  Loan 
Co.,  28  W.R.  154. 

(v.)  O.  P.  Div.— Attestation— 41  &'  42  Vict.,  c.  81,  ss.  8, 10.— A  bill  of  sale 
within  the  Bills  of  Sale  Act,  I878,  if  not  attested  under  that  Act,  is  void 
as  between  the  grantor  and  grantee. — Bavies  v.  Qoodma^,  L.B.  5  C.P.D. 
20  J  49  L.J.  C.P.  101;  41  L.T.  625;  28  W.R.  150. 

(yi.)  C.  P.  "Div.— Description  ofChramtor's  Occupation— 17  ^  18  Vici.,  c.  86.— 
In  the  aflSdavit  filed  with  a  bill  of  sale  pursuant  to  17  and  18  Yiot.,  o.  86, 
s.  1,  the  only  description  of  the  grantor's  occupation  was  that  he  was 
until  lately  a  commercial  town  traveller  or  agent :  Held  an  insufficient 
description.— CastZ«  v.  Bownton,  49  L. J.  C.P.  6 ;  41  L.T.  528 ;  28  W.R.  257. 

(vii.)  C.  A. — Registration — Bescription  of  Wi/tness. — ^The  attestation  to  a  bill 
of  sale  described  the  witness  correctly  as  solicitor,  B.  Street,  City  of 
London :  in  the  affidavit  he  described  himself  in  the  same  way,  and 
stated  that  he  resided  at  G.  House,  Acton,  in  the  City  of  London,  in 
mistake  for  Middlesex  :  Held  a  sufficient  description  <A  his  residence. — 
Blount  V.  Harris,  L.R.  4  Q.B.D.  608. 

(viii.)  C  A, — Unregistered  Bill — Sale  of  Fwmitwe  wnd  Suhset^uenl  Letting — 
Purchase  from  Sheriff. — A  judgment  debtor's  furniture  having  been  seized 
under  a  fi.  fa.,  his  father-in-law  bought  it  from  the  sheriff's  ofOoer 
taking  a  receipt  for  the  money  with  an  inventory  attached :  on  the  same 
day  he  let  the  furniture  to  the  debtor  under  a  written  agreement,  and 
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the  debtor  continned  in  poeaeBgion  of  it :  Held  that  the  receipt  did  not 
require  registration  ander  the  Bills  of  Bale  Act,  1854. — Wbodgate  v. 
Qodfirey,  49  L.  J.  Ex.  1 ;  28  W.B.  88. 

Building  Society  :— 

(i.)  'R.Jj.—ArUtraHonr-e  ^  7  Will.  lY,,  c.  82—10  Geo.  IV.,  c.  56,  s.  27.— The 
mles  of  a  benefit  building  society,  enrolled  under  6  iflb  7  Will.  lY.,  0.  32, 
and  not  re-reg^tered  under  the  Building  Societies  Act,  1874,  provided 
that  dispntes  between  the  society  and  members  should  be  referred  to 
arbitration,  pursuant  to  10  Geo.  IV.,  c.  56,  s.  27  :  Held  that  this  did  not 
apply  where  the  relation  of  mortgagor  and  mortgagee  existed. — Mulhem 
▼.Lord,  48  L.J.  Ch.  745. 

Canada,  Law  of  :— 

(5.)  P.  C. — Navigable  River — Bipwricm  Oumer — Ohatruetion. — Appellant  was 
the  owner  of  land  abutting  on  a  river  navig^able  for  small  craft.  Re- 
spondents, under  statutory  powers,  built  a  bridge  across  the  river  and 
thereby  impeded  the  navigation  for  masted  craft :  Held  that,  in  the 
absence  of  special  damage,  no  action  would  lie  by  appellant  as  a  ripa- 
rian owner. — Bell  v.  Corporation  of  Quebec,  49  L.J.  P.O.  1  j  41  L.T.  451. 

Charity:— 

(ii.)  Ch.  Div.  M.R. — Lease — Statute  of  Limitations — Mortmain — 9  Qeo,  II,, 
c.  36. — A  lease  of  a  building  was  granted  to  certain  persons  as  trustees 
for  ninety.nine  years,  at  a  rent  of  one  shilling,  reserving  to  the  lessor  a 
right  of  access  to  pews  therein.  The  building  had  ever  since  been  used 
as  a  Dissenting  olmpel ;  and  though  rent  had  not  been  paid  for  a  period 
of  more  than  twenty  years,  a  sum  had  since  been  paid  as  arrears  of  rent. 
On  an  action  to  recover  possession  by  the  lessor  :  Held  that  the  payment 
of  arrears  of  rent  took  the  case  out  of  the  Statute  of  Limitations ;  and 
that  the  lease  was  for  a  charitable  purpose  and,  not  having  been  enrolled, 
was  void. — Bunting  v.  Sargent,  28  W.R.  123. 

Club  :— 

(i.)  Oh,  Div.  M.  R. — Power  of  Expulsion — Duties  of  Committee. — Injunc- 
tion  granted  to  restrain  the  committee  of  a  club  from  interfering  with 
plaintifiTs  rights  of  membership,  by  virtue  of  a  resolution  for  his  suspen- 
sion  which  had  been  passed  by  the  ordinary  house-committee  instead  of 
a  specially  summoned  committee  as  provided  by  the  rules,  and  when  the 
committee  had  not  afforded  plaintiff  any  opportunity  of  explaining  his 
conduct.— Fisher  v.  Keane,  49  L.J.  Oh.  11 ;  41  L.T.  385. 

(ii.)  Ch..  Div. — Power  of  Expulsion — Conduct  injvHous  to  Club. — D.,  a  mem- 
ber of  a  club,  sent  a  pamphlet  which  reflected  on  S.'s  conduct  to  S.  (also 
a  member  of  the  club)  at  his  official  address,  the  cover  inclosing  the 
pamphlet  having  printed  on  it  **  Dishonourable  Oouduot  of  S."  :  Held, 
that  the  committee  of  the  club  were,  under  all  the  circumstances,  justi- 
fied in  regarding  the  conduct  of  D.  as  injurious  to  the  character  and 
interests  of  the  club. — Dawkins  v.  Antrobus,  41  L.T.  490. 

Common  :— 

(ii.)  Ch.  Div.  E.  J. — Qrant  of  Warren  of  Conies. — A  grant  of  warren  of 
conies :  Held  under  the  circumstances  to  pass  the  soil. — Robinson  y. 
Dhuleep  Singh,  L.R.  11  Oh.  D.  798 ;  48  L.J.  Ch.  768 ;  41  L.T.  311. 

Company:— 

(xxxviii.)  Ch.  Div.  V,  C.  M. — Action  by  Shareholder  in  Name  of. — An  action 
having  been  begun  by  a  shareholder  in  his  own  name  and  that  of  a 
company,  th^  company  afterwards  went  into  voluntary  liquidation,  and 
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the  ahareholdera  roBolTed  by  a  large  majority  that  the  actum  ahoold  not 
be  oontinaed  in  the  compatiT's  name.  The  Ooort  ordered  the  oompanj 
to  be  strnck  ont  aa  plaintiffs,  and  gave  leave  to  add  them  as  defendants. 
Silher  Light  Co.  v.  Silher,  L.S.  12  Ch.  D.  717. 

(xzxiz.)  Ch.  Div.  M.  H. — Articles — Proviso  against  Alteratum — OompaiMes 
Actt  1862,  8,  50. — A  company  cannot  contract  itself  ont  of  the  provisions 
of  sec.  50  of  the  Companies  Act,  1862,  by  a  clause  in  its  articles  except- 
ing any  regulation  therein  from  the  operation  of  the  section. — Waiker 
V.  London  Tramways  Co.,  L.E.  12  Ch.  D.  705 ;  49  L.J.  Ch.  23 ;  28 
W.B.  163. 

(xl.)  Ch.  Div.  V.  O.  B. — Dirsetor's  LiabiUiy. — Defendant  improperly 
received  from  the  promoters  50  shares  of  a  company  on  his  becoming 
director  and  acted  as  director  till  1874,  when  he  resigned  :  while 
director  he  assisted  in  carrying  ont  a  purchase  by  the  company  from  the 
promoters  :  the  company  brought  an  action  against  him  in  1877 :  UeUd 
that  the  50  shares  belonged  to  the  company,  and  that  defendant  was  a 
trustee  for  them,  and  that  the  company  were  entitled  to  elect  to  take 
the  value  of  the  shares  when  received  by  defendant,  and  4  per  cent, 
from  the  date  of  the  transfer. — Nant-y-Olo  Irontoorks  Go.  v.  Oriave,  L.B. 
12  Oh.  D.  738. 

(xli.)  Q.  B.  Div. — Improvement  of  Land — Power  to  Advance  Money — Ultra 
Vires— 27  ^  28  Vict.,  c.  114;  33  ^  34  Vict.,  c.  56.— A  company  having 
power  to  advance  money  for  the  improvement  of  land,  but  not  for  build, 
ing  mansioDS,  applied  to  the  Inolosure  Commissioners  for  an  absolute 
Older,  under  sec.  49  of  the  Improvement  of  Land  Act,  1864,  for  a  charge 
on  the  inheritance  of  land,  the  mansion  on  which  had  been  added  to 
under  a  provisional  order  of  the  Commissioners :  Held  that  the  company 
were  precluded  by  sec.  9  of  the  Limited  Owners'  Residences  Act,  1870, 
from  obtaining  on  order  creating  a  first  charge  on  the  land  under  the 
provisions  of  sec.  59  of  the  Act  of  1864 ;  and  that,  without  complying 
with  the  provisions  of  sec.  5-1  of  that  Act,  the  company  were  not 
entitled  to  any  order  at  all. — Ex  parte  Lands  Improvement  Co.,  Be  The 
Inclosure  Commissioners,  41  L.T.  407. 

(xlii.)  Ch.  Div.  V.  C  M. — Mortgage — Borrowing  for  purposes  of  Business. 
— A  company  having  mortgaged  all  its  undertaking  to  A.,  borrowed 
money  from  B.,  who  knew  of  the  mortgage,  for  the  necessary  purposes 
of  its  business,  and  assigned  to  him  a  debt  due  from  C.  On  the  winding- 
up.:  Held  that  the  assignment  to  B.  was  good. — Re  Hamilton's  Windsor 
Iron  Works,  Ex  parte  Pitman  ^  Edwards,  L.R.  12  Oh.  D.  707. 

(xliii.)  Q.  B.  "Div.— Transfer  of  Shares— Forged  Tranter— Estoppel. — P.  frau- 
dulently obtained  possession  of  a  certificate  of  shares  in  the  defendant 
company  held  by  C.,  and  forged  C.'s  signature  to  a  transfer  of  the  shares 
to  W.  The  company,  in  ignorance  of  the  fraud,  registered  the  transfer, 
and  issued  a  new  certificate  to  W.,  who  had  bought  the  shares  in 
ignorance  of  the  fraud :  Held,  that  the  company  having  issued  the  cer- 
tificate to  W.  without  any  want  of  care,  were  not  estopped  from  contest- 
ing its  validity,  and  that  C.  was  entitled  to  the  shares. — Waterhause  v. 
L.  ^  8.  W.  RaU.  Co.,  41  L.T.  653. 

(xliv.)  O.  A. — Winding-up — Assets — Ouarantee  of  Dividend — Return  of  Capital 
— J.  contracted  to  sell  a  mine  to  a  company  for  a  sum,  and  to  pay  the 
company  for  the  first  two  years  such  a  sum  as,  together  with  the  net 
profits,  would  De  equal  to  interest  at  5  per  cent,  on  the  paid-up  capital. 
The  profits  were  not  sufficient  to  pay  5  per  cent.,  and  J.  paid  the  required 
amount  to  make  up  the  dividend  to  the  directors  for  distribution  among 
the  shareholders.  After  the  last  payment  became  due,  but  before  it 
was  paid,  the  company  was  wound*up  voluntarily.  J.  paid  the  share- 
holders the  amount  required  to  make  up  the  5  per  cent,  dividend :   Hdd 
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that  the  oonfcraot  was  valid,  and  the  money  doe  from  J.  was  not  part  of 
the  assets  of  the  company,  bnt  was  payable  to  the  shareholders. — Ex 
parte  Jegon,  Re  South  Llanha/rram,  GoUiery  Co.,  L.B.  12  Ch.  Div.  508 ; 
41L.T.  6675  28  W.E.  194. 

(xlv.)  Ch.  Div.  V.  C.  B. — Winding-up — Contributory — Allotment  Letter — 
Repudiation, — S.  applied  for  shares  in  a  company  in  consequence  of 
representations  that  balance-sheets  should  be  sent  to  him,  and  paid  £1 
deposit  on  each  share.  An  unstamped  letter  of  allotment  was  sent  to 
him,  and  he  immediately  wrote  declining  to  pay  calls  till  the  balance- 
sheets  were  sent.  No  balance-sheet  was  ever  sent,  but  afterwards  a 
duly  stamped  letter  of  allotment  was  sent  to  S.,  which  he  returned  and 
demanded  back  his  deposit.  He  continued  to  demand  the  return  of  his 
deposit  till  the  company  went  into  liquidation :  Held  that  ^e  was  liable 
as  a  contributory  in  respect  of  the  shares. — SteeVe  case,  Re  Whitley 
Partners,  28  W.E.  241. 

(xlvi.)  Ch.  Div.  F.  J. — Winddng^up — Contributory— Paid.up  Shares — Com- 
panies Act,  1867}  8.  25. — An  agreement  was  entered  into  between  a 
company  and  one  of  its  directors  that,  in  consideration  of  his  giving  up 
certain  benefits,  the  direoter  should  receive  a  sum  equal  to  three-fourths 
of  the  amount  payable  on  his  shares,  and  that  sum  was  credited  to  him 
in  the  books  of  the  company  an  having  been  paid-up  :  Held  that  the 
amount  so  credited  was  equal  to  a  cash  payment  by  the  director  within 
sec.  25  of  the  Companies  Act,  1867. — Ex  parte  BenUey,  Re  Regent  United 
Service  Stores,  L.E.  12  Ch.  D.  850;  41  L.T.  500;  28  W.E.  165. 

(zlvii.)  Ch.  Div.  V.  C.  H. — Winding-up — Distress  for  Rent — Judicature  Act, 
1875,  8.  10. — The  bankruptcy  law  permitting  distress  for  one  year's 
arrears  of  rent  has  not,  by  virtue  of  sec.  10  of  Judicature  Act,  1875, 
superseded  the  old  rule  in  winding-up. — Re  Bridgewater  Engineering  Co,, 
L.E.  12  Ch.  D.  181. 

(xlviii.)  Ch.  DlV.  F.  J. — Winding-up — Enforcing  ContpronUse  with  Stranger — 
Jwrisdiction — Judicature  Act,  1873,  s.  24  (7). — A  debenture  holder  took 
out  a  summons  in  the  winding-up  of  a  company  to  enforce  his  security, 
which  was  adjourned  before  the  judge,  and  ordered  to  stand  over  generally 
pending  negotiations  between  the  applicant  and  the  liquidator,  to  be 
restored  to  the  list  on  application.  The  negotiations  resulted  in  an 
agreement  which  was  sanctioned  by  the  Court.  The  agreement  provided 
that  applicant  was  to  pay  the  costs  of  the  liquidation.  The  liquidator  took 
out  a  summons  in  the  winding-up  to  enforce  the  payment  of  the  costs : 
Held,  that  the  Court  had  jurisdiction  in  the  winding-up  to  enforce  the 
compromise. — Re  Qaudet  Frhres  Steamship  Co. ;  Leslie's  Case,  L.E.  12 
Ch.  D.  882 ;  48  L.J.  Ch.  818  j  41  L.T.  503. 

(zliz.)  C.  A.—  Winding-up — Proof — Costs  of  Special  Act, — A  company's  special 
Act  provided  that  all  costs  and  expenses  incident  to  obtaining  the  Act 
should  be  paid  by  the  company  :  Held,  that  a  person  who  had  done  work 
towards  obtaining  the  Act  as  a  clerk  to  a  promoter  could  not  prove  for 
his  remuneration  in  the  winding-up. — Re  Kent  Tramways  Co.;  Pik^s 
Case,  L.R.  12  Oh.  D.  312 ;  28  W.E.  158. 

(1)  Ch.  Div.  'i/L.'R, ^Winding -up — Shareholder's  Petition.— The  Court  may 
in  its  discretion  refuse  to  make  an  order  on  a  shareholder's  petition  to 
wind-up  a  company  not  registered  under  the  Companies  Acts. — Re  The 
Second  Commercial  Building  Society,  48  L.J.  Ch.  753. 

(li.)  Ch.  Div.  M.  B, — Winding-up — Unregistered  Loan  Society — Less  than 
Seven  Ifember^.— On  a  creditor's  petition  to  wind-up  an  unregistered  loan 
society,  formed  under  3  &  4  Vict.,  c.  100,  of  which  there  were  formerly 
more  than  seven  members  but  now  only  four  :  Held  that  a  winding-up 
order  could  not  be  made. — Be  Bolton  Benefit  Loan  Society ;  Coop  v. 
Booth,  L.E.  12  Ch.  D.  679 ;  49  L.  J.  Ch.  89 ;  28  W.E.  164. 
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(Hi.)  O.  A. — Winding-up  voluntarily^Renuwdl  of  lAqwidator — Companiei 
Act,  1862,  8. 141. — In  order  that  the  Court  nuty  remore  a  liquidator  some 
unfitness  in  the  liquidator  must  be  shown,  but  the  fact  that  a  oUtim  has 
been  inade  against  him  and  some  direotors  to  which  he  offers  oppomtion 
is  sufficient  cause  for  his  removal. — Re  Sir  John  Moore  Gold  Mining  Co., 
L.B.  12  Gh.  D.  825 ;  28  W.E.  203. 

Copyright:— 

(vii.)  Ch.  Div.  V.  C.  IS,.— Photograph-- Engraving-^  Sf  6  Vict.,  c.  100,  »#. 
4,  5. — An  engpraving  made  from  a  publicly  sold  photograph  of  an  eminent 
person  for  the  purpose  of  being  copied  on  earthenware  plates,  is  not  a 
new  and  original  design  capable  of  protection  under  the  Copyright  of 
Designs  Act. — Adams  y.  Clementson,  L.B.  12  Ch.  D.  714. 

County  Court  :— 

(iii.)  Div.  Ct,—Admini3tration— Staying  Proceedings  in  High  Court — ^28  ^  29 
Vict.,  C.99,  s.  1 ;  Judicature  Act,  1878,  s.  24  (5).— A  County  Court  before 
which  an  administration  suit  is  pending  has  no  power  to  stay  proceedings 
in  the  High  Court  in  respect  of  claims  provable  in  the  administration 
suit.— Co56oW  V.  Pryke,  LB.  4  Ex.  D.  815  j  49  L.J.  Q.B.  8 ;  28  W.R.  269. 

(iv.)  0.  P.  BiY.— Appeal^  New  Trial— 19  ^  14  Vict.,  c.  61,  ».  15 ;  38  ^  39 
Vict.,  c.  50,  8.  6. — At  the  trial  of  a  cause  in  a  County  Court  withont  a 
jury,  the  judge  took  a  not 3  of  the  evidenoe  but  was  not  required  to  make 
a  note  of  any  question  of  law  raised  at  the  trial  or  of  the  evidence  in 
relation  to  it :  Held  that  the  unsuccessful  party  could  not  appeal  by  motion 
under  88  &  89  Yict.,  c.  50,  s.  6,  though  he  applied  for  a  oopy  of  the 
judge's  notes  immediately  after  the  judgment,  and  his  g^und  of  appeal 
was  that  there  was  no  evidence  to  warrant  the  decision  of  the  judge. 
After  such  a  motion  had  been  rejected  the  Conrt  refused  to  grant  a  rule 
calling  on  the  County  Court  judge  to  state  a  special  case  under  13  A  14 
Yict.,  c.  61,  s.  15. — Rhodes  v.  Liverpool  Commercial  Investment  Co.,  L.B. 
4  C.P.D.  425 

Crimes  and  Offenoes  :— 

(v.)  Ex  Div.— Bosterdy— Application  for  Summons— Fine--^  ^  86  Viet., 
c.  66,  s.  8. — Application  for  an  affiliation  order  was  made  on  the  11th 
Oct.,  1878,  by  the  mother  of  a  bastard  bom  on  8rd  Nov.,  1877,  and  the 
summons  was  dismissed  for  want  of  evidence.  She  subsequently  ^plied 
to  the  justices'  clerk  for  a  second  summons  upon  the  original  application, 
but  in  conseqaence  of  the  absence  of  the  justice  to  whom  such  applica^ 
tion  was  made,  the  summons  was  not  issued  till  the  6th  Nov.,  1878  :  Held 
that  the  second  application  was  too  late.—  Staples  v.  Staples,  41  L.T. 
847. 

(vi.)  Q.  B.  'DiY.— Bastardy— T(yrm  of  Order— %h  ^  86  Vict.,  c.65,  «.  4.— An 
order  for  payment  to  the  mother  of  a  bastard  which  does  not  state  that 
the  purpose  of  such  payment  is  for  the  maintenance  and  education  of  the 
bastard  is  \i2jdi.—Regina  v.  Padhwry,  28  W.E,  182. 

(vii.)  C.  C.  B. — Conviction  under  Debtors  Act,  1869,  s.  12 — Bankruptcy — 
Infantr— Trade  Debts— 97  ^  88  Vict.,  c.  62,  s.  1.— Prisoner,  who  traded  in 
Hull,  left  England  with  money  exceeding  £20,  and  was  afterwards  ad. 
judged  bankrupt.  He  was  at  the  time  a  minor,  and  the  debts  proved 
against  his  estate  were  trade  debts  :  Held  that  he  could  not  be  oonvioted 
under  sec.  12  of  the  Debtors  Act,  1869.— fie^ina  v.  Wilson,  L.K.  6  Q.B.D. 
28  J  49  L.  J.  M.C.  18  ;  41  L.T.  480. 

(viii.)  C.  C.  R. — Forgery — Signing  wrong  Christian  name  to  Cheque. — Prisoner, 
in  payment  for  g^oods,  drew  a  cheque  on  a  bank  in  which  he  had  no 
account,  and  in  the  name  of  William  M.,  his  real  name  being  Robert  M., 
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And  gK?6  the  cheque  to  proeeoutor  as  priaoner's  own  ohequei  drawn  in 
hie  own  name  :  Held  that  he  could  not  be  convicted  of  forgery. — Regina 
y.  Martin,  49  L.J.  M.O.  11 ;  41  L.T.  631 ;  28  YfJBL.  282. 

(ix.)  C.  C.  H. — Fraudulent  Conversion  by  Solicitor — Trust  Money — 24  ^  25 
Viet,  c,  95,  8,  76.— Trust  money  haying  been  inyested  on  mortgage,  the 
mortgage  was  paid  off,  and  the  money  left  in  the  hands  of  the  family 
solicitor,  who  wrote  to  the  beneficiary  asking  for  instructions  as  to 
inyestment.  The  beneficiary  replied  that  he  wo^d  let  the  solicitor  know. 
It  was  proyed  that  about  this  time  the  money  had  been  fraudulently 
appropriated  by  the  solicitor  to  his  own  use  :  Held  that  this  was  a  fraudu. 
lent  couyersion  within  sec.  76  of  the  Larceny  Act. — Regina  y.  FuUaga/r, 
41  L.T.  448. 

(x.)  Ex.  Div. — Pavrnbroker — Wrongful  Conversion — Pledge  Pwwned  without 
Authority— 36  Sf  86  7ic*.,  c.  93,  ss.  26,  29.— The  Pawnbrokers  Act, 
1872,  does  not  take  away  the  common  law  right  of  the  owner  of  a  pledge 
pawned  without  his  authority  to  sue  the  pawnbroker  for  conyersion  when 
the  latter  has,  after  notice  from  the  owner,  deliyered  the  pledge  to  the 
holder  of  the  pawnticket. — Singer  Momvfactwring  Co,  v.  Clark,  41  L.T. 
591;  28W.B.  170. 

Debtor  and  Creditor:— 

(iy.)  C.  P.  Div. — Creditor's  Deed — Construction — Payment  under  Pressure, 
— At  a  meeting  of  defendant's  creditors  they  signed  an  agreement  that, 
in  consideration  of  lOs.  in  the  pound  on  their  debts,  they  wonld  accept 
the  isame  in  discharge  thereof,  on  the  understanding  that  no  concealment 
or  fraud  had  been  practised  by  defendant,  *'  the  whole  of  the  creditors 
receiying  not  exceeding  a  like  sum  in  discharge  of  their  debts."  At  the 
time  of  entering  into  the  agreement  it  was  known  that  the  debtor  was 
being  sued  in  a  County  Court  by  another  creditor  who  did  not  assent  to 
the  deed,  and  defendant  paid  the  amount  of  this  debt  in  full :  Held  that 
this  did  not  render  the  agreement  yoid. — Carey  v,  Barrett,  L.B.  4  C.P.D. 
879. 

(y.)  Ex*  Div.  Ireland. — Execution — Sale  of  Equiiy  of  Redemption. — ^An 
execution  was  placed  in  a  sheriff's  hands  to  sell  a  term  of  years  in 
certain  lands.  The  term  was  at  the  time  subject  to  a  mortgage :  Held 
that  it  was  not  competent  for  the  sheriff  with  the  consent  of  the 
mortgagee  and  the  execution  creditor  to  sell  the  term  free  from  the 
mortgage  and  pay  off  the  mortgagee  out  of  the  proceeds. — Moher  y. 
aOrady,  41  L.T.  662. 

(yi.)  Ch.  Div.  M.  B.— Pmudwieni  Debtor— Attachment—^^  ^  33  Yict,,  c.  62, 
5.  4  (3)  ;  41  ^  42  Vict.,  c.  64. — On«an  application  for  a  writ  of  attach, 
ment  against  a  debtor,  as  being  within  sec.  4,  snb.sec.  8,  of  the  Debtors 
Act,  1869,  it  is  sufiicient  to  show  that  the  debtor  receiyed  the  money  in  a 
fiduciary  capacity  towards  any  person  entitled  to  call  upon  him  to  pay  ; 
and  mere  inability  to  pay  is  not  in  itself  a  yalid  ground  for  the  exer- 
cising  of  the  discretion  giyen  by  the  Debtors  Act,  1878. — M arris  y. 
Ingram,  41  L.T.  618. 

(yii.)  C.  A.  —  Part  Payment— Appropriation — Statute  of  Limitations. — Decision 
of  Fry,  J.  (see  Debtor  and  Creditor,  i.,  p.  14)  reyersed. — Qtoynn  y.  Qwynn, 
49L.J.  Ch.6;  41  L.T.  610. 

DeflEtmation  :— 

(iii.)  Q.  B.  Div. — Libel — Criminal  Proceedings — Evidence  before  Magistrate — 
6^7  Viet,  c.  96,  ss.  5,  6. — On  the  hearing  before  a  magistrate  of  an  in- 
formation  under  sec.  6  of  Lord  Campbell's  Act  for  maliciously  publish, 
ing  a  defamatory  libel,  the  magistrate  has  no  jurisdiction  to  receiye 
eyidence  to  proye  the  truth  of  the  libellous  matter  charged. — Regina  y. 
Garden,  L.B.  5  Q.B.D.  1 ;  49  L.J.  M.C.  1 ;  41  L.T.  604;  28  W.B.  188. 
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(iy.)  O,  A.—Lihel-'RepoH  of  Judieial  Proceedings  by  Vohmtmr—Uaiiee,^ 
Defendant,  who  was  not  connected  with  the  pren,  leot  to  a  newgpsper 
a  report  of  proceedings  in  the  County  Conrt.  The  report  oootamed 
matter  defamatory  of  the  plaintiff,  and  in  an  action  for  libel  the  ]nry 
found  that  the  report  was  fair  and  aooorate,  but  was  sent  with  a  oeHain 
amount  of  malice :  Held  that  the  plaintiff  was  entitled  to  judgment. — 
SteveM  V.  Sampson,  28  W.B.  87. 

(v.)  Bx.  Div. — Libel  in  Way  of  Profession — Justification. — ^To  impate  to  a 
person  employed  to  execute  certain  work  that  he  has  no  experience  in 
the  work  is  a  libel  upon  such  person  in  the  way  of  his  profession ;  and  it 
is  no  justification  to  say  that  such  person  cannot  show  any  experience  in 
work  of  the  kind  which,  in  the  opinion  of  the  person  making  this  impu- 
tation, was  requisite. — BotterUl  y.  Whytehead,  41  L.T.  588. 

Easement  :— 

(viii.)  C.  A,—Li^ht  and  Air^ Agreement  Signed  by  Licensee— 2  ^  S  Wxil, 
IV.,  e.  71,  8.  8. — Defendant  in  an  action  for  light  and  air  set  up  a 
document  dated  in  1824,  and  signed  only  by  K.,  plaintiff's  predecessor 
in  title,  whereby  K.  declared  that  the  windows,  the  subject  of  the 
present  action,  were  put  out  by  the  leave  of  S.  (defendant's  predeoeasor 
in  title),  and  that  he  would  at  any  time  at  the  request  of  S.,  his  heirs, 
or  assigns,  block  them  up,  and  in  the  meantime  he  promised  to  pay 
S.,  his  heirs,  and  assigns,  the  sum  of  sixpence  a  year :  the  rent  had  been 
paid  up  to  1859:  Held,  affirming  the  decision  of  V.C.H.  (49  L.J.  Ch.  6; 
41  L.T.  275),  that  the  agreement  contained  in  the  document  was  a  good 
defence. — Bewley  y.  Atkinson,  41  L.T.  603. 

(ix.)  Ch.  Div.  C.  A. — Light  and  Air — Continuous  and  Apparent  Easement, 
— ^A  vendor  having  conveyed  part  of  his  property  to  A.,  without  any 
reservation,  subsequently  conveyed  another  part  to  B.,  on  which  was 
situated  a  building  having  three  windows  in  a  wall  abutting  upon  A.'s 
part,  which  had  been  there*  before  the  conveyance  to  A.,  but  were  not 
ancient  lights,  nor  was  the  right  to  light  and  air  to  them  a  necessity : 
Held  that  there  was  no  implied  reservation  of  such  right  out  of  the 
conveyance  to  A. — Wheeldon  v.  Burrows,  L.B.  12  Gh.  D.  81 ;  48  L.J.  Ch. 
858 ;  41  L.T.  827 ;  28  W.B.  196. 

(x.)  Ex.  Div.— Right  of  Wa/y^Ora/nt^Private  Bood.--Where  there  is  an 
express  grant  of  a  private  right  of  way  to  a  particular  place,  to  the 
unrestricted  use  of  which  place  the  grantee  of  the  right  of  way  is 
entitled,  the  grant  is  not  to  be  restricted  to  access  to  the  land  for  the 
purposes  for  which  access  would  be  required  at  the  time  of  the  grant. — 
Finch  V.  Great  Western  Rail.  t7o.,  28  W.B.  229. 

Eoolesiastioal  Law  :— 

(ii.)  C.  A..-^Monition — Suspension — Prohibition — 53  Qeo,  IIL,  c.  127. — In  a 
criminal  suit  Against  a  clerk  in  an  Ecclesiastical  Court,  a  monition  to 
abstain  in  future  from  the  commission  of  unlawful  acts  may  be  attached 
to  kk  definitive  sentence  ;  and,  if  the  monition  be  disobeyed,  the  clerk  may, 
upon  motion,  without  a  fresh  suit,  be  condemned  to  suspension  ab  ofM> 
et  beneHcio.'-Ma/rtin  v.  Mackonochie,  L.B.  4  Q.B.D.  697 ;  49  L.J.  Q.B.  9. 

Eleotion  :— 

(iii.)  O.  P.  Div. — Parliament — Borough  Vote — Lodger — New  OUUn^^Cor^ 
recOon  of  Mistake-^l  ^  42  Vict.,  c.  26,  s.  28  (1,  2)  .—The  power  to  make 
corrections  in  a  new  claim  by  a  person  claiming  to  vote  as  a  lodger, 
conferred  on  the  revising  barrister  by  sec.  28  of  the  Parliamentaiy  and 
Municipal  Begistration  Act,  1878,  is  discretionary. — Pf  cXcord  v.  BofyUs, 
41L.T.  609;  28  W.B.  256. 
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(iv.)  C.  P.  Div. —ParUameni^Boro^gh  Vote—Notice  of  Olfaction— 41  ^  48 
Vict,  c.  26. — The  notices  of  objection  to  be  given  in  respect  of  persons 
on  the  list  of  borough  voters,  in  accordance  with  41  &  42  Vict.,  c.  26, 
need  not  specify  the  parishes  to  which  they  relate,  if  they  otherwise  are 
in  accordance  with  the  forms  prescribed  by  the  Act. — MortlocJcy,  Farrer, 
Hall  V.  Cropper,  41  L.T.  470. 

(v.)  C.  P.  "DiY.— Parliament— Borough  Vote—Residence— 2  Will.  IV.,  c.  46, 
8,  81. — Respondent  ooonpied  a  separate  bed.room  in  his  father's  honse 
at  Exeter ;  and,  in  May,  1878,  he  was  ai*ticled  to  a  solicitor  in  London, 
and  went  to  reside  there.  He  did  not  retnm  to  his  father's  house, 
except  for  a  short  holiday,  till  January,  1879 :  Held  that  there  had  been 
a  break  in  his  residence  at  Exeter  within  the  meaning  of  sec.  31  of 
2  Will.  IV.,  c.  4,6.— Ford  v.  Drew,  41  L.T.  478  5  28  W.B.  137. 

(vL)  C.  Pi  Div. — Parliament — Incapacity  from  Voting—  Receipt  of  Pa/rish 
ReUef— 41  ^  42  Vict,  c.  26,  «.  28  (7).— The  provisions  of  sec.  28  sub- 
sec.  7,  of  41  and  42  Vict.,  c.  26,  do  not  apply  to  cases  of  temporary 
incapacity  to  vote  at  any  particular  election,  such  as  incapacity  caused 
by  the  receipt  of  parochial  relief. — Hayward  v.  Scott.  41  L.T.  476. 

Bvidenoe  :— 

(iv.)  Q.  B.  Div. — Commission — Documenta — Secondary  Evidence. — Under  a 
commission  to  take  evidence  abroad,  copies  of  documents  and  statements 
of  witnesses  as  to  the  contents  of  such  documents  were  received  in 
evidence  on  behalf  of  plaintiff,  without  objection  by  defendant:  Held 
that  such  evidence  not  having  been  objected  to,  it  was  receivable  before 
an  arbitrator,  to  whom  the  action  was  referred,  and  that  it  was  too  late 
to  object.— i^obin^on  v.  Davies,  L.B.  6  Q.B.D.  26;  28  W.B.  256. 

(v.)  C.  A. — Construction  of  Statute — Speech  of  Lord  Chancellor. — During 
the  argument  of  a  case,  counsel  proposed  to  read,  as  an  authority  for  the 
interpretation  of  sec.  3  of  the  Church  Discipline  Act  (8  &  4  Vict.,  c.  86), 
the  opinion  of  the  Lord  Chancellor,  contained  in  a  speech  in  the  House 
of  Lords  on  the  second  reading  of  the  Public  Worship  Beg^lation  Act, 
1874) :  Held  that  the  speech  might  be  read  for  that  purpose. — Begina  v. 
Bishop  of  Oxford,  L.E.  4  Q.B.D.  625  j  48  L.J.  Q.B.  609. 

(vi.)  P.  D.  A.  Div.— Legitimacy — Baptism  in  India. — Copies  of  registers  of 
baptisms  in  India  were  admitted  asevidenoe  on  an  issue  of  the  legitimacy 
of  persons  claiming  the  right  to  letters  of  administration.— Qt(66n'« 
Proctor  V.  Fry,  L.B.  4  P.D.  230;  48  L.J.  P.D.A.  68 ;  41  L.T.  530. 

(vii.)  O.  A. — Public  Docum£nt^Facts  stated  in. — The  report  of  a  Committee 
appointed  by  a  foreign  government  to  inquire  into  the  fitness  of  A.  to 
hold  a  certain  office :  Held  that  statements  therein  could  not  be  produced 
as  evidence  of  A.'s  birthplace  and  age. — Polini  v.  Qray  ;  Sturla  v.  Freccia, 
L.B.  12  Ch.  D.  411 ;  28  W.B.  81. 

(viii.)  Ch,  Div.V.  C.  H. — Pwrchase  of  Shares— Entry  in  Day-Book  of  Deceased 
StocJchroker. — In  an  action  in  which  it  was  sought  to  prove  that  shares 
had  been  purchased  for  defendant  by  his  stockbroker  who  was  now  dead : 
Held  that  the  day-book  of  the  stockbroker  could  not  be  put  in  evidence. 
—Massey  v.  Allen,  28  W.B.  212. 

(ix.)  Ch.  Div.  P.  J. — Trcmsmission  of  Letter — Entry  in  Diary. — A  witness 
stated  that  he  had  no  doubt  that  he  had  posted  a  certain  letter  in  the 
ordinary  course  of  business,  but  did  not  recollect  having  done  so ;  and  the 
recipients  could  find  no  trace  of  it :  Held  that  the  letter  must  be  admitted 
in  evidence.  Entries  in  a  diary  habitually  kept  by  a  person  since 
deceased,  but  not  made  in  pursuance  of  any  duty :  Held  not  to  be 
evidence  of  matters  recorded  therein. — Trotter  v.  Macleam,  28  W.B. 
244. 
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Fishery  :— 

(i.)  O.  P.  Div. — Excltksive  Right  to  Fish — Chang$  of  Course  of  Biv^r. — 
Plaintiff  as  lord  of  a  manor  had  the  righfc  of  ftahery  in  all  the  waten  of 
the  manor.  A  river  which  ran  through  the  manor  gradaally  changed  its 
oonrse  so  as  to  encroach  npon  some  manor  land  which  was  enfranchised 
and  belonged  to  defendant,  and  which  formerly  did  not  border  npon  the 
river.  Defendant  went  npon  the  part  of  the  river  which  had  encroached 
npon  his  land  and  fished  there :  Held  that  an  action  of  trespass  oonld  be 
maintained  against  him  bj  plaintiff. — Foster  v.  Wright,  L.B.  4  C.P.D. 
488 ;  49  L.J.  C.P.  97. 

Highway  :— 

(▼i.)  Q.  B,  Div.— Car<— 6  ^  6  WUL  IV,,  c.  60,  «.  76.— A  spring  oart  need  by 
the  maker  of  a^cnltoral  implements  for  conveying  them  to  market,  as 
well  as  for  driving  himself  and  family  abont  in,  on  which  he  paid  a  tax 
under  82  &  83  Yict.,  c.  14,  s.  18 :  Held,  not  a  cart  within  sec.  76  of  the 
General  Highways  Act,  1835.— Danl«/  v.  Hunter,  L.R.  5  Q.6.D.  20; 
49  L.J.  M.C.  16 ;  41  L.T.  622 ;  28  W.B.  228. 

(vii.)  Q.  B.  "Div,— Diversion— Justices  Certificate—^  ^  6  TTiW.  17.,  c.  60, 
ss,  86,  91. — Where  justices  certify  that  a  new  road  will  be  more  com. 
modions  than  the  one  for  which  it  is  to  be  substituted,  it  must  appear 
on  the  face  of  the  certificate  that  they  have  arrived  at  that  conclusion 
from  their  own  personal  inspection. — Bjtgvna  v.  WaUaret  L.E.  4  Q.B.D. 
641 ;  28  W.R.  149. 

(viii.)  Ch.  Div.  P.  J.- Street— Right  to  levy  ToUs-ll  ^12  Vict,  c.  63,  s.  68; 
15  ^  16  Vict,  c.  42,  s.  13. — Held  that  a  road  within  the  borough  of  8. 
(to  which  the  Public  Health  Act,  1848,  was  applied),  which  road  had, 
under  the  authority  of  the  Commissioners  appointed  by  7  &  8  Vict.,  a  21, 
been  continued  as  a  turnpike  road  and  on  which  tolls  had  been  oollected 
up  to  the  present  time,  was  not  a  highway  reparable  by  the  inhabitants 
at  large,  within  sec.  13  of  16  &  16  Yiot.,  c.  42,  and  therefore  did  not  vest 
in  the  Local  Board  of  Health  under  sec.  68  of  the  Public  Health  Act, 
1848. — Swansea  Improvement  Co,  v.  Olamorganshire  County  Roads  Board, 
41  L.T.  583. 

Husband  and  Wife :  - 

(xi.)  P.  D.  A.  Div. — Divorce — Dismissal  of  former  Petition — Estoppei. — 
A  petition  by  a  husband  for  dissolution  of  marriage  on  the  ground  of  his 
wife's  adultery  was  dismissed  on  his  application  and  on  his  paying  the 
costs  of  respondent  and  co-respondent :  Held  that  this  did  not  estop  him 
from  relying  upon  the  same  acts  of  adultery  in  support  of  a  second 
petition.--ifaZl  v.  Hall,  48  L.J.  P.D.A.  67. 

(xii.)  Q.  B.  Div. — Lwiacy  of  Husband — Implied  Authority  to  Pledge  Credit — 
Necessaries. — Defendant  previous  to  his  lunacy  had  put  his  wife  in  posses- 
sion of  his  entire  income,  which  she  continued  to  receive  till  his 
recovery.  During  his  lunacy  the  wife  contracted  a  debt  of  £62  for  musical 
instruments.  On  defendant's  recovery  he  resumed  possession  of  his 
property :  Held  that  defendant  was  not  liable  for  the  debt. — ChappeU  v. 
Nwm,  41  L.T.  287. 

(xiii.)  Ch.  Div.  V.  C.  M.— Policy  on  Hushand*s  Life—D^ault  of  AppoinU 
ment — 33  ^  84  Vict,  c,  93,  s.  10. — A  person  effected  a  policy  on  his  own 
life,  under  the  Married  Woman's  Property  Act,  1870,  for  the  benefit  of 
his  wife  for  her  separate  use,  and  of  the  children  of  the  marriage  as  he 
should  appoint,  and  he  died  without  having  exercised  his  power  of 
appointment,  leaving  a  widow  and  infant  child :  Held  that  half  the 
policy  monies  must  be  paid  to  the  widow,  and  half  invested  in  trust  for 
the  child,  and  the  income  paid  to  the  widow  for  his  maintenance  during 
minority.— ««  Edwards^  Policy  Trusts,  41  L.T.  434 ;  28  W.B.  72. 
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(xiv.)  Ch.  Div.  V.  C.  H. — Separate  Estate — Power  of  Appointment — Assets 
for  Payment  of  Debts, — ^A  married  woman  being  entitled,  under  her  mar- 
riage settlement,  to  property  for  her  separate  use  for  life,  with  a  power 
of  appointment  by  will,  duly  exercised  the  power  in  favour  of  volunteers, 
and  died  leaving  debts  exceeding  her  estate  other  than  the  property 
appointed :  Held  that  the  appointed  funds  were  assets  for  the  payment 
of  such  debts  as  were  properly  chargeable  against  separate  estate. — 
Qilhert  v.  Harhen,  49  L.J.  Ch.  3 ;  28  W.R.  73. 

(xv.)  Ch.  Div.  M.  H. — Separation  Deed — Custody  of  Children — Breach  of 
Covenant, — In  an  action  by  a  husband  to  enforce  the  covenants  in  a  deed 
of  separation  which  provided  that  the  wife  should  have  the  custody  of 
a  daughter,  the  wife  alleged  that  plaintiff  had  broken  the  covenants  in 
the  deed,  and  she  asked  for  judicial  separation  :  Held  that  the  deed  was 
a  bar  to  the  wife's  claim  for  judicial  separation^  that  the  agreement 
by  the  wife  to  live  separately  &om  her  husband  might  be  enforced  by 
the  husband,  and  that  the  circumstances  of  an  order  having  been  made 
by  the  Court,  on  the  application  of  the  daughter  by  plaintiff  as  next 
friend,  giving  the  custody  of  the  daughter  to  the  plaintiff,  did  not  con- 
stitute a  breach  of  the  covenant  in  the  deed.  Injunction  granted 
restraining  the  wife  from  taking  proceedings  to  compel  the  husband  to 
cohabit  with  her,— Besant  v.  Wood,  L.B.  12  Ch.  D.  605. 

(xvL)  Ch.  Div.  V.  O.  H..— Wife's  Equity  to  Settlement-^-Pending  AdmPnis- 
traMon, — In  an  administration  action,  on  petition  by  a  nmrried  woman 
absolutely  entitled  to  a  share  in  the  residue :  after  decree  and  before 
further  consideration  the  Court  made  an  order  enforcing  the  wife's 
equity  to  a  settlement,  though  her  share  had  not  then  been  ascertained. — 
Bohinson  v.  Bohimon,  L.B.  12  Ch.  D.  188. 

Injunotion  :— 

(i.)  Ch.  Div.  V.  C.  M. — Injurious  Advertisement — Power  to  Bestrain, — 
The  Court  has  power  to  grant  an  injunction  restraining  the  publication 
by  one  tradesman  of  an  advertisement  containing  false  statements 
calculated  to  injure  a  rival  tradesman,  and  it  is  not  necessary  to  prove 
actual  damage. — Thorley*s  Food  for  Cattle  Co.  v.  Massamj  41  L  T.  648. 

Insuranoe  :— 

(i.)  Ch.  Div.  M.  R. — Life  Insuranc&—  Concealment  of  Material  Fact, — 
In  a  contract  of  life  assurance  the  not  fairly  answering  a  question  as  to 
proposals  made  to  other  offices,  is  concealment  of  a  material  fact 
sufficient  to  avoid  the  contract. — London  Assv/rance  Co.  v.  Ma/nsel, 
41  L.T.  225. 

Ireland,  Law  of  :— 

(I.)  H.  Ii. — Sale  in  Landed  Estates  Cov/rt — Tenwnt^s  Bight  to  Purchase — 
Appeal— S3  Sc  34  Vict.,  c.  46,  s.  46. — The  trustees  of  an  Irish  estate, 
with  powers  of  sale,  petitioned  for  a  sale  in  the  Landed  Estates  Court. 
Some  offers  to  purchase  were  made  by  tenants,  under  the  provisions 
of  the  Landlord  and  Tenant  (Ireland)  Act,  1870,  and  two  offers  for  the 
purchase  of  the  whole  estate  were  made  by  H.  and  L.,  each  of  them  agree- 
ing to  re-sell  parts  to  the  tenants.  The  Court  decided  in  favour  of  L.'s 
offer,  but  on  appeal,  on  the  hearing  of  which  the  tenants  appeared  in 
support  of  L.'s  offer,  the  decision  was  reversed,  and  H.'s  offer  accepted. 
No  appeal  against  this  was  made  by  L. :  Held  that  it  was  not  competent 
for  the  tenants  to  appeal. — Walsh  v.  Pemhefrtxyn,  L.R.  4  App.  737. 

Justioe  of  Feaoe  :— 

(ii.)  Q.  B.  Div.  -I)wgi*al</Vtn^  Interfist— Ordei*  wider  Dogs  Act,  1871—84 
^  85  Vict.,  c,  56. — Three  justices,  who  were  members  of  the  town 
council  of  a  borough,  and  as  such  had  taken  an  active  part  in  making  an 
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order  ander  the  Dogs  Act,  1871,  sat  to  hear  a  oomplaint  of  non- 
observance  of  the  order :  Held  that  thej  had  no  sach  interest  in  the 
sabject-matter  as  to  oast  their  jarisdiotion. — Begina  v.  Huntingdon 
Justices,  L.B.  4  Q.B.D.  623. 

Landlord  and  Tenant:— 

(ix.)  C.  J.  B. — Building  Lease — Forfeiture  on  Bankruptcy. — An  agreement 
for  a  building  lease  contained  a  condition  that  on  the  ba&kmptoy  or 
insolvency  of  the  lessee,  all  the  material  and  plant  bronght  on  the  land 
should  be  forfeited  to  the  lessor.  The  lessee  having  filed  a  liquidation 
petition,  the  trustee  took  possession  of  the  materials  and  plant,  and  dig- 
claimed  all  interest  under  the  agreement :  Held  that  the  ag^reement  was 
valid,  and  that  the  trustee  could  not  disclaim  the  burdens  and  yet  retain 
S'ime  of  the  benefits  of  it. — Em  parte  Meads,  Re  Harrison,  41  L.T.  fi60. 

(x.)  C.  P.  Div. — Covenant  to  Pay  Bates  and  Taxes— Sewering  and  Paving — 
11  ^  12  Vict.,  c.  63. — Defendant,  on  taking  the  lease  of  a  house,  oove- 
nanted  to  pay  all  rates,  taxes,  charges,  and  assessments,  charged,  or  to  be 
charged,  ufK>n  the  premises,  or  upon  any  person  or  persons  in  respect 
thereof :  Held  that  he  was  liable  to  repay  the  landlord  the  amount  paid 
by  him  in  respect  of  his  share  of  the  cost  of  sewering  and  paving  the 
street,  under  the  Public  Health  Act,  1848. — Hartley  v.  Hudson,  L.B.  4 
C.P.D.  367 ;  48  L.J.  C.P.  751. 

(xi.)  C.  A.  Ireland. — Penal  Rent — Covena/nt  not  to  Assign  or  Mortgage — 
Covenant  to  pay  Rent, — A  lease,  after  reserving  a  certain  rent,  provided 
that  if  the  lessee  should  perform  all  the  covenants  in  the  lease,  the  leiMor 
should  accept  a  less  rent.  The  lease  contained  a  covenant  to  jMpJ 
the  rent  originally  reserved  on  certain  days,  and  not  to  mortgage,  sell, 
or  sign,  or  part  with,  the  indenture  of  lease  or  the  premises.  Tender  of 
the  rent  originally  reserved  was  not  made  by  the  lessee  on  the  day 
appointed :  Held  that  this  was  not  a  breach  of  covenant  so  as  to  dis* 
entitle  the  lessee  to  the  benefit  of  the  lesser  rent.  The  lessee  made  an 
equitable  deposit  of  the  lease  accompanied  by  a  memorandum  that  the 
depositor  should  hold  the  lease  by  way  of  equitable  mortgage  to  seoore  a 
sum  due  to  him :  Held  not  a  breach  of  the  covenant  not  to  mortgage, 
sell,  assign,  or  otherwise  part  with. — McKay  v.  McNally,  41  L.T.  290, 

(xii.)  O.  A..— Property  Tax — Deduction  from  Rent — 6  ^  6  Vict.,  c.  85,  ss.  60, 
103. — An  agreement  that  if  tenant  will  continue  to  pay  the  full  rent 
without  deducting  landlord's  property -tax,  landlord  vnll  repay  him  the 
amount  of  the  tax,  is  not  illegal. — Lamb  v.  Brewster,  L.B.  4  Q^B  J).  607. 

Lands  Glauses  Aot  :— 

(ii.)  C.  A. — SuperfUious  Lands. — Lands  acquired  by  a  railway  company  under 
their  Act,  and  retained  by  them  for  the  purpoMS  of  the  Act  in  the  belief 
that  they  will  be  required  at  some  future  time,  are  not  superfluous  lands 
within  the  meaning  of  sec.  127  of  the  Lands  Clauses  Aot. — Bette  v. 
(7.  E.  RaU.  Co.,  28  W.B.  50. 

Limitationsy  Statute  of  :— 

(i.)  O.  A. — Leaseholds — Surrender  by  Operation  of  Law — Reversion — 3  ^  4 
WUL  IV.,  e.  27,  ss.  3, 5. — Daring  the  continuance  of  a  lease  for  years,  the 
reversioner  in  fee  gpranted  a  new  lease  for  years  to  the  same  tenant : 
Held  that,  though  the  first  lease  become  surrendered,  the  reversioner's 
interest  did  not  thereby  become  an  estate  in  possession  within  sees.  8,  5 
of  the  Statute  of  Limitations. — Corpus  Christi  College  v.  Rogers,  49 
L.J.  Hx.  4. 

(ii.)  Oh.  Div.  V.  O.  M. — Retaining  Salary — Course  of  DecUing. — Where  it 
appeared  that  the  course  of  dealing  between  master  and  steward  had 
been  to  allow  the  steward  to  retain  his  salary  out  of  moneys  from  time 
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to  time  in  his  hands,  the  steward  was  allowed,  after  the  master's  death, 
to  claim  in  account  his  salary  for  twenty  years. — Hawkins  y.  Hawkins, 
28  W.B.  240. 

Iiunaoy:— 

(iv.)  C  A.^Lunatic  Tenant  in  Tail— 8dU  under  Partition  Act— 16  ^17  Vict., 
e.  70,  8.  124 ;  39  ^  40  Vict,  c.  17,  s.  6. — An  action  having  been  brought 
for  the  partition  of  an  eatate,  of  a  share  of  which  a  lanatic  was  tenant 
in  tail,  the  Court  authorized  the  Committee  to  request  a  sale  and  to  join 
in  conveying  to  the  purchaser ;  but  directed  that  the  proceeds  of  sale 
should  be  subject  to  the  same  uses  as  the  lunatic's  estate  was. — Re  Pares ; 
Lillingston  v.  Pares,  L.a.  12  Oh.  D.  333  ;  41  L.T.  574 ;  28  W.R.  193. 

Market  .— 

(ii.)  Q.  B.  "DiY.—Distwhance— Metropolitan  Ma/rhet—l4k  f  16  Vict,  c.  61; 
20  ^  21  Vict.,  c.  135. — Defendant  had  lairs  for  cattle  in  the  neighbour, 
hood  of  the  Islington  Cattle^  Market  which  belongs  to  plaintififs,  and  in 
the  intervals  during  which  such  market  was  not  being  held,  allowed 
cattle  to  ^be  sold  in  their  lairs :  Held  that  the  acts  of  defendants 
amounted  to  a  disturbance  of  the  plaintifiCs'  market. — Mayor  of  London 
V.  Low,  28  W.R.  260. 

(iii.)  0.  A. — Negligence — Duty  of  Owner  of  Market. — The  owners  of  a  market 
for  the  sale  of  cattle  erected  some  iron  railings  near  the  site  in  the 
market  which  plaintiff  occupied  and  paid  a  toll  for,  which  were  of  insuffi- 
cient height;  and,  in  consequence,  a  cow  of  plaintifiTs  was  killed :  Held 
that  plaintiff  was  entitled  to  recover  damages. — Lax  v.  Mayor  of  Dar^ 
lington,  41  L.T.  489 ;  28  W.R.  221. 

Metropolitan  Management  :— 

(▼i.)  O.  A.—Dietrict  -Rate— 18  ^  19  Vict,  c.  120,  ss.  168,  159.— H«W  that  a 
precept  to  overseers,  under  ss.  158,  159,  of  Metropolitan  Management 
Act,  1856,  for  the  levy  of  a  rate,  which  required  the  rate  to  be  levied,  as 
regards  certain  classes  of  lands,  in  the  proportion  of  one.f  ourth  part  only 
of  the  net  annual  value  of  such  lands,  was  good,  although  the  classes  of 
lands  mentioned  did  not  lie  together,  but  were  scattered  through  the 
parish.- Retina  v.  L.  B.  ^  5.  C.  Rait  Co.,  41  L.T.  677. 

Mines  :— 

(v.)  O.  A. — Agreeinent —  Qonsi/rwition, —  Winning  —  Expenses — Profits. — M. 
gpranted  to  T.  a  license  to  work  mines  under  an  estate,  and  first  to  repay 
himself  out  of  the  profits,  the  expenses  incurred  in  the  winning  of  the 
coal  only,  and  then  to  pay  M.  a  certain  proprrtion  of  the  profits :  Held 
that  *'  winning  "  meant  only  the  performance  of  all  conditions  necessary 
to  the  continuous  working  of  the  coal,  and  no  expenses  incurred  after- 
wards were  winning  expenses :  that  interest  of  6  per  cent,  should  be 
allowed  on  the  winning  expenses,  and  that  the  profits  arising  from  the 
sale  of  coal  were  the  gross  returns  less  working  expenses  including  5  per 
cent,  interest  on  capital. — Lord  Rokehy  v.  EUiot,  41  L.T.  537. 

(vi.)  Ch.  Div.  F.  J. — Coal  Trespass— Just  Allowances — 21  Jas.  L,  c.  16,  s,  8. 
— ^There  is  no  such  fraud  in  a  case  of  coal  trespass,  when  the  trespasser 
acts  in  the  expectation  of  a  contract  and  with  the  knowledge  of  the  coal- 
owner,  as  to  prevent  the  application  of  21  Jas.  I.,  c.  16,  s.  8  :  in  taking 
accounts  in  such  a  case  "  just  allowances  "  to  be  made  to  the  trespasser 
will  include  the  costs  of  severance  and  getting  incurred  while  the  expec- 
tation of  the  contract  existed,  but  not  those  incurred  afterwards. — 
Trotter  ▼.  Macleaoi,  28  W.R.  244. 

Mortgage:^ 

(▼.)  Ch,  Div.  V.  C.  B.— Annuity — Policy  of  Insurance— Redemption, — P., 
in  oonsideration  of  £600,  granted  to  N.  an  annuity  for  99  years  if  P.'s 
wife  should  so  long  live,  and  P.'s  wife,  by  the  saos^  deed,  granted  the 
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rents  and  profits  of  property,  to  whioh  she  was  entitled  for  her  separate 
use,  to  N.  during  her  life  on  tmst  to  pay  thereoat  the  annuity  and  such 
preminms  of  insnranoe  as  therein  mentioned,  and  sabject  thereto  to 
account  for  the  residue  to  the  wife.  The  amount  of  the  annuity  was 
made  up  of  the  interest  due  on  the  £600  and  the  premiums  payable  for 
an  insurance  for  £600  on  P/s  wife,  efiEeoted  by  N.  P.'s  wife  haviiig  died : 
Held  that  N.  was  entitled  to  retain  the  whole  of  the  policy  monies, 
which,  by  reason  of  bonuses,  amounted  to  more  than  £600. — Preston  y. 
Neele,  L.R.  12  Ch.  D.  760. 

(vi.)  Oh.  Div.  V.  C.  H. — Consolidation — Building  Society — Joint  Mortgage. 
— y.  mortgaged  Whiteacre  to  a  building  society :  subsequently  T.  and 
W.  jointly  mortgaged  Blackacre  to  the  society,  and  then  Y.  mortgaged 
the  equity  of  redemption  of  Whiteacre  to  a  bank.  On  an  action  by  the  society 
to  foreclose  both  mortgages  :  Held  that  the  society  was  entitled  to  (xm- 
solidate,  that  the  bank  could  not  redeem  Whiteacre  without  redeeming 
Blackacre,  but  that  W.  could  redeem  Blackacre  without  redeeming 
Whiteacre. — Cummins  v,  Fletcher,  41  L.T.  646. 

(▼ii.)  Ch.  Div.  V.  O.  H. — Mortgagee  in  Possession — Back  Bents — Bents  for 
Wa/rehousing — 33  ^  34  Vict,  c.  35. — Held  that  mortgagees  of  wharves 
and  warehouses  on  going  into  possession  were  not  entitled  to  receive  debts 
due  to  the  mortgagors  arising  from  rents  for  warehousing  goods,  whioh 
rents  were  by  Statute  recoverable  by  distraint  and  sale  of  the  g^ooda.  The 
Apportionment  Act  does  not  entitle  a  mortgagee  in  possession  to  un- 
recovered  back  rents. — Anderson  v.  Butter's  Wharf  Co.,  48  L  J*.  Ch.  824. 

Miinioipal  Law  :^ 

(ii)  Div.  Ot. — Maintenance  of  Insant  Prisoners — 3  ^  4  Vict,  c.  54,  «.  2{ 
40  ^  41  Vict,  c.  21. — ^The  liability  for  the  maintenance  of  insane 
prisoners,  whioh  by  8  &  4  Vict.,  c.  64,  s.  2,  is  imposed  upon  the  county  in 
default  of  any  aacertained  place  of  settlement,  is  not  transferred  to  the 
Consolidated  Fund  by  the  Prisons  Act,  1877. — Begina  v.  Surrey  Justices, 
48  L.J.  M.O.  188. 

New  South  Wales,  Law  of  :— 

(i.)  P.C. — Liahility  of  Municipality  for  Non.repair  of  Drains, — Held  that  a 
municipality  was  liable  for  damages  in  respect  of  a  nuisance  in  a 
highway,  caused  by  the  non-repair  of  a  drain  under  their  control. — 
Borough  of  Bathurst  v.  Macpherson,  48  L.J.  P.C.  61. 

New  Zealand,  Law  of  :— 

(i.)  P.  C. — Waste  Lands — Application  to  Purchase— Jurisdiction  of  Com- 
missioners. — Plaintiff  made  an  application  under  sec.  26  of  the  South, 
land  Waste  Lands  Act,  1866,  for  the  purchase  of  land.  The  Gom. 
missioners  adjourned  the  consideration  of  the  application,  and,  in  the 
mean  time,  the  price  of  land  was  raised.  The  Commissioners  tlien 
granted  the  application  at  the  higher  price :  Held  that  in  granting  the 
application,  they  must  be  taken  to  have  granted  it  as  it  was  made,  and 
that  the  Board  in  deciding  that  plaintiff  had  no  title  to  the  land  had  not 
acted  within  their  jurisdiction,  and  plaintiif  was  entitled  to  an  injunction 
restraining  them  from  dealing  with  the  land. — Pearson  v  Spenee,  41  L.T. 
698. 

Partition  :— 

(iii.)  Oh.  Div.  p.  J.— TrtMt  to  Work  QtiornM.— Partition  at  the  suit  of  the 
equitable  tenant  for  life  of  real  and  leasehold  property  held  on  trust  with 
power  for  the  trustees  to  work  quarries  refused. — Taylor  v.  Orange, 
40  L.J.  Ch.  24}  41  L.T.  466  {  28  W.B.  98. 


QUARTERLY   DIGEST.  6l 

Partnership  :— 

(iv.)  Ch.  DiV.  V.  C.  H.,— Farming  Bvbsiness—Joint  Terkiti/s.-- Three 
brothers,  tenants  in  oommon  of  a  farm,  carried  on  a  farming  business 
together.  One  of  them  diedf  having  devised  his  share  to  bis  nephew  and 
the  nephew  sold  his  share  to  the  surviving  brothers  B.  and  W.,  the  con. 
veyance  being  to  them  aa  joint  tenants,  and  they  continued  to  carry  on  the 
business  till  B.  died  :  Held  that  the  share  purchased  from  the  nephew 
must  be  regarded  as  partnership  property  and  that  W.  was  therefore  only 
entitled  to  half  of  it.— Davtea  v.  (?a«»c«,  L.E.  12  Oh.  D.  813;  28  W.E.  16. 

Patent  :— 

(ii.)  O.  A..  — QominunUation  from  Abroad^ Alienj-~8ealing  Patent — Practice, 
— Letters  patent  may  be  granted  to  an  alien  resident  abroad  for  an  in. 
vention  communicated  to  him  by  another  alien  resident  abroad.  On  the 
bearing  of  a  petition  to  have  a  patent  sealed,  the  Lord  Chancellor  will 
not  entertain  an  objection  relating  merely  to  a  matter  of  form. — Re 
WirtKe  Patent,  L.B.  12  Ch.  D.  808. 

(iii.)  G,  A,.—lnfrin^en^ent — Inownction. — An  action  was  brought  against  the 
master  of  a  ship  to  restrain  him  from  using  pumps  which  were  an  in- 
fringement of  plaintiffs  patent.  The  ship  was  fitted  up  with  pumps, 
which  were  an  infringement,  but  she  had  been  so  fitted  up  before 
defendant  took  command  of  her:  Held  that  an  injunction  was  rightly 
granted  against  defendant. — Adair  v.  Yong,  L.B.  12  Ch.  D.  18;  41 
L.T.  361  ;  28  W.B.  86. 

(iv.)  C.  A. — Specification — Sufficiency. — ^The  specification  must  describe  the 
invention  fairly,  and  with  reasonable  precision,  so  as  to  enable  an 
ordinary  workman  to  manufacture  the  article  without  further  assistance. 
-—Wegmann  v.  Corcoran,  L.R.  12  Oh.  D.  66;  41  L.T.  368. 

Poor  Law  .— 

(iv.)  Bz.  Div. — Bate— Apportiowment^Ontgoing  Occupier — 32  ^  38  Vict, 
c,  41,  8.  16. — ^An  "  outgoing  occupier  "  in  sec.  16,  of  82  A  88  Vict.,  c.  41, 
means  one  followed  by  an  incoming  occupier. — Overseers  cf  8t.  Werhtbrgh 
V.  Hutchinson,  28  W.E.  168. 

(v.)  Q.  B.  Div. — Rate — Easemption — Scientific  or  Literary  Society — 6  ^  7 
Vict.,  c.  86. — Held  that  the  Institution  of  Civil  Engineers  is  not  entitled 
to  be  exempted  from  rating  under  6  &  7  Vict.,  c.  86. — Regina  v.  The 
Institution  of  Civil  Engineers,  28  W.E.  268. 

(vi.)  O.  P.  Div. — Rate — Right  of  Sporting  severed  from  Occupation — 87  ^ 
88  Vict.,  c.  64,  8.  6. — Where  the  owner  of  an  estate  has  demised  the 
right  of  sporting  over  it,  retaining  the  land  in  his  own  occupation,  the 
right  of  sporting  is  severed  from  the  occupation  within  sec.  6,  sub-sec.  2, 
of  37  &  88  Vict.,  c.  64. — Kenrick  v.  Churchwardens  of  Quilsfield,  41 
L.T.  624. 

(vii.)  Q.  B.  "Div.— Settlement— Married  Woman— Desertion— 24,  ^  26  Vict, 
c.  66. — Where  a  married  woman  is  residing  independently  of  her'husband 
she  is  to  be  regarded  as  deserted  within  sec.  3  of  24  &  26  Vict.,  c.  66, 
though  the  circumstances  do  not  amount  to  desertion  within  the  meaning 
of  the  Divorce  Acts. — Regina  v.  Maidstone  Union,  L.B.  6  Q.B.D.  31 ;  41 
L.T.  686;  28  W.B.  183. 

Praotioe  :— 

(Ixxv.)  C.  A. — Accounts — Cowrt  Fees, — ^The  trustees  under  a  will  consiBted  of 
the  executors  and  one  other  person.  The  usual  aooonnts  having  been 
directed  in  an  administration  action:  Held  that  the  aooonnts  of  the 
executors  and  of  the  trustees  must  be  taken  separately,  and  that  the 
percentage  for  Court  fees  was  payable  on  the  groM  receipts  of  both 
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executors  and  trustees,  and  that  the  receipts  of  the  trustees  included  the 
residue  paid  to  them  by  the  executors,  temporary  loans  advanced  to  them 
by  the  b&nkers,  and  sums  transferred  from  deposit  to  drawing  account. — 
Armitage  v.  Elwarthy,  L.E.  13  Ch.  D  91 ;  41  L.T.  608. 

(Ixxvi.)  C.  A. — Appeal — Injunction — Infringement  of  Trade  Mark — Bankruptcy. 
— An  injunction  having  been  obtained  restraining  defendant  from 
infringing  a  trade  mark :  Held  that  be  was  entitled  to  appeal,  though  he 
had  since  become  bankrupt  and  his  trustee  did  not  join  in  the  appeal. — 
Druce  v.  Mason,  41  L.T.  673. 

0xxvii.)  C.  A. — Appeal — Shorthaaid  Notes — Jytdge*8  Notes, — A  party  may,  on 
appeal,  read  shorthand  notes  of  evidence  taken  in  the  Oonrt  below  as 
his  impression  of  what  passed,  the  Court  taking  the  Judge's  notes  to 
represent  rightly  the  whole  effect. — Laming  v.  Oee,  28  W.B.  217. 

(Ixxviii.)  C.  A. — Appeal-^Time — Interpleader — Ord,  68,  r.  16. — The  executrix 
of  an  estate  which  was  being  administered  by  the  Court,  incurred  a  debt 
in  carrying  on  the  testator's  business,  and' the  creditor  obtained  judgment 
and  execution,  and  seized  some  of  the  testator's  goods.  The  Sheriff 
interpleaded,  and  the  proceeds  of  sale  being  paid  into  Coort  in  the 
action,  the  creditor  took  out  a  summons  in  the  action  claiming  the  pro- 
ceed8,but  his  claim  was  disallowed :  Held  that  the  order  was  interlocutory, 
and  could  only  be  appealed  against  within  twenty-one  days. — Pheysey 
V.  Pheysey,  L.B.  12  Ch.  D.  806  j  41  L.T.  607. 

(Izxix.)  C.  A. — Appeal — Trial  hy  Judge  unthont  Jury — New  Trial, — When  an 
action  is  tried  by  a  judge  without  a  jury,  and  the  judge  decidea  upon 
questions  of  fact,  and  thereupon  gives  judgment,  the  proper  oourse  is  to 
appeal,  and  not  to  move  for  a  new  trial. — Potter  y^  Cotton,  41  L.T.  460 ; 
28  W.E.  160. 

(Ixxx.)  C.  A. — Appeal — Undertaking  hy  Counsel  not  to, — An  undertaking  by 
Counsel  not  to  appeal  against  an  order,  if  not  inserted  therein  ought  to 
be  followed  in  good  faith,  but  does  not  bar  the  right  of  the  client  to 
appeal.— IVofter'a  Claim,  Re  HuU  and  County  Bank,  41  L.T.  587  ;  28 
W.E.  125. 

(Ixxxi.)C.A. — Appeal  by  Company — Security  for  Costs — WiTtding-up  Order.— 
When  an  order  has  been  made  for  winding.up  a  company,  and  an  appeal 
is  presented  by  the  company  and  no  one  is  responsible  for  costs,  the 
Court  will  always  be  ready  to  entertain  an  application  for  security  for 
costs.— £0  Diamond  Fuel  Co,,  41  L.T.  576. 

(Ixxxii.)  Q.  B.  DiV. — Appeal  from  County  Court — Adjournment — 38  ^  89 
Vict,  c,  50,  s.  6.— When  an  application  is  made  under  sec.  6  of  County 
Courts  Act,  1876,  on  appeal  h^om  a  County  Court  Judge  to  a  Judge  at 
Chambers,  the  latter  has  no  power  to  adjourn  the  case  to  be  heard  bv 
the  full  Court.— Bttteow  v.  Woolwich  Building  Society,  28  W.B.  136. 

(Ixxxiii.)  C.  A. — Appeal  to  House  of  Lords — AdnUraity  Action — Stay  of  Proceedings, 
— When  there  is  an  appeal  to  the  House  of  L<urds  from  the  Court  of  Appcsl 
in  an  Admiralty  action,  an  application  to  stay  proceedings  pending  the 
appeal  must  be  made  to  the  Court  of  Appeal. — The  Khedive,  L.E.  5  P.D.l ; 
41  L.T.  892. 

(Ixxxiv.)C.A. — Contempt^  Notice  of  Injunction  by  Telegraph — Sheriff's  Officer. — 
An  auctioneer,  while  engaged  in  selling  the  goods  of  an  execution  debtor 
in  the  country,  received  a  telegram  purporting  to  be  sent  by  a  London 
solicitor  addressed  to  the  sheriffs  officer  in  possession,  stating  that  an 
injunction  restraining  the  sale  had  been  granted  by  the  London  Bank- 
ruptcy Court.  The  auctioneer,  and  the  deputy  of  the  sheriff's  officer 
who  was  present,  not  believing  the  telegram  to  be  genuine,  telegraphed 
to  tiie  sheriffs  officer  for  instmotions,  and  the  latter  told  them  to  proceed 
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with  the  sale,  whioh  the  ancUoneer  did  :  Heldf  that  thongh  the  injuno- 
tion  had,  in  fact,  been  obtained,  neither  the  anotioneer  or  sheriff's  officer 
ought  to  be  committed  for  contempt. — Fx  parU  Smith,  Ex  parte  Lang- 
ley,  Re  Bishop,  L.E.  13  Oh.  D.  110 ;  41  L.T.  888 ;  28  W.R.  174. 

(Ixxxv.)  C.  A. — Costs — Ord.  56. — A  jadge  at  a  trial  may  deprive  a  snccessfnl 
plaintiff  of  his  costs  without  a  formal  application  being  made  to  him  by 
defendant.— CoHtfw  v.  Welsh,  28  W.R.  208. 

(Ixxxvi.)  Div.  Ct.- ^Costs — Appeal  from  District  Registrar  as  to  —  Judica. 
twe  Act,  187S,  s.  49. — The  provision  against  appealing  from  an  order 
as  to  costs  only  contained  in  Sec.  49  of  the  Judicature  Act,  1878,  does  not 
apply  to  an  order  by  a  master  or  district  registrar. — Foster  v.  Edwards, 
48  L.J.  Q.B.  767. 

(Ixzzvii.)  P.  D,  A.  Div. — Costs — Collision. — Cargo  owners,  whose  cargo  had 
been  lost  through  a  collision,  brought  an  action  against  the  vessel  which 
had  come  into  collision  with  the  vessel  carrying  their  cargo,  and  both 
vessels  were  found  to  blame  :  Held  that  the  defendants  must  pay  the 
costs  of  the  action.— T?i«  City  of  Manchester,  L.R.  6  P.D.  8  j  48  L.J. 
P.D.A.70. 

(Izxxviii.)  C.  A. — Costs— Cou/nter.claifn-^90  ^81  Vict.,  c.  142,  s,  6. — A  claim  for 
£b7  and  set  off  and  counter-claim  for  £24  were  referred  to  a  master, 
the  costs  to  abide  the  event,  and  he  certified  that  £16  was  due  on  the 
claim,  and  £28  on  the  counter-claim  :  Held  (affirming  the  decision  of  the 
C  P.Div.  L.R.  4  G.P.D.  888  ;  27  W.R.  790)  that  defendant  was  entitled 
to  his  costs.— C/iae/i0^d  v.  Sedgwick,  L.R.  4  G.P.D.  459. 

(Ixxxix.)  Div.  Ct.—Cosis^Counter.Claim— 90  ^31  Vict.,  c.  142,  s.  6.— When 
an  action  of  contract  is  brought  in  the  High  Gourt  for  a  sum  exceeding 
£50,  and  plaintiff  establishes  his  claim  for  that  amount,  but  in  con- 
sequence of  a  counter-claim  plaintiff  only  recovers  a  sum  not  exceeding 
£20,  he  is  not  deprived  of  his  costs  by  sec.  5  of  the  County  Courts  Act, 
1867.— Potter  v.  Chambers,  L.R.  4  C.P.D.  467. 

(xc.)  Ex.  "DiY.— Costs— Counter-claim  and  Set.off—90  Sf  81  Vict., 
c.  142,  s.  6. — Plaintiff  claimed  on  a  balance  of  accounts  a  sum  exceeding 
£50,  and  defendant  denied  indebtedness,  and  pleaded  as  set-off  and 
counter-claim  that  plaintiff  was  indebted  to  him  for  money  advanced  and 
work  done,  and  elided  on  balance  of  accounts  a  sum  exceeding  £50. 
The  action  was  referred  to  an  arbitrator ;  costs  to  abide  the  event.  The 
arbitrator  found  that  each  party  was  indebted  to  the  otlier  in  a  sum 
exceeding  £50,  and  that  a  balance  on  the  whole  account  was  due  to 
plaintiff  of  £16.  Held  that  each  party  was  entitled  to  the  costs  of  the 
issue  on  which  he  had  succeeded,  and  that  plaintiff  was  entitled  to  the 
general  costs  of  the  action. — 'SeaXe  v.  Clarice,  L.R.  4  Ex.  D.  286; 
41  L.T.  488. 

(xoi.)  Ex.  Div. '"Costs^Cotmter.Claim — General  Costs. — In  an  action  and 
counter-claim  a  verdict  was  found  for  plaintiff  for  £90  and  for  defendant 
of  £16  on  his  counter-claim,  and  one  shilling  damages  for  detention 
of  a  book  which  the  judge  ordered  to  be  returned,  and  assessed  at  £150 
to  ensure  return.  There  was  no  countei'-claim  for  detinue.  The 
associate's  certificate  stated  that  the  judge  directed  judgment  to  be 
entered  for  plaintiff  for  £76,  and  tvr  defendant  for  the  return  of  the  book 
or  £150,  and  one  shilling  damages:  Held  that  plaintiff  was  entitled  to 
general  costs  of  the  action,  and  defendant  to  the  costs  of  those  issues  on 
which  he  had  succeeded. — HaUinian  v.  Price,  41  L.T.  627* 

(xcii.)  C.  A. —  Costs — Member  of  Corporation — Interrogatories — Ord.  81,  rr, 
4,  6,  10. — Decision  of  Pry,  J.  (see  Practice,  xviii.,  p.  26)  reversed. — 
Berkeley  v.  Standard  DUcount  Co.,  L.R.  18  Ch.  D.  97;  49L.J.  Ch.  1; 
41  L.T.  874 ;  28  W.R.  126. 
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(xcui.)Ch.  Div.  P.  J,— Costs — Offer  to  Compromise. — An  offer  by  defendant's 
solicitor  to  advise  him  to  consent  to  a  settlement  on  certain  terms,  is  not 
sach  an  offer  as  will,  in  the  event  of  the  defendant's  ultimate  failare, 
relieve  him  of  his  liability  to  pay  costs  after  the  date  of  the  offer. — 
Trotter  v.  Maclean^  28  WE.  244. 

(xoiv.)  P.  D.  A.  Div. — Costs — Probate  Action — Administrator  Pending  Suit. — 
Condemnation  in  costs  in  a  testamentary  suit  inclndes  all  the  charges 
of  an  administrator  pending  sait. — Fisher  r.  Fisher,  L.B.  4  P.D.  231 ;  48 
L.J.  P.r.A.  69. 

(xov.)  p.  D.  A.  Div. — Costs — Salvage — Two  Actior^s. — When  defendants  in 
two  actions  of  salvage  against  the  same  property  were  ordered  to  pay 
one  set  of  costs  only,  to  be  apportioned  between  the  plaintiffs  in  the 
actions,  the  Conrt  directed  that  the  apportionment  shonld  be  made 
according  to  the  amounts  of  the  plaintiffs'  respective  bills  of  costs. — The 
Pasithea,  L.B.  6  P.D.  5. 

(xcvi.)  Ch.  Div.  V.  C.  B. — Costs — Taxation — Apportionment.  — In  an  action 
for  an  injunction  in  respect  of  three  subjects  of  complaint,  the  plaintiff 
succeeded  on  one  point  and  failed  on  two,  and  the  order  directed  the 
taxation  of  the  costs  of  defendant  of  so  much  of  the  action  as  had 
been  dismissed,  and  of  the  plaintiff  of  the  rest  of  the  action,  with  a  set- 
off of  the  one  against  the  other.  The  taxing-master  taxed  the  costs  of 
the  whole  action,  and  apportioned  them  in  thirds  :  Held  that  this  method 
of  taxation  was  right.— Jfnt^W  v.  Pursell,  41  L.T.  681;  28  W.B.  90. 

(xcvii.)  Ch.  Div.  M.  H. — Costs — Taxation — Counsel's  Fees. — In  taxing  costs 
of  an  action  in  the  Chancery  Div.  refreshers  to  counsel  should  be 
allowed  for  every  day,  after  the  first  day,  occupied  by  the  trial,  when 
the  evidence  is  taken  orally,  but  not  when  it  is  taken  by  affidavit. — 
Ha/rrison  v.  Wearing^  41  L.T.  876. 

(xoviii.)  P.  D.  H.  Div. — Costs — Taxation — CounseVs  Fees. — A  retainer  to  two 
counsel  will  be  allowed  on  taxation,  but  not  refreshers,  unless  the  cause 
has  lasted  more  than  one  whole  working  day. — The  Neaera,  48  L.J. 
P.D.A.  69. 

(xoix.)  Ex.  Div. — Costs — Taxation — Several  Caikses  of  Action — Ord.  65,  r.  1. — 
Where  plaintiff  obtains  a  verdict  and  judgment  as  to  one  cause  of  action, 
and  defendant  as  to  other  causes,  defendant  is  entitled  to  tax  his  costs 
of  the  issues  found  for  him,  in  the  absence  of  any  order  to  the  contrary. — 
Myers  v.  Defries,  L.B.  6  Ex.  D.  16 ;  28  W.B.  268. 

(c.)  Ch.  Div.  V.  O.  J£,— Costs— TasDationr^Short'hand  Notes.  — When 
short.hand  notes  of  evidence  are  essential  to  the  proper  hearing  of  the 
cause,  the  costs  of  such  notes  will  be  allowed. — Lee  Conservancy  Board 
V.  Button,  L.B.  12  Ch.  D.  383. 

(ci.)  Ch.  Div.  V.  C.  "NL,— Costs— TQaatum—Short-hand  Notes.— The  Court 
declined  to  give  a  successful  plaintiff  the  costs  of  short-hand  notce  of  the 
proceedings  which  had  been  taken  by  each  side,  as  the  Court  had  not 
required  the  notes  for  its  own  use. — ThorUy*s  Food  for  Cattle  Co.  v. 
Massam,  41  L.T.  643. 

(cii.)  C.  P.  Div.— Coste— Trespass— Disputed  Title—dO  ^  81  Vict.,  c.  142, 
ss.  6, 12. — In  an  action  for  trespass,  caused  by  building  a  wall.  plaJntifE 
signed  judgment  for  £10  damages,  and  costs  to  be  taxed.  The  wall 
formed  a  part  of  defendant's  house,  the  annual  value  of  which  exceeded 
£20;  but  the  ownership  of  the  house  was  not  disputed:  Held  that 
plaintiff  was  not  entitled  to  his  costs. — Rutherfwd  v.  Wilkie,  41  L.T.  436. 

(ciii.)  P.  D.  A.  Div. — Damage — Indemnity— Third  Pa/rty—Ord.  16.— In  an 
action  of  damage  between  two  vessels,  the  Conrt  has  jurisdiction  to 
determine  whether  or  not  defendant's  vessel  is  entitled  to  indemnity 
against  a  tug  by  which  she  was  being  towed  at  the  time  of  the  oollthion. — 
The  CarUhwm,  L.B.  6  P.D.  86. 
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(oiv.)  Ch.  Div.  F.  J. — DfJaM  of  Appearance — Bankru-ptcy—I^oHce  of  Trial 
— Ord.  19,  r.  6. — ^The  defendiAot  to  an  action  which  was  ready  for  trial 
haying  become  bankrupt,  an  order  continuing  the  action  against  the 
tmstee  was  daly  served.  The  tmstee  did  not  appear  :  Held  that  it  was 
not  necessary  to  file  the  pleadings  against  the  tmstee,  and  judgment 
givmi  without  requiring  evidence  of  notice  of  trial  having  been  Berved 
on  the  bankrupt.~CAorlton  v.  Dickie,  L.B.  18  Ch.  D.  160;  49  L  J.  Ch.  40 ; 
41  L.T.  467  J  28  W.B.  228. 

(cv.)  Ch.  Diy.  V.  C.  M. — DismieeaX  for  want  of  Prosecution — Ord.  29,  r.  1* 
— An  application  to  dismiss  for  want  of  prosecution  is  properly  made  by 
motion,  if  defendant  has  reason  to  believe  that  the  application  will  give 
rise  to  a  contest.— £v«^ynv.  EveVyny  L.B.  18  Oh.D.  188;  49  L.J.  Ch.  18; 
41  L.T.  499 ;  28  W.B.  73.  ^ 

(cvi.)  Ch.  Diy.  P.  J. — Discovery — Interrogatories — FwrtJier  Answer — Ord,  31, 
r.  10. — A  party  applying  for  further  answers  to  interrogatories,  shonld 
deliver  particulars  and  objections  to  the  answers  alleged  to  be  insufficient. 
— Anstey  v.  North  and  Sotdh  Wooltoich  Subway  Co,,  48  L.J.  Ch.  776. 

(cvii.)  C.  A. — Discovery — Production  of  Documents — Redemption — Ord,  31, 
r.  11. — In  an  action  for  an  account  and  redemption  against  a  mortgagee 
in  possession,  an  order  for  production  of  documents  may  properly  be. 
made  before  statement  of  defence  has  been  delivered. — Union  Ba/nk  of 
London  v.  Manhy,  41  L.T.  393 ;  28  W.B.  23. 

(cviii.)  Bx,  Div. — Discovery — Production  of  Documents — Tendency  to  Criminate 
— A  party  who  objects  to  produce  documents  on  the  grounds  that  they 
may  tend  to  criminate  him  must  himself  take  the  objection  by  oath. — 
Wehh  V.  East,  28  W.B.  229. 

(oiz.)  Ch.  Diy.  P.  J. — Evidence — Plaintiffs  Ahroad-^Speeial  Examiner — 
Ord.  87,  r,  4i. — When  some  of  the  plaintiffs  whose  interest  in  the  action 
was  small  were  resident  abroad  and  were  unwilling  to  prosecute  their 
claim,  the  Court,  on  the  application  of  the  principal  plaintiff,  appointed 
a  special  examiner  to  take  their  evidence  abroad. — Banque  Franco- 
Egyptienne  v.  Liltscher,  41  L.T.  468 ;  28  W.B.  188. 

(ex.)  C.  A. — Interpleader — Hearing  at  Chambers  by  Consent. — A  judge  at 
chambers  directed  an  interpleader  issue  to  be  tried  at  Glamorganshire  ; 
it  was  by  consent  heard  and  disposed  of  by  a  judge  at  chambers.  The 
unsuocessf  al  party  having  appealed  :  Held  that  there  was  no  jurisdiction 
io  hear  the  appeal.— Buse  v.  Rosser,  41  L.T.  467 ;  28  W.B.  87. 

(cxi.)  P.  D.  A.  Div. — Jurisdiction  of  Admiralty  Division — Action  in  Rem — 
Foreign  Judgment. — The  Admiralty  Div.  has  jurisdiction  to  entertain 
an  action  in  rem  to  enforce  a  judgment  of  a  foreign  court  exercising 
admiralty  jurisdiction,  where  the  original  suit  was  to  enforce  a  maritime 
lien.— T/w  City  of  Mecca,  L.B.  6  P.D.  28  ;  41  L.T.  444 ;  28  W.B.  260. 

(ciii.)  C.  A. — Ne  Eseat  Regno^S2  and  33  Vict.,  c,  62,  s.  6. — A  writ  of  ne  eseat 
regno  will  only  be  granted  in  cases  where  an  arrest  on  mesne  process  is 
permitted  by  sec.  6  of  the  Debtors  Act,  1869.  Decision  of  M.B.  (28 
W.B.  89)  affirmed.- Drover  v.  Beyer,  49  L.J.  Ch.  37 ;  41  L.T.  893 ; 
28  W.R.  110, 

(oxiii.)  C.  A. — New  Trial — Trial  by  Jury — Final  Judgment — Ord.  40,  rr.  4, 10. — 
Where,  in  an  action  tried  by  a  jnry,  the  judge  gives  judgment  for  one 
pcffty  on  the  findings,  the  other  party  may  move  for  a  new  trial  on  the 
ground  that  the  findings  are  against  the  evidence,  and  the  divisional 
Court  may,  on  such  motion,  enter  final  judgment  under  Ord.  40,  r.  10. — 
Hamilton  v.  Johnson,  41  L.T.  461. 

(cxiv.)  Ch.  Diy.  P.  J. — Order  of  House  of  Lords.— An  application  to  make  an 
order  of  the  House  of  Lords  an  order  of  the  High  Court  may  be  made 
ex  parte. — British  Dynamite  Co.  v^Krebs,  48  L.J.  Ch.  800.' 
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(oxy.)  Ch.  Div.  M.  B. — ParUea'-Gonflictii^  InterMt — A.,  who  wms  interested 
nader  a  will,  died  insoWent,  and  his  creditors  obtained  an  administration 
decree :  A.'s  execatrix,  who  had  also  an  interest  under  the  will  opposed  to 
that  of  A.,  was  made  defendant  in  another  action  for  the  administration 
of  the  trnats  of  the  will,  and  the  creditors  obtained  an  order  for  leave 
to  intervene  in  this  action :  Held  that  the  order  was  irregular,  and  that 
some  other  person  oaght  to  have  been  appointed  to  defend  in  the  action 
in  the  name  of  the  executrix  on  the  beha&  of  the  son's  estate. — Samuel 
V.  8amuel,h,U.  12  Ch.  D.  152;  41  L.T.  462. 

(cxvi.)  Ch.  Div.  V.  C.  M. — Payment  into  Court — District  Registry — B^eiver, 
— A  receiver  in  a  cause  proceeding  in  a  district  regfistry  having  been 
ordered  to  paj  balances  into  Court,  paid  them  to  the  district  registrar, 
who  placed  them  to  an  account  in  bis  own  name  in  the  Liverpool  braooh 
of  the  Bank  of  England :  Held  that  this  was  improper,  and  that  the 
money  mast  be  paid  into  Court. — Finlay  v.  Davis,  L.R.  12  Ch.  D.  735. 

(cxvii.)  Ch.  Div.  V.  C.  H.— Payment  out  of  Court— Triistee  Belief  Act— 
Costs. — A  person  presenting  a  petition  for  payment  out  of  a  sum  in 
Court,  under  the  provisions  of  the  Trustee  Relief  Acts,  cannot  object  to 
pay  the  costs  of  the  payment  in,  and  of  the  appearance  on  the  grcnnd 
that  the  party,  who  paid  the  sum  in,  had  no  power  to  do  so  under  those 
Acts.— iJe  Sutton,  L.R.  12  Oh.  D.  175. 

(cxviii.)  P.  D.  A.  DiV. — Pleading — Amendment  at  Hearing. — Where  on  the 
trial  of  issues  facta  were  disclosed  at  the  hearing  which  might  afford  the 
defendants  a  fresh  ground  of  defence,  leave  was  g^ven  them  to  amend 
their  pleadings  so  as  to  avail  themselves  of  the  new  defence. — Betts  v. 
Doughty,  L.R.  5  P.D.  26;  48  L.J.  P.D.A.  71 ;  41  L.T.  560. 

(cxix.)  Ch.  Div.  F.  J. — Pleading — Amendment  at  Hearing. — Plaintiff  claimed 
specific  performance  of  an  agreement  to  settle  on  her  an  annuity,  and  in 
the  alternative  damages  for  breach  of  agreement,  and  for  wrongful  dis- 
missal. The  Court  being  of  opinion  that  the  plaintiff  failed  to  establish 
the  aiceement,  but  that  the  dismissal  was  wrongful :  Held  that  if  the 
latter  question  was  not  properly  raised  on  the  pleadings,  they  could  be 
amended,  and  the  question  at  once  determined. — Dallinger  v.  St.  AuhyUf 
41  T.T.  406. 

(cxx.)  Ch.  Div.  F.  J. — Pleading — Amendment  at  Hearing. — In  a  lessor's 
action  for  specific  performance  of  an  agreement  for  a  lease,  when  the 
plaintiff  had  been  mistaken  as  to  the  source  and  nature  of  her  title  to 
the  property  in  question,  leave  was  given  to  amend  at  the  hearing  by 
adding  other  plaintiffs  and  making  consoqaential  amendments. — Long  v. 
Crossley,  28  W.R.  226. 

(cxxi.)  Q,  B.  lyiv.— Pleading— Libel — Alternative  P7ea.— Defendant  in  an 
action  for  libel  by  his  defence  denied  the  inuendo  and  justified,  and  as 
an  alternative  pleaded  an  apology  and  payment  of  forty  shillings  into 
Court:  Held  that  the  alternative  plea  mnst  be  struck  out. — Hawkesley  v. 
Bradshaw,  L.R.  6  Q.B.D.  22 ;  28  W.R.  167. 

'  (cxxii.)  C.  A. — Pleadiiig — Striking  Out — Allegation  of  Agreement — Ord,  19» 
r.  4. — In  an  action  upon  a  guarantee,  the  statement  of  claim  alleged  tba'' 
it  was  agreed  between  defendant  and  W.,  that  in  consideration  of  W.  dis* 
counting  acceptances  of  D.,  defendant  would  guarantee  to  W.  payment 
of  the  acceptances :  defendant  obtained  production  of  the  guarantee, 
which  proved  to  be  in  favour  of  D.  and  not  of  W.  :  the  Court  refused  to 
strike  out  the  statement  as  to  the  guarantee.  Semhle :  Whenever  an 
agreement  is  alleged  in  a  pleading,  it  should  be  stated  whether  the 
agreement  relied  on  is  in  writing  or  by  parol  or  the  result  of  a  series  of 
documents.— !IW(yuond  v.  Fearon,  48  L.R.  Q.B.  703 ;  40  L.T.  543. 

(cxxiii.)  Ch.  Div.  M;  R. — Sermce  out  of  Jurisdiction — Parties  in  Scotland — 
Ord.  11,  r.  la. — Leave  to  serve  a  writ  on  defendant,  where  both  parties 
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reaided  in  Scotland,  was  refused  on  the  ground  that  plainti£F  wonld  have 
as  complete  a  remedy  bj  application  to  the  Scotch  Coarts. — Ex  parte 
M'Phail,  L.R.  12  Ch.  D.  632 ;  41  L.T.  388. 

(exxiv.)  Oh.  Diy.  V.  O.  H. — Service  out  of  Jwriedietion — Ord.  11,  rr.  1,  la. — 
H.  as  an  agent  for  a  firm  in  India  having  entered  into  an  agreement  in 
London  with  a  Scotch  company  for  the  sale  to  them  of  certain  mining 
rights,  plaintiff  brought  an  action  against  H.,  the  firm  in  India,  and  the 
Scotch  company,  alleging  that  under  an  agreement  made  in  India  with 
the  firm,  plaintiff  was  entitled  to  a  share  of  the  miniug  rights :  Held  that 
he  was  entitled  to  leave  to  serve  the  writ  on  the  Scotch  Company  in 
Scotland. — Ha/rris  v.  Flemifig,  49  L. J.  Ch.  32. 

(oxxv.)  C.  A. — Special  Indorsement — Ord,  14. — When  any  doubt  exists,  leave 
to  sign  judgment  nnder  Ord.  14  ought  not  to  be  g^ven. — Thompeon 
V.  Mcvrskdll,  28  W.R.  220. 

(ozzvi.)  C.  A. — Special  Endoraement — Corporation — Ord.  14,  r.  1. — When  a  writ 
is  specially  indorsed,  plaintiff  may  apply  for  judgment  nnder  Ord.  14, 
r.  1,  though  defendants  are  a  corporation. — Shelford  v.  Louth  and  East 
Coast  Bail.  Co.,  L.R.  4  Ex.  D.  317. 

(oxxvii.)  O.  A. — Special  Indorsement — Ord,  3,  r.  6. — A  writ  of  summons  was 
indorsed  "  Plaintiffs  claim  is  £49.  The  following  are  the  particulars." 
It  then  went  on,  *'  To  goods"  with  dates  and  amounts,  and  after  giving 
credit  for  certain  payments,  it  stated  the  balance  due  to  be  £49  :  Held 
affirming  the  C.  P.  Div.  (L.R.  4  O.P.D.  892  ;  41  L.T.  438 1  28  W.R.  57) 
that  this  was  a  sufficient  indorsement  to  entitle  plaintiff  to  sign  judgment 
nnder  Ord.  14,  r.  I,— Smithy.  Wilson.iQ  L.J.  C.P.  96. 

(ozxviii.)  O.  A. — Special  Indorsement^  Ord.  8,  r.  6. — A  writ  was  indorsed  with  a 
claim  for  a  certain  sum,  being  the  balance  due  for  money  paid  for 
purchase  o^  shares  between  certain  dates,  **  an  account  of  which  has  been 
rendered  : "  Held  a  sufficient  special  indorsement  within  Ord.  14. — Aston 
V.  Hwrwitz,  41  L.T.  521. 

(czxix.)  C.  p.  Div. — Special^  Indorsement — Credit  given  for  Lwm/p  Swn — 
Particulars.  —Where  in  an  action  on  a  specially  endorsed  writ  plaintiff 
givtts  defendant  credit  for  lump  sums  made  up  of  different  items,  he  must 
g^ve  defendant  particulars  of  the  items. — Oodden  v.  Corsten,  L.R.  5 
C.P.D.  17;  41  L.T.  527. 

(oxxx.)  Ch,.  Div.  M.  R- — Special  Indorsement — Leave  to  Defend, — On  an 
application  for  leave  to  defend  a  specially  indorsed  writ,  it  is  within  the 
discretion  of  the  Court  or  Judge  to  admit  affidavits  by  plaintiff  in  reply 
to  defendant's  affidavit.— Gtrtrtti  v.  Oresse,  41  L.T.  522  j  28  W.R.  123. 

(oxxxi.)  C.  P.  Div. — Special  Indorsement — Leave  to  Defend — Affidavit  in 
Reply. — On  an  application  for  leave  to  sign  final  judgment  on  a  specially 
indorsed  writ,  plaintiff  is  not  entitled  as  of  right  to  file  an  affidavit  in 
reply  to  defendant's.— itoe/ieraw  v.  Pf test,  49  L.J.  C.P.  104 ;  41  L.T.  558. 

(oxxxii.)  Ex.  Div. — Special  Indorsement — Leave  to  D^end — Action  for  Calls. — 
In  an  action  for  calls  by  the  liquidator  of  a  company,  where  defendant 
claims  to  be  entitled  to  a  set-off  exceeding  the  amount  of  the  calls,  due 
in  respect  of  services  rendered  to  the  company,  he  is  entitled  to 
unconditional  leave  to  defend. — Qroom  v.  Rathbone,  41  L.T.  591. 

(exxxiii.)  O.  A. — Staying  Proceedings — Appeal  to  House  of  Lords — Ord.  58» 
r.  15.- -The  defendant  company  being  about  to  present  an  appeal  to  the 
House  of  Lords  against  the  decision  of  the  Court  of  Appeal  (see  Agree* 
ments  and  Contracts,  iv.,  p.  2)  :  Held  that  there  were  sufficient  gprounds  for 
staying  the  distribution  of  the  fund  pending  the  appeal. — Wilson  v. 
Church  (2),  L.R.  12  Ch.  D.  454. 
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(ozxxiy.)  Oh.  DIt.  F.  «r. — Staying  Proee^dingn  pmiding  AppmU — Tram^ftr  of 
Action — Ofd.  51,' r.  la;  68  tr.  16,  16. — Where  a  oftoae  is  tFansfened 
from  one  jadg^  of  the  Ohaaoery  Div.  to  another  for  bearing  onlj,  the 
jadg^  to  whom  the  caose  is  transferred  has  jorisdiotion  to  hear  an  appU- 
oation  to  stay  prooeedings  pending  an  appeal. — Orr,  Swing  ^  Co,  ▼. 
John$(m  ^  Co.,  41  L.T.  467. 

(cxxxv.)Oh.  Div.  V.  C.  "B. ^Transfer  from  County  Court  ^Delivery  of  Plead. 
inga. — When  an  action  has  been  transferred  under  sec.  3  of  the  Gonnt j 
Oonrts  Act,  1865,  from  a  Connty  Conrt  to  the  High  Court,  the  action  must 
proceed  as  if  it  had  been  begun  in  the  High  Court,  and  pleadings  most 
be  delivered  between  the  parties. — Divies  v.  Williams,  28  W.B.  223. 

(cxxxW.)  P.  D.  A.  Div. — Trial — Rearing — Testamentary  Action— Right  to 
Begin. — In  a  testamentary  cause  the  party  propounding  the  last  wiU  is 
entitled  to  begin. — Hutley  v.  Ghrimstone,  L.R.  5  P.D.  24  j  48  L.J.  P.D.A. 
68  ;  41  L.T.  631. 

(oxxxvii)  Ch.  Div.  P.  J,— Trial— Jury— Notice— Ord.  36,  r.  3.— A  defendant 
gave  notice  of  motion  for  a  direction  that  certain  issues  should  be  tried 
before  a  judge  and  jury :  Held  a  sufficieut  notice  of  a  desire  that  issues 
should  be  tried,  and  that  ai  order  must  be  mode  referring  it  to 
chambers  to  settle  issues,  and  directing  those  issues  to  be  tried  before 
a  judge  and  jury  at  particular  assizes. — Powell  v.  Williams,  L.R.  12 
Ch.  D.  234. 

(cxxxvui.)  Ch.  Div.  M.B.— Trial— Jury-  Ord.  36,  rr.  3,  26.— In  an  action  on 
a  question  of  title,  the  evidence  principally  consisted  of  a  deed,  plan,  and 
photograph.  On  defendant's  application  for  the  issues  of  fact  to  be  tried 
before  a  jury :  Held  that  the  action  could  be  more  conveniently  tried  by 
a  judge  without  a  jury. — Wedderhum  v.  Pickering,  41  L.T.  .523  ; 
28  WJt.  239. 

Frinoipal  and  Agent:— 

(iv  )  C.  A. — Commission  on  Sale — Revocation  of  Authority — Subsequent 
Sale. — Defendant  agreed  to  g^ve  plaintiff  a  commission  on  his  procuring 
a  purchaser  for  defendant's  ship:  plaintiff  negotiated  with  A.  with 
regard  to  a  sale,  but  the  negotiations  proved  abortive,  and  defendant  told 
plaintiff  to  do  nothing  more  about  selling  the  ship:  subsequently  A. 
introduced  to  defendant  a  purchaser  who  bought  the  ship ;  the  jury 
found  on  the  facts  that  A.  was  induced  to  enter  into  the  negotiation  by 
the  information  received  from  plaintiff :  Held  that  plaintiff  was  entitled 
to  oommiasion.— Wilkinson  v.  Alston,  48  L.J.  Q.B.  733  ;  41  L.T.  394. 

(v.)  O.  A. — Manager  of  Public-House — Authority  to  Pledge  CredU. — The  ap. 
pointment  of  a  person  as  manager  of  a  pablic-huuse  is  not  in  itself  a 
holding  out  that  such  manager  has  authority  to  pledge  his  employer's 
credit.— Daun  v.  Simmins,  28  W.B.  129. 

Probate :— • 

(i.)  P.  D.  A.  jyiY.— Grant  of  Probate  in  Braxil— Translation  of  Wai.—P. 
domiciled  in  Brazil,  made  a  will  according  to  the  law  of  that  conntry, 
and  probate  of  the  will  as  originally  written  in  Portugese,  was  granted 
in  Brazil.  The  Court  refused  to  grant  probate  of  an  English  translation 
of  the  will  made  in  Brazil,  and  certified  to  by  the  British  consul  there. — 
In  the  goods  of  Petty,  41  L.T.  529. 

Public  Health  :— 

(vii.)  Ch.  Div.  V.  C.  'NL.— Sewer— Local  Board— 38  <J-  89  Vict,  c,  65,  *.  22. 
— By  an  indenture  dated  in  1874,  it  was  agreed  that  the  N.  Local  Board 
should  allow  the  C.  Local  Board  to  cause  one  of  their  sewers  to  com* 
municate  with  a  sewer  of  the  N.  district,  provided  that  the  sewage  of  any 
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other  districts  should  not  be  permitted  by  the  0.  Board  to  pass  into  their 
sewer :  HM  that  the  0.  Board  was  discharged  from  this  proviso  by  sec. 
22  of  the  Pablio  Health  Act,  1875. — Netoington  Local  Boa/rd  v.  Cotting- 
ham  Local  Boa/rd,  L.R.  12  Ch.D.  725. 

(riii.)  Q.  B.  "Div.—Unsotmd  Meat—Seiture  by  Inspector— Notice  to  Oumer— 
dS^S9  Vict.,  c.  56, 88.  116, 117— Section  116  of  the  Public  Health  Act, 
1875,  creates  only  two  distinct  offences ;  exposing  nnsonnd  meat,  and 
depositing  it  for  the  pnrpose  of  sale  or  preparation  for  sale.  An  in- 
spector of  nuisances  who  considers  meat  so  exposed  or  deposited  unsound, 
may  seize  and  carry  it  before  a  justice  who  may  at  once  order  it  to  be 
destroyed  ;  and  it  is  not  necessary  that  previous  notice  should  be  given 
to  the  owner.—  White  v.  Redfem,  L.E.  5  Q.B.D.  15 ;  41  L.T.  524 ;  Rf»gina 
V.  White,  28  W.B.  168. 

Railway  :— 

(xi.)  C.  A.— Arbitration  wider  Special  Act—Coats—S  ^  9  Vict.,  c.  18,  s.  34.— 
A  railway  company's  Special  Act  provided  that  the  company  might  alter 
certain  streets,  paying  compensation  to  the  owners  of  adjoining  houses 
or  purchasing  the  houses ;  and  in  case  of  dispute,  the  compensation  or 
purchase-money  was  to  be  assessed  by  a  single  arbitrator,  to  be  appointed 
by  the  Board  of  Trade.  There  was  no  provision  as  to  the  costs  of  the 
arbitration,  but  the  Act  incorporated  the  Lands  Glauses  Consolidation 
Acts,  unless  expressly  varied :  Held  that  Sec.  34  of  the  Lands  Glauses 
Act,  1845,  applied  to  such  an  arbitration,  and  that  the  tckxing  of  the 
costs  was  not  a  condition  precedent  to  the  right  to  bring  an  action  to 
recover  them. — Sharpe  v.  Metropolitan  Diet.  Rail.  Co.,  L.E.  4  Q.B.D.  645. 

(xii.)  C.  P.  Div. — Carrier — Carrying  at  Reduced  Rates— Wiljul  Misconduct. — 
Plaintiff  delivered  certain  horse  rakes  to  a  railway  company  for  carriage 
upon  special  terms ;  that,  in  consideration  of  a  reduced  rate,  the  company 
were  only  to  be  liable  for  damage  arising  fVom  the  wilful  misconduct  of 
the  company's  servants.  The  rakes  were  damaged  in  transit,  and  it  was 
proved  that  they  were  sent  on  a  truck  shorter  than  the  rakes  themselves 
and  without  any  covering :  Held  that  these  facts  did  not  show  wilful 
misconduct  on  the  paii;  of  its  servants  so  as  to  make  the  company  liable. 
—Haynes  v.  Great  Western  Rail.  Co.,  41  L.T.  436. 

(xiii.)  C,  A. — Easement — Owner  0/  Adjoining  Land — Light  andAUr. — ^The  owner 
of  land  on  which  a  railway  had  been  constructed,  erected  a  house  with 
windows  overlooking  the  line,  and  the  company  erected  a  hoarding 
before  the  windows  to  prevent  the  owner  acquiring  a  prescriptive  right 
to  light  and  air.  V.  G.  M.  held  that  the  company  had  no  right  to  pre- 
vent the  acquisition  of  such  an  easement,  and  granted  an  injunction 
against  them,  and  this  decision  was  affirmed  on  appeal  on  the  ground 
that  the  evidence  showed  that  the  land  on  which  the  hoarding  was 
erected  belonged  to  the  owner  of  the  house. — Norton  v.  London  and 
North-Western  Rail.  Co.,  41  L.T.  429 ;  28  W.E.  173. 

(xiv.)  Bx.  Div. — Passen^fer — Return  Ticket — Excess  Fare. — A  passenger  took 
a  return  ticket  from  Westbourne  Park  to  D.,  and  on  his  return  journey 
travelled  on  to  Paddington,  and  refused  to  pay  the  fare  from  Westbourne 
Park  to  Paddington,  on  the  g^und  that  the  return  ticket  from  Paddington 
to  D.  was  the  same  price  as  the  ticket  he  had  taken :  Held  that  he  was 
liable  for  the  fare.— Greot  Western  Rail.  Co.  v.  Pocock,  41  L.T.  415 ; 
28  W.E.  49.  • 

(xv.)  C,  P.  Div. — Passenger  Ticket — Condition  against  Liabilities. — De- 
fendant company  issued  to  plaintiff  a  ticket  to  Paris  and  back.  The 
ticket  was  in  the  form  of  a  book,  and  inside  was  a  condition  relieving  the 
company  from  responsibility  for  injuries  sustained  except  on  their  own 
line :  Held  that  plaintiff  was  bound  by  the  condition. — Bwrke  v.  SotUh- 
Eastern  RaH.  Co.,  L.E.  5  G.P.D.  1  j  41  L.T.  554. 
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(xri.)  H.  L. — Private  Act — Duty  on  OodU — Coals  brought  by  BotUeoy.—A 
priyate  Act  of  Parlisment  impoeed  a  dntj  on  all  ooal  imparted  aod 
landed  in  the  town  of  H.«  or  otharwiaa  btoagiit  or  delivered  within  the 
town,  and  gave  a  remedy  against  the  shipowner  in  definnlt  of  paynieiit  hy 
distraining  the  ship  and  tackle  and  ooals.  At  the  time  the  Act  was 
passed  coals  were  only  imported  into  H.  by  sea :  Held  that  ooals  brought 
by  rail  were  liable  to  the  duty,  and  that  the  railway  company  were 
primarily  liable  to  pay  the  duty. — Qreat  Eattem  Bail,  Co.  y.  Jfayor 
of  Harwich,  41  L.T.  688. 

BeTenue  :— 

(iv.)  C.  A.— Incoma-Toa— flfZota  Quarry— 6  ^  6  Viet,,e.  36,  «.  60.— Decision  of 
Ex.  Div.  (see  Revenue  i.,  p.  34)  affirmed. — Jones  v.  Cwmorthin  Slate  Co., 
41  L.T.  676 ;  28  W.E.  287. 

Scotland,  Law  of  :— 

(i.)  H.  Jj,— Charitable  Fwids—Mixing^Alteration  in  Value  c/  Estate.— 
Money  secured  on  lands  was  settled  in  1696  on  certain  trosts  in  connection 
with  the  T.  hospital,  but  differing  slightly  from  the  general  trusts  of  the 
hospital  funds.  The  settler  appointed  as  patrons,  the  provost  and  towa 
.council  of  £.  and  the  ministers,  for  the  time  being,  of  E.  The  provost 
and  town  conncil  of  B.  were  governors  of  the  T.  hospital,  and  they  took 
the  entire  control  of  the  trust  money,  which  they  mixed  with  the  general 
funds  of  the  hospital,  and  administered  as  if  part  of  such  funds.  The 
investments  in  which  the  mixed  funds  were  placed  had  increased  in  value, 
but  the  increment  was  due  to  a  purchase,  towards  which  the  money 
secured  on  the  bonds  had  not  contributed  :  Held  that  the  two  funds 
must  be  separated,  and  the  ministers  must  be  joined  as  administrators 
of  the  settled  fund,  and  that  the  total  amount  of  the  present  trust 
property  must  be  apportioned  between  the  two  funds  in  the  proporticm 
which  they  bore  to  each  other  at  the  time  they  were  mixed. — Lord 
Provost  of  Edinburgh  v.  Lord  Advocate,  L.B.  4  App.  823. 

(ii.)  H.  Ii. — Property  in  Foreshore. — Held  on  the  evidence,  that  the  holders 
of  barony  titles  to  lands  situated  on  both  sides  of  the  Clyde  had  a  right 
of  property  in  the  foreshore  ex  adverso  their  lands. — Lord  Advocate  v. 
Lord  Blantyre,  L.E.  4  App.  770. 

(iii.)  H.  Ij. — Sequestration — Res  judicata, — A  company  filed  a  bill  m  the 
English  Court  of  Chancery  to  have  a  sale  set  aside  and  for  the  return  of 
the  purchase-money,  and  at  the  same  time  lodged  a  claim  in  respect  of 
the  same  sum,  on  estates  of  one  of  the  defendants  which  had  been 
sequestrated  in  Scotland,  referring  to  the  bill  in  Chancery  as  describing 
the  nature  of  their  claim.  The  claim  was  rejected  by  the  trustee,  and 
ultimately  by  the  House  of  Lords.  The  bill  in  Chancery  was  amended, 
the  amendments  not  introducing  any  new  gnrounds  for  the  claim  against 
the  defendants  beyond  additional  evidence  of  fraud,  the  circumstances  of 
which  were  known  to  the  company  before  the  bill  was  filed.  A  decree 
was  made  in  Chancery  rescinding  the  sale,  and  ordering  the  repayment 
of  the  purchose-money.  The  company  then  lodged  another  claim  with 
the  trustee,  founded  on  the  amended  bill :  Held  that  the  trustee  was 
right  in  rejecting  the  claim  on  the  plea  of  res  judicata. — Phosphate 
Sewage  Co,  v.  Molleson,  L.B.  4  App.  801. 

Settlement  :— 

(v.)  Ch.  Div.  M.  R. — After-acquired  Property- -D^easahle  Vested  Interest 
in  Personalty, — A  vested  reversionary  interest  in  personalty  belonging 
to  the  wife  at  the  time  of  marriage,  but  liable  to  be  defeated  by  the 
exercise  of  a  power  of  appointment  is  comprised  in  a  covenant  to  settle 
property  of  which  the  wife,  at  the  time  of  or  subsequent  to  the  marriage, 
might  be  possessed  for  any  estate  or  interest  whatsoever. — Re  Jackson's 
Will,  41  L.T.  494 ;  28  W.E.  209. 
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(▼i.)  Ch.  Div.  M.  R,-*-i|)pointment  by  Will — Ifom^d  Woman — Ito^wn,-^ 
A  marriage  settlement  gare  power  to  the  wife  to  dispose  of  the  tmst 
fond,  on  such  trusts  as  she  should  by^will  appoint  notwithstanding 
coverture.  By  her  will  she,  in  execntion  of  the  power  so  reserved,  after 
giving  certain  legacies,  and  directing  that  her  fnneral  and  testamentary 
expenses  thonld  be  paid  oat  of  her  tmst  property,  bequeathed  the 
residne  of  all  her  personal  estate  to  a  person  who  died  in  her  lifetime. 
On  her  death  her  hnsband  took  ont  administration  <2«  yxmdit  ^(m :  Held 
that  he  was  entitled  to  the  lapsed  residue  as  administrator.— jR«  Pin4de*8 
SeUUmmt  TruiU,  L.B.  12Gh.  D..667:  48  L.J.  Ch.  741 ;  41  L.T.  579; 
28  W.R.  178. 

(▼ii.)  Ch.  Diy.  F.  J. — ConstntctUm — Next.oj.Kin — Without  having  been 
Married. — By  a  marriage  settlement  an  interest  was  g^ven  to  the  son  of 
the  intended  wife,  by  a  former  marriage,  on  his  attaining  twenty-one. 
Tn  case  (which  happened)  the  wife  pre.deoeased  the  husband,  and  all 
her  children  died  under  age  or  unmarried,  the  trust  funds  were,  after 
the  death  of  the  husband,  and  of  the  son  by  the  former  marriage,  and 
the  default  or  failure  of  issue,  which  shonld  last  happen,  g^ven  to  such 
persons  as  under  the  statutes  of  distribution  would  have  been  entitled 
thereto  had  she  died  intestate  and  without  having  been  married.  The 
son  by  the  former  marriage  survived  his  mother  and  died  under  age : 
Held  that  the  personal  representative  of  the  son  was  entitled  to  the 
funds  after  the  death  of  the  husband  who  was  entitled  to  the  income 
during  his  life.— Upton  v.  Brown,  L.B.  12  Ch.  D.  872 ;  48  L.J.  Ch.  756 1 
41  L.T.  340  i  28  W.B.  38. 

(viii.)  Ch.  Diy.  V.  C.  M. — Marriage  with  Deceased  Wife*8  Sister. — P.  being 
about  to  go  through  the  ceremony  of  marriage  with  his  deceased  wife's 
sister,  executed  a  deed  whereby  he  assigned  a  policy  of  insurance  to 
trustees  to  hold  on  trust  for  himself  until  the  solemnization  of  the  in- 
tended marriage,  and  after  that  event  upon  trust  after  his  decease  for 
the  benefit  of  two  children  of  his  first  wife  and  the  children  of  the  then 
intended  marriage :  Held  that  the  trusts  of  the  settlement  subsequent 
to  that  for  the  settlor  himself  never  arose,  and  that  the  property  formed 
part  of  P.'s  general  estate  at  his  death. — Pawson  v.  Brottm,  41  L.T.  339. 

(ix.)  Ch.  Div.  V,  C.  M.  —  Rectification  —  Mistake  —  Evidence.  —  By  a 
marriage  settlement,  property  of  the  wife  was  settled  in  tmst  for  the 
wife  for  life,  and  after  her  decease  as  she  should  by  will  appoint,  and  in 
default  of  appointment  for  the  children  of  the  marriage.  On  an  affidavit 
by  the  wife  that  she  had  not  intended  to  limit  her  disposing  power  in  the 
event  of  her  surviving  her  husband,  the  Court  ordered  the  settlement  to 
be  rectified  by  inserting  a  power  of  appointment  by  deed.  —Edwards  v. 
Bingham,  28  W.B.  89. 

Ship:— 

(xix.)  Adm.  Ireland. — Action  in  Rem — Mortgage — Conditional  Bail. — 
A  mortgagee  of  a  ship,  though  he  may  intervene  in  an  action  in  rem 
for  equipment  and  repair,  cannot  claim  a  release  of  the  vessel  on  giving 
bail  conditioned  to  pay  the  claim  in  the  action  in  the  event  of  its  being 
held  to  have  priority  over  the  mortgage. — The  Acacia,  41  L.T.  564. 

(xx.)  P.  D.  A.  Div. — Arrest — Costs— Damage,— Where  the  holder  of  a 
bottomry  bond  arrests  the  ship  and  freight  on  which  the  bond  is  secured 
before  it  is  due,  and  the  bond  is  paid  at  maturity,  the  shipowner  is 
entitled  to  the  costs  occasioned  by  the  arrest,  but  not  to  damages  unless 
there  is  malice  or  gross  negligence. — The  Eudora,  L.B.  4  P.D.  208. 

(xxi.)  P.  D.  A,  Div. — Bottomry  Bond — Payment  due  on  Arrival — An  instru* 
ment  by  which  a  captain  binds  his  ship  to  pay  a  sum  of  money  for  goods 
supplied  within  six  days  after  arrival,  is  an  instrument  of  bottomry  and 
means  after  the  ship's  arrival. — The  CeciUe,  L.B.  4  P.D.  210. 
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(xzii.)  O.  P.  Div.—C/iar<«f -party— Custom  0/  Port, — ^By  a  oharfcer-partj  it 
was  agreed  that  a  yeesel  shoald  proceed  to  a  safe  port  on  the  Continent 
between  Havre  and  Hamburg,  both  ports  incladed,  as  ordered,  or  as  near 
thereto  as  she  uoald  safely  get.  The  ship  was  ordered  to  Hamboig : 
Heldf  that  a  oostom  of  the  port  of  Hamburg  that  the  charterer  was 
not  bound  to  accept  at  any  place  bat  Hamhnrg,  could  not  over-ride  the 
express  agreement  of  the  charter-party. — Haytan  y.  Irwin,  28  W.B. 
138. 

(xziii.)  C.  A. — Charter-party — Demurrage — OhUgation  to  Provide  Place  of 
Discharge. — Plaintiffs  agreed  by  charter-party  with  defendant  that  their 
ship  should  proceed  to  a  port  in  the  Baltic,  load  timber,  and  proceed  to 
London  to  the  S.  G.  docks  (which  are  private),  or  as  near  thereto  as  she 
might  safely  get,  and  deliver  the  same  on  being  paid  freight,  the  cargo 
to  be  received  at  port  of  discharge  as  fast  as  the  ship  could  deliver. 
Defendant  was  unable  to  obtain  a  berth  in  the  S.  G.  docks  for  unload- 
ing, as  the  docks  were  full.  Plaintiffs  brought  the  ship  to  London,  and 
being  refused  admission  to  the  docks  they  unloaded  the  ships  themselves 
by  lighters :  Held  that  defendant  was  liable  for  demurrage. — Nelson  v. 
Dahl,  L.R.  12  Gh.  D.  669;  41  L.T.  366 ;  28  W.R.87. 

(xxiv.)  P.  D.  A.  Div. — Oolliftion — Compulsory  Pilotage — Tv^  and  Tow, — A  tug 
which  comes  into  collision  with  another  vessel  is  not  exempt  from 
liability  by  reason  of  a  pilot  being  oompulsorily  on  board  the  vessel  she 
is  towing.—The  Mary,  L.R.  6  P.D.  14 ;  48  L.J.  P.D. A.  66 ;  41  L.T.  351 ; 
28  W.R.  95. 

(xxv.)  p.  D.  A.  Div. — Collision  "Defence  of  Compulsory  Pilotage — Costs. — 
In  an  action  for  damages  arising  from  a  collision,  defendants  pleaded 
that  the  danuMi^e  arose  solely  from  the  negligent  navigation  of  plaintilTs 
vessel,  or  the  default  of  a  licensed  pilot  in  charge  of  their  own  vessel ; 
and  at  the  trial  they  proved  their  exoneration  from  liability  on  the 
ground  of  compulsory  pilotage :  Held  that  the  action  must  be  dismissed 
without  oo8ts.—The  MaUhew  Ca/y,  28  W.R.  262. 

(xxvi.)  C.  A. — Collision — Extreme  Danger — Wrong  Mammivre. — Where  one  ship 
has  by  wrong  mancBUvres  placed  another  ship  in  a  position  of  extreme 
danger,  the  latter  will  not  be  held  liable  to  blame  if  she  has  not  been 
manceuvred  with  perfect  skill  and  presence  of  mind. — The  ByweU  Castle, 
L.R.  4  P.D.  219. 

(xxvii.)  C.  A.— Collision—Limitation  of  Liability—2b  ^  26  Vict.,  c,  63,  «.  64.— 
A  collision  having  occurred  between  the  S.  and  the  V.,  both  ships  were 
found  to  blame,  and  the  owners  of  each  ordered  to  pay  half  the  amount 
of  the  damage  done  to  the  other.  The  damage  to  the  Y.  was  £28,000, 
that  to  the  S.,  £4,000.  The  owners  of  the  S.  brought  an  action  to  limit 
their  liability,  in  which  they  paid  into  Gourt  £5,200  as  the  extent  of  their 
liability :  Held  that  the  owners  of  each  ship  must  prove  for  the  whole 
moiety  of  the  damage  sustained  by  ecMsh  ship,  and  that  the  limitation  of 
liability  must  be  applied  to  such  total  amount  of  proof,  and  not  to  the 
ultimate  balance  which  would  be  payable  by  the  S.  to  the  Y. — Chapman 
V.  -Royal  Netherlands  Steam  Navigation  Co.,  L.R.  4  P.D.  157. 

(xxviii.)  P.  D.  A.  Div. — Compulsory  Pitotage  in  Thames — Merchant  Shipping 
Act,  1854,  s.  353. — Pilotage  is  compulsory  on  a  vessel  belonging  to  the 
port  of  London  within  the  river  Thames.  --The  HamJcow,  L.R.  4  P.D.  197  ; 
28  W.R.  166. 

(xxix.)  Q.  B.  Div. — Injury  to  Seaman  ^Liability  of  Master  or  Owner — 17  ^ 
18  Vict,  c.  104,  s,  228. — A  seaman  on  board  a  British  ship  was  taken  ill, 
owing  to  the  bad  provisions  supplied  to  him :  Held  that  the  illness  so 
caused  was  a  hurt  or  injury  in  the  service  of  the  ship,  within  sec.  228, 
sub-sec.  1  of  the  Merchant  Shipping  Act. — Secretary  of  the  Board  of 
Trade  v,  Sundholm,  41  L.T.  469. 
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(xxx.)  H.  Ii. — Inswance — Partial  Loss — Repairs, — A  shipowner  effected  a 
policy  on  a  ship  which  sustained  damage  at  sea,  and  salvage  expenses 
were  incurred  :  the  owner  refused  to  abandon,  and  the  ship  was  repaired  : 
Held  that  the  measure  of  damages  was  to  be  ascertained  by  the  cost  of 
repairs,  less  one-third  new  for  old,  though  the  underwriters  would  in 
fact  be  liable  for  more  than  a  total  loss,  with  benefit  of  salvage ;  but 
that  they  were  not  liable  for  salvage  expenses. — Aitchison  v.  Lohre,  L.R. 
4  App.  755 ;  41  L.T.  823 ;  28  W.R.  1. 

(xxxi.)  P.  D.  A.  Div. — Salvage — Derelict — RemxiAMration, —  Salvors  having 
salved  a  derelict  vessel  by  meritorious  services^  rendered  at  the  risk  of 
their  lives:  her  cargo  and  freight  being  valued  at  £750,  the  Court 
awarded  the  salvors  jB360.— ITw  Hebe,  L.R.  4.  P.D.  217. 

(xxxii.)  P.  D.  A.  Div. — Salvage — Rival  Salvors — Tender — Consolidation, — 
When  separate  suits  were  instituted  for  salvage  services  to  a  vessel  and 
crew  by  rival  salvors,  the  Court  refused  to  consolidate  the  actions,  but 
allowed  the  defendant  to  make  a  single  tender  in  respect  of  the  whole 
services  rendered. — The  Jacoh  Landstrom,  L.B.  4  P.D.  191. 

Solicitor  :— 

(vii.)  Oh.  Diy.  M.  "B,.-^ Bringing  Action  vfithout  AtUhority — Staying  Pro- 
ceedings.— When  a  solicitor  has  begun  an  action  without  authority  from 
the  plaintiff  the  proceedings  will  be  stayed  and  the  solicitor  ordered  to 
pay  the  costs  of  all  parties.— JVurs«  v.  Purn/ord,  41  L.T.  611 ;  28  W.R.  145. 

(viii.)  O.  A. — Bringing  Action  without  Authority — Sta/ying  Proceedings, — When 
an  action  has  been  begun  by  a  solicitor,  without  the  authority  of  the 
nominal  plaintiff,  who  applies  to  have  the  action  dismissed,  notice  of 
the  application  should  be  served  on  the  defendant,  and  the  action  will 
be  dismissed,  and  the  solicitor  ordered  to  pay  the  costs  of  plaintiff  and 
defendant. — Newhiggin-by.the-Sea  Oas  Co.  v.  Armstrong,  28  W.R.  217. 

(ix.)  O.  A. — Lien  for  Costs — Solicitor  to  LocaX  Board — Prodxtction  of  Documents 
— Interlocutory  Order, — In  an  action  by  a  local  board  against  a  solicitor, who 
had  been  clerk  to  the  board  with  a  salary,  to  compel  the  production  of 
papers  on  an  interlocutory  motion :  Held  that  the  order  would  only  be 
made  before  the  trial  on  payment  into  Court  of  a  sum  of  money  sufficient 
to  meet  the  amount  claimed  by  the  solicitor,  on  which  sum  he  was  to  have 
the  same  lien  as  upon  the  papers. — Newington  Local  Bocurd  v.  Eldridge, 
L.R.  12  Ch.  D.  349. 

Trustee  :— 

(iii.)  Ch.  Diy.  F.  J. — Costs— Unnecessary  Action — Removal  of  Trustee. — 
A  tenant  for  life  under  a  settlement  brought  an  action  for  the  adminis* 
tration  of  the  trusts  of  the  settlement,  and  the  statement  of  claim  con- 
tained  charges  of  improper  conduct  a  ^cainst  a  trustee  of  the  settlement  and 
the  other  tenant  for  life  who  were  the  defendants.  These  charges  were 
withdrawn  at  the  trial :  Held  that  though  the  plaintiff  was  entitled  to  a 
decree  for  administration  he  roust  pay  the  costs  down  to,  and  including 
the  hearing. — Fane  v.  Fane,  41  L.T.  551. 

(iv.)  Ch.  Div.  V.  C.  "NL.— Investment^ East  India  Railway  8tocfc— 42  ^  48 
Vict,,  c.  oovi. — Trustees,  under  a  will,  were  empowered  to  retain  a  sum 
of  East  India  Railway  Stock  in  that  state  of  investment,  but  were  not 
empowered  to  invest  in  such  stock :  Held  that  thoy  might  accept  class  B. 
of  the  annuities  offered  in  lieu  of  &uoh  stock,  under  42  &  43  Yict.,  o.  ccvi. 
—Re  Chaplin's  Will,  28  W.R.  182. 

(v.)  Ch.  Div.  M.  R. — New  Trustee —Trtutee  hoAnng  Absconded — Trustee 
Act,  1850,  8. 82.— One  of  four  trustees  having  absconded :  Held  that  the 
Court  had  jurisdiction  under  sec.  82  of  the  Trustee  Act,  1850,  to  appoint 
the  other  three  trustees  in  the  place  of  the  original  four. — Re  Hwrford^s 
TrusU,  L.B.  18  Ch.  Div.  185  {  41  L.T.  882;  27  W.B.  289. 
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(vi.)  Ch.  DiV.  V.  C.  B.—Settlenunt  of  Reversion-  Power  to  CaU  for  Im. 
mediate  Payment.  —A.  being  absolutely  entitled  to  certain  trust  funds 
expectant  on  the  death  of  his  father,  who  was  life  tenant  thereof,  settled 
his  reversion  upon  his  marriage,  and  afterwards  took  an  assignment  to 
himself  of  bis  father's  life  interest :  Held  that  A.  and  the  trustees  of  his 
settlement  could  call  for  an  immediate  transfer  of  the  trust  funds. — 
Anson  v.  PoUer,  L.E.  18  Ch.  D.  141 ;  41  L.T.  682 ;  28  W.B.  91. 

Vendor  and  Furohaser  :— 

(xi.)  Ch.  Div.  M.  R. — Conditions  of  Sale — ^%s^deser%ption — CompensaUon 
after  Conveyance. — Conditions  of  sale  of  land  provided  that  if  any  error 
or  mis-statement  should  be  found,  it  should  not  annul  the  sale,  but  that 
compensation  should  be  made  in  respect  thereof.  An  error  in  the  quantity 
of  land  sold  was  discovered  after  execution  of  the  conveyance  :  Held 
that  the  purchaser  was  entitled  to  compensation. — Re  Thimer  §C  Skelton, 
L.R.  13.  Ch.  D.  180. 

(xii.)  Ch.  Div.  V.  C.  B.— Contract  by  Letter  — Time  for  Completian.^The 
agent  of  an  intending  purchaser  of  property  having  made  an  ofiFer  for  it, 
received  a  reply  by  letter  from  vendor's  agent  accepting  the  offer  and 
fixing  a  time  for  signing  the  contract.  The  purchaser's  agent  failing  to 
attend  within  the  time  named,  the  vendor's  agent  refused  to  complete : 
Held  that  the  contract  was  complete. — Bran^n  v.  8tannard,Ai  L.T.  484; 
28  W.E.180. 

(xiii)  Ch.  Div.  F.  J. — Specific  Performance — Conditions  of  Sale — InvestigciUon 
of  Prior  Title  Prohibited — PTotc  Disclosed. — Conditions  of  sale  precluded 
the  purchaser  from  making  requisitions  or  enquiries  as  to  title  prior  to  a 
certain  date.  A  flaw  in  the  title  was  disclosed  by  the  acts  of  the  vendor's 
solicitor :  Held  that  specific  performance  could  not  be  decreed  and  that 
the  action  must  be  dismissed,  or  there  must  be  a  reference  to  chambers 
to  ascertain  if  the  vendor  could  make  a  good  holding  title. — Smith  v. 
Robinson,  L.R.  13  Ch.  D.  148 ;  49  L.J.  Ch.  20;  41  L.T.  406;  28  W.B.  37. 

(xiv.)  Ch.  Div.  M.  B». — Specific  Performance — Misdescription — Underlease 
Described  as  Lease. — The  describing  an  underlease  as  a  lease  is  not  such 
a  misdescription  as  to  disentitle  the  vendor  to  specific  performance, 
when  the  fact  of  its  being  an  underlease  could  have  been  ascertained 
from  the  particulars  and  conditions  of  sale. — Camberwell  Building  Society 
V.  Holhway,  28  W.R.  222. 

(xv.)  Ch.  Div.  V.  C.  M. — Specific  Performance — Mistake — Completion  of 
Contract. — A  vendor  and  purchaser  of  a  leasehold  house  were  at  the  time 
of  the  sale  under  the  impression  that  a  restrictive  covenant  contained 
in  the  original  lease  could  be  removed  on  certain  terms  by  the  vendor's 
superior  landlord ;  and  after  the  sale  an  underlease  was  prepared, 
omitting  the  restrictive  covenant,  and  embodying  the  proposed  terms. 
It  appeared  afterwards  that  the  superior  landlord  had  no  power  to  dis. 
pense  with  the  covenant,  and  defendant  thereupon  stopped  payment  of 
his  cheque  for  part  of  the  purchase-money :  Held  that  specific  per- 
formance must  be  decreed,  and  the  underlease  rectified. — AUen  v. 
Richardson,  41  L.T.  615. 

(xvi.)  Ch.  Div.  P.  J. — Specific  Performance — Notice  to  Complete — Lochss.— - 
Plaintiff,  a  lessee,  with  an  option  of  purchase,  gave  notice  on  24th  Mardi, 
1877,  that  he  would  exercise  his  option.  The  abstract  of  title  was  not 
delivered  till  18th  June,  1878.  Nothing  further  was  done  till  24th  Sep- 
tember, when  defendant,  the  lessor,  gave  notice  that  unless  plaintiff 
completed  the  purchase  by  the  end  of  October  next,  he  should  treat  the 
contract  as  rescinded,  and  that  time  should  be  deemed  in  that  respect  of 
the  essence  of  the  contract.  The  purchase  was  not  completed  at  that 
date,  and  on  the  2lBt  November,  plaintiff  issued  his  writ  for  specific  per- 
formanoe :  Held  that  the  time  limited  in  the  notice  was  not  reasonable. 
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and  that  plaintiff  had  not  been  guilty  of  Buoh  laches  as  to  disentitle  him 
tu  specific  performance. — Crawford  v.  Toogoodf  L.B.  18  Ch.  D.  153 ;  41  L.T. 
549;  28  WJa.  248. 

Waste:— 

(i.)  Ch.  DiV.  M.  B. — Cutting  Ornamented  Timher— Proceeds  of  Sale.— 
An  eqnitable  tenant  for  life  unimpeachable  for  waste  bad  rut  and  sold 
ornamental  timber  which  was  injuring  the  g^wth  of  other  ornamental 
timber :  Held  that  he  was  entitled  to  the  proceeds  of  sale. — Baker  v. 
Sebright,  41  L.T.  614  ;  28  W.B.  177. 

Water  :— 

(iii.)  C.  A. — River  Lee  Navigation — Towing  Path. — Held  that  the  conservators 
of  the  Biver  Lee  had  not  the  freehold  of  the  land  forming  the  towing 
path  vested  in  them,  but  that  as  it  was  their  right  and  duty  to  keep  the 
towing  path  in  a  fit  state  for  the  public  use,  they  were  entitled  to  an 
injuncture  to  restrain  defendant  from  so  using  it  as  to  interfere  with 
its  use  by  the  public  for  purposes  of  navigation. — Lee  Conaervcmcy  Board 
V.  BuUon,  L.B.  12  Ch.  Div.  383 ;  41  L.T.  48L 

• 

(iv.)  C.  A. — S€de  of  Well  and  Right  to  Water  therefrom — Diver eior^  of  Soures 
of  Well. — Defendant  sold  to  plaintiff  a  well  and  the  right  of  conveying 
the  water  therefrom  through  a  pipe  under  defenduit's  land  without 
any  interruption  or  disturbance  by  defendant,  his  heirs,  or  assigns ; 
subsequently  purchasers  of  part  of  defendant's  land  so  drained  the  land 
that  the  water  ceased  to  flow  to  the  spring  and  the  well  became  dry : 
Held  that  the  defendant  had  only  conveycid  the  flow  of  water  after  it  had 
reached  the  spring,  and  that  there  had  been  no  breach  of  contract. — 
Brain  v.  Marfell,  41  L.T.  455 ;  28  W.B.  ISO. 

Will:— 

(xxii.)  Ch.  Div.  M.  R. — Appot-twnment — Shares  in  Asswrance  Society.— 
38  4^  34  Victf  c.  35 ;  88.  2,  5. — A  will  dated  in  1875  contained  a  bequest 
of  shares  in  a  life  assurance  society  unincorporated,  but  established  in 
1813  by  a  deed  of  settlement:  Held  that  a  bonus  or  surplus  profits  owing 
on  the  shares  were  apportionable  under  the  Apportionment  Act,  1870. — 
Carr  v.  QHJflths,  L.B.  12  Ch.  D.  655;  41  L.T.  540;  28  W.B.  28. 

(xxiii.)  P.  D.  A.  Div.— Codicil— B«-£a>«cutio»  of  fTiW—fiwocatMm.— Testator 
having  duly  executed  a  will  containing  a  clause  revoking  all  other  wills, 
executed  a  codicil  to  it,  and  subsequently  re-executed  the  will :  Held 
that  the  codicil  was  not  revoked.— In  the  goods  ofRawUne,  48  L.J.  P.D.A. 
64 ;  41  L.T.  559 ;  28  W.B.  139. 

(xxiv.)  Ch.  Div.  V.C.  "H.—Constructionr-  Annvity  for  Maintenance  and  Educa. 
tion. — Bequest  of  annuity  to  A. ;  and,  in  the  event  of  death,  the  annnity  to 
be  continued  to  her  children  for  their  maintenance  and  ediysation  :  Held, 
on  the  death  of  A.,  that  the  annuity  was  payable  to  the  children  during 
their  joint  lives  and  the  life  of  the  survivor. — Wilkins  v.  Jod/rell,  49  L.J. 
Ch.  26 ;  28  W.B.  224. 

(xxv.)  Ch.  Div.  M.  B. — Construction — Direction  to  pay  Debts  out  of  Per- 
sonalty— Mortgage — Exoneration — 30  ^  31  Vict.,  c.  69. — Testator 
directed  his  executors  to  pay  all  his  debts,  funeral,  and  testamentary 
expenses,  out  of  his  personal  estate  in  exoneration  of  his  real  estate. 
Afterwards  he  mortgaged  a  part  of  his  real  estate :  Held  that  the  mort- 
gaged property  was  primarily  liable  to  pay  the  mortgage  debt. — Roseiter 
V.  Rossiter,  49  L.J.  Oh.  36 ;  28  W.B.  238. 

(xxvi.)  Ch.  Div.  V.  C.  H. — Construction— Eldest  Son. — Devise  to  trustees  to 
use  of  £.  for  life,  remainder  to  trustees  to  preserve  contingent  re- 
mainders, remainder  to  use  of  eldest  son  of  B.  for  life,  with  remainder 
after  decease  of  such  eldest  son  to  the  use  of  the  eldest  son  of  his  body 


76  QUARTERLY   DIGEST. 

and  his  heirs  male  for  ever,  in  case  of  death  of  eldest  son  of  K.  without 
male  issue,  to  the  nse  of  the  second,  third,  and  every  other  son  of  £., 
and  of  the  heirs  male  of  their  bodies  respectively  :  K.'s  eldest  son  died 
after  date  of  will,  but  in  testator's  lifetime,  without  issue  :  He^  that  B.'s 
second  son  took  an  estate  tail. — Meredith  v.  TVejfry,  L.R.  12  Ch.  D.  170. 

(xxvii.)Ch.  Div.V,  C,  H. — ConstrtLction—  Exclusion  of  Next-of-Kin — Intestacy, 
— ^Testator  declared  that  five  persons  who  were  at  the  time  of  his  death 
included  among  his  next-of  .kin,  should  not  be  entitled  to  take  any  share 
of  his  personal  estate  of  which  he  might  happen  to  die  intestate.  There 
was  an  intestacy  as  to  residue :  Held  that  the  next  .of  .kin  other  than  the 
five  persons  were  entitled. — Bund  v.  Ofeen,  L.R.  12  Ch.  D.  819. 

(xxviii.)  Ch.  Div.  M.  B. — Construction — Executory  Trust — Oift  of  Leaseholds 
on  Trusts  to  Correspond  with  Uses  of  Freeholds. — Testator  devised  freeholds 
in  W.  to  his  third  son  and  his  issue  male  with  remainder  to  his  fourth 
son  and  his  issue  male  in  strict  settlement,  and  he  made  a  similar  devise 
of  freeholds  in  C.  in  favour  of  his  fourth  and  fifth  sons,  and  provided  that 
if  his  fourth  son  or  any  issue  male  of  his  fourth  son  should  become 
entitle  in  possession  to  the  W.  estates,  and  if  his  fifth  son  or  any  of  his 
issue  male  be  then  living,  the  limitations  of  the  G.  estates  in  favoor  of 
his  fourth  son  and  his  issue  male  should  absolutely  cease.  He  bequeathed 
leaseholds  in  C.  to  trustees  upon  such  trusts  as,  regard  being  had  to  the 
difference  in  the  tenure,  would  most  nearly  correspond  with  the  uses 
declared  of  the  C.  freeholds.  The  fourth  son  having  become  entitled  in 
possession  to  the  W.  estates :  Held  that  the  fifth  son  was  entitled  to  the 
rents  and  profits  of  the  leaseholds. — Miles  v.  Ha/rford,  L.R.  12  Gh.  D.  691 ; 
41  L.T.  378. 

(xxix.)  P.  D.  A.  Div.—  Construction — Oift  of  Household  Fwmitwre  and  all 
other  Effects. — Testatrix  bequeathed  all  her  household  goods,  famiture, 
plate,  linen,  glass,  and  all  other  effects  whatsoever  and  wheresoever  to 
A.  There  was  no  other  gift  of  general  personal  estate :  Held  that  the 
residuary  personal  estate  passed  to  A. — In  the  goods  of  Shepheard,  48  hj, 
P.D.A.  62. 

(xxx.)  Ch.Div.M.B. — Construction — Gift  Over  if  not  Actually  Received — Uncer^ 
tcUnty. — Bequest  of  share  of  residue  to  R.  and  G.,  but  in  case  R.  ahiUl  die 
before  he  shall  have  actually  received  the  whole  of  his  share,  and  without 
leaving  issue  at  his  decease,  then,  whether  the  same  shall  have  become 
due  and  payable  or  not,  such  part  or  parts  as  he  shall  not  have  actually 
received  to  be  paid  to  G.  R.  died  unmarried  without  having  received 
any  of  the  residue :  Held  that  the  gift  over  took  efteot. — Johnson  v.  Crookj 
L.R.  12  Ch.D.  689  j  48  L.J.  Gh.  777 ;  41  L.T.  400;  28  W.R.  12. 

(xxxi.)  Oh.  Div.  M.  R. — Gift  over  an  Alienation. — ^Testator  made  a  bequest 
to  his  wife  for  life,  with  remainder  to  his  son,  if  at  the  wife's  death  he 
should  not  have  done  anything  which  would  make  the  subject  of  the 
bequest  payable  to,  or  vested  in,  or  chargeable  for  the  benefit  of  any 
other  person :  but  if  before  the  decease  of  the  wife  he  should  have  d<Hie 
so,  then  over  on  other  trusts :  the  son  assigned,  by  way  of  mortgmge, 
all  his  interest  under  the  will  subject  to  the  proviso  or  condition  in  the 
will  contained :  the  mortgage  was  paid  off  before  the  death  of  the 
tenant  for  life  :  Held  that  there  was  no  forfeiture  of  the  aon*s  interest. — 
Samuel  v.  Samuel,  L.R.  12  Ch.  D.  162 ;  41  L.T.  462. 

(xxxii.)  Ch.  Div,  V.  C.  "H,,— Construction— Gift  to  Class  at  Twenty-cne  Prior 
Life.interest. — ^The  rule  that  a  bequest  to  a  class  to  be  paid  at  twenty  .one 
takes  effect  in  favour  of  members  of  the  class  coming  into  existence 
before  the  eldest  attains  twenty  .one  applies  although  the  will  creates  a 
prior  life.interest  which  determines  before  any  of  the  dasa  attains 
twenty -one. — Emmet  v.  Emmet,  49  L.J.  Oh.  21. 
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(zzxiii.)  Ch.  Div.  V.  C.  B. —  Construction — Legacies  Charged  on  Real  EsttUe — 
Oift  of  Mixed  Residue. — Testator,  after  directing  that  his  debts, 
and  faneral,  and  testamentarj  expenses  should  be  paid  out  of  his 
personal  estate,  gave  certain  legacies  as  to  one  of  which  he  directed 
that  if  it  sboald  fail  it  shoald  fall  into  his  residuary  estate.  He  then 
devised  all  his  hereditaments  in  the  parishes  of  B.,  L.,  and  B.,  and  all 
the  rest  residue  and  remainder  of  his  real  and  personal  estate  to  trustees 
upon  certain  trusts.  The  personal  estate  and  real  estate  other  than  that 
in  B.,  L.,  and  B.  were  insufficient  to  pay  the  legacies :  Held  that  the 
legacies  were  a  chai-ge  on  the  real  estate  in  B.,  L.,  and  E. — Bray  y. 
Stevens,  L.B.  12  Gh.  D.  162. 

(xxxiv.)  Ch.  Div.  V.  C  H. — Construction — Life  EsUUe^Power  to  Dispose  of 
Property — Oift  Over. — Gift  of  real  and  personal  estate  to  M.  for  life  to 
be  disposed  of  as  she  might  think  proper  for  her  own  use  and  benefit ; 
and,  in  the  event  of  her  decease  should  there  be  anything  remaining  of 
the  said  property,  the  same  should  go  to  E.  and  F. :  Held  that  M.  took  an 
estate  for  life  only  with  a  power  to  dispose  of  the  capital  during  her  life, 
but  not  by  will.— Ferrinflf  v.  Barrow,  L.B.  13  Ch.  D.  144 ;  49  L.J.  Ch.  16  ; 
28  W.B.  81. 

(xxxv.)  Ch.  Div.  M.  "Bf^Construction — Power  to  Appoint — Die  without 
Leamng  Children. — Gift  of  personalty  to  A.  for  life ;  at  her  death  to  be 
divided  among  her  children  if  she  has  any  in  such  proportions  as  she 
shall  think  proper ;  and,  if  she  dies  without  leaving  children,  the  whole 
to  go  at  her  death  to  other  persons.  A.  died  without  having  exercised 
the  power  of  appointment,  and  having  had  three  children,  one  of  which 
survived  her  :  Held  that  the  surviving  child  and  the  representative  of 
the  two  children  who  had  died  took  in  equal  shares. — Re  Jackson's  WiU, 
41L.T.  494;  28  W.B.  209. 

(xxxvi.)  Ch.  Div.  M.  13i,^ Construction — Specific  Bequest — Two  out  qf  Th/ree 
Houses — Election. — Testator  who  was  possessed  of  three  houses  in  B. 
street  bequeathed  the  two  houses  in  B.  street  in  trust  for  P.  for  life,  and 
then  to  form  part  of  his  residuary  gift :  Held  that  two  of  the  houses 
passed  under  the  gift,  and  that  P.  was  entitled  to  elect  which  two  he 
would  take.— Topl^y  v.  Eagleton,  L.B.  12  Oh.  D.  688;  28  W.B.  289. 
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Administration  ;— 

(zii.)  P.  D.  A.  Div. — Administration  Durante  AhsentiA — Executor  out  of 
Jurisdiction — 88  Oeo.  IIL,  e.  87,  s.  1. — ^The  ezeoutors  of  a  will  being  oat 
of  tho  jurisdiction,  the  Court  made  a  g^rant  of  administration  dwrante 
ahs^ntiA  to  ^e  nominee  of  the  next-of-kin,  limited  to  being  made  a 
party  to  proceedings  in  the  Chancery  Bir. — In  the  goods  of  Jenkins, 
.      49  L.J.  P.O. A.  80  J  41  L.T.  786;  28  W.B.  481. 

(xiiL)  O.  A. — Chargs  of  Debts — Bequest  of  Leaseholds — Eaxmeration. — Testator 
specifically  beqaeathed  personalty  npon  trusts  for  H.,  after  payment 
thereout  of  debts  and  funeral  expenses ;  and  bequeathed  his  residuary 
estate  to  plaintiff.  The  residue  included  a  leasehold  house,  the  lease 
being  worthless  and  the  house  out  of  repair.  In  order  to  procure 
acceptance  of  a  surrender  of  the  lease,  plaintiff  had  to  pay  a  sum  for 
dilapidations  and  rent :  Held  that  he  was  not  entitled  to  have  this  repaid 
to  him  out  of  the  specific  bequest. — Hawkins  v.  Hawkins,  L.B.  18  Ch.  D. 
490;  28W.R.  626. 

(xir.)  Oh.  Div.  V.  C.  B. — Executor — Retainer— Equitable  Assets, — Testator, 
being  at  his  death  entitled  to  the  unpaid  purchase-money  of  real  estate, 
directed  all  the  residue  of  furniture,  chattels,  and  effects  to  be  sold  by 
his  executors,  and  after  payment  of  his  debts  he  directed  the  balance 
of  the  proceeds  of  sale  and  all  other  moneys  or  securities  for  money  and 
other  personal  property  to  be  divided  between  his  executors.  The  estate 
was  insolvent  and  the  purchase-money  had  been  paid  into  Court :  Held 
that  an  executor  had  no  right  of  retainer  for  a  debt  due  to  him  out  of 
the  purchase-money. — Duignan  v.  Croome,  41  L.T.  672. 

(xv.)  P.  D.  A.  jyiv,— Intestacy — No  Next-of.Kin — Duchy  of  Cornwall — 
Sureties, — In  making  a  grant  of  letters  of  administration  of  the  estate 
of  an  intestate  who  had  died  in  Cornwall  without  any  known  next-of-kin, 
to  the  solicitor  of  the  Duchy,  the  Court  dispensed  with  sureties  to  the 
administration  bond. — In  the  goods  €(f  Canning,  41  L.T.  737  j  28  W.B. 
278. 
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Agreements  and  Contraots  :  — 

(xi.)  Q.  B.  Div. — Agreement  to  Repair — Voluntary  LiquidoHot^— Atsign- 
ment  of  Contract. — PJaintiif  company,  bj  agreement  in  writiiig>  ^ 
waggons  to  defendant  for  a  term  of  years,  the  company  covenantiog  to 
keep  them  in  repair.  Sabseqaently  the  company  waa  woond.np  luider 
the  saper^ision  of  the  Goart,  and  the  Uqnidators  assigned  the  ooatraot 
to  another  company :  Held  that  the  contract  was  still  binding  on 
defendant.— British  Waggon  Co.  ▼.  Lea^  L.E.  6  Q.B.D.  14© ;  28  W.E.849. 

(xii.)  C.  A. — Breach  of  Forward  Contract — Measure  of  Dcunages.—T^ 
damages  for  the  breach  of  a  forward  contract  to  accept  goods  for  which 
there  is  no  market  is  the  amount  of  damage  actnaUy  snstaiiied,  tbe 
person  who  broke  the  contract  not  being  liable  in  respect  of  additional 
loss  caused  by  the  other  party  not  doing  what  he  reasonably  ooght  to 
do,  and  he  not  being  bound  to  act  otherwise  than  in  the  ordinary  ooone 
of  business. — Dunkirk  Colliery  Co.  v.  Lever,  41  L.T.  633. 

(ziii.)  C.  A. — Contract  to  Dedicate  to  Public — Notice. — An  assignee  of  land  from 
a  purchaser  for  value  without  notice  is  not  affected  by  an  agreement 
which  does  not  run  with  the  land,  though  he  have  notice  himself.— 
Attomey'Qeneral  v.  Biphoephated  Chtano  Co,,  49  L.J.  Gh.  68. 

(xiv.)  Ch.  Div.  V.  C-  M. — Promise  to  Leave  by  Will. — Marriage  en  FM 
of  Promise. — B.  wrote  a  letter  to  A.  to  the  effect  that  a  setUement  pro- 
posed by  A.  to  be  made  on  his  marriage  with  B.'s  daughter,  wai 
satifactoxy,  and  that  he  had  by  his  will  settled  his  money  equally  on  hii 
daughters.  A.  married  B.*s  daughter,  but  never  made  a  settlement,  and 
his  wife  died  leaving  children.  B.  died  subsequently,  having  made  a 
fresh  will  by  which  he  left  all  his  property  to  another  daughter :  HeU 
that  there  was  no  contract  by  B.  to  leave  anything  to  A.'s  wife  which  L 
could  enforce.— iftncX:^  v.  Allen,  28  W.B.  538. 

Arbitration  :^ 

(iv.)  Q.  B.  Div. — Agreement  of  Partnership —Mattera  of  Detail — AppointMeid 
of  Arbitrator — 17  ^18  Vict,  c.  126,  s.  12. — An  agreement  between  two 
telegraph  companies  for  working  their  undertakings  in  unison,  provided 
that  either  party  might,  after  five  years,  claim  to  have  the  agreement 
modified  in  matters  of  detail  by  arbitration;  and  in  case  the  partiee 
should  differ  the  matter  was  to  be  referred  to  a  sole  arbitrator  appointed 
in  accordance  with  the  Railway  Gompanies  Arbitration  Act,  1869.  The 
Board  of  Trade  having  refused  to  act  under  this  Act  on  an  application 
by  one  of  the  companies :  Held  that  the  Gourt  had  jurisdiction  to 
appoint  an  arbitrator,  but  that  a  claim  to  vary  the  proportion  of  gro0 
receipts  to  be  paid  by  one  company  to  another  was  not  a  matter  of 
detail.— Ae  Brazilian  Telegraph  Co.  and  Western  Telegraph  Co.,  42  L.T.  284. 

(v.)  Ch.  Div.  M.H. — Award  made  Rule  of  Court — NoHce  to  set  Aeids.- 
Where  by  agreement  an  award  has  been  made  a  rule  of  Court  in  aoy 
particular  division  of  the  High  Gourt,  an  application  to  set  aside  the 
award  can  only  be  made  in  that  division. — Re  Lomax,  28  WJL  486. 

Bankruptcy  :— 

(xlvii.)  C.  A. — Act  of  Bankruptcy — Assignment  for  Pckst  Debt. — An  assignment 
of  all  a  person's  property  except  book  debts  to  secure  an  antecedent 
debt  is  not  an  act  of  bankruptcy  if  the  book  debts  have  a  substantial 
value.— £a>  parte  Field,  Re  Mallow,  28  W.R.  267. 

(xlviii.)  C.  J,  B. — Appeal  from  County  Court — Time. — ^Thetimeforenteriogao 
appeal  from  a  Gounty  Gourt  Judge  to  the  Chief  Judge,  is  twenty^one 
days  from  the  day  when  the  decision  appealed  against  was  pronounced* 
—Ex  parte  Whitton,  Re  Greaves,  42  L.T.  68  j  28  W.B.  482. 
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(xliz.)  C.  A. — Assignment  of  Chose  in  Action— Notice  to  Trustee — Bankruptcy 
Act,  1849,  s.  141. — A  person  entitled  to  a  reveraionarj  share  in  a  trost 
f  and  beoame  bankrupt  in  1866,  and  in  1871  assigned  his  reversionary  share 
to  a  parohaser  without  notice  of  the  bankruptcy,  who  gave  immediate 
notice  of  the  assif^nment  to  the  trustee  of  the  fond.  The  trustee  had  no 
notice  of  the  bankruptcy  till  1878,  in  which  year  the  reversion  fell  into 
poBsession:  Held  that  the  title  of  the  assignee  in  bankruptcy  must 
prevail  against  that  of  the  purchaser. — Re  Bright^ s  Settlement y  L.B.  13 
Ch.  D.  418. 

(I.)  C.  A. — Composition — Omission  of  Debt — Waiver. — Decision  of  0.  P.  Div. 
(see  Bankruptcy  v.,  p.  4)  affirmed. —Qpj>e»/ieim  v.  Jackson,  49  L.J. 
C.P.  216. 

(li.)  C,  J.  B. — Costs — Taxation — Accotrntant. — Where  liquidation  proceed- 

.  itigs  had  been  superseded  by  bankruptcy,  the  charges  of  an  accountant, 

who  hod  made  up  the  bankrupt's  books  and  afterwards  been  appointed 

receiver  in  the  liquidation,  were  allowed. — Ejo  parte  Greener,  lie  George, 

41  L.T.  739. 

(lii.)  Ch.  !Diy.  M.  H. — Disclaimer — Freeholds — Legal  Estate.— The  trustee 
of  a  bankrupt  disclaimed  all  interest  in  freehold  property  of  which  the 
bankrupt  was  possessed  subject  to  certain  onerous  covenants  and  to  an 
equitable  mortg^age  :  Held  that  the  legal  estate  in  the  property  passed 
away  from  the  trustee  and  did  not  vest  in  the  bankrupt. — Re  Mercer  and 
Moore* s  Contract,  49  L.J.  Oh.  201 ;  Re  Beardsworth  ^  Moore* s  Contract, 
28  W.B.  485. 

(liii.)  C.  A. — Disclaimer — Leaseholds — Liability  for  Rent, — A  trustee  in  bank- 
ruptcy took  possession  of  premises  held  on  a  lease  by  the  debtor  and 
paid  rent.  After  the  last  payment  of  rent  he  kept  the  key  of  the 
premises  but  did  not  use  them,  and  subsequently  gave  up  the  key  and 
disclaimed :  Held  that  the  trustee  was  not  liable  for  the  rent  from  the 
period  of  last  payment  till  the  disclaimer. — Lowrey  v.  Barker,  42 
L.T.  215. 

(Hv.)  Q.  B,  Div. — Disclaimer — Leaseholds — Service  of  Notice. — A  disclaimer 
of  a  leasehold  interest  by  a  trustee  in  bankruptcy  is  opeititive  though  no 
application  for  leave  has  been  made  to  the  Court.  The  mere  posting  of 
an  application  to  the  trustee  requiring  him  to  decide  whether  or  not  he 
will  diBoiaim  is  not  sufficient,  but  such  application  must  be  received  by 
the  trustee  to  make  it  effective. — Reed  v.  Harvey,  L.B.  8  Q.B.D.  184  ; 
28  W.B.  423. 

(Iv.)  C,  J.  B. — Distress— Declaration  of  Insolvency — Jurisdiction — Co^ts, — 
A  landlord  seized  goods  under  a  distress  before,  and  sold  them  after  the 
commencement  of  the  tenant's  bankruptcy,  and  the  County  Court  Judge 
ordered  the  landlord  to  pay  to  the  trustee  the  amount  levied  and  damages 
for  an  ezoesdve  distress :  Held  that  there  was  no  jurisdiction  to 
make  the  order,  but  as  this  objection  was  not  taken  in  the  Court  below, 
no  costs  were  given  on  the  appeal. — Ex  parte  EaUmgh,  Re  Cliffe,  42  L.T. 
95 ;  28  W.B.  488. 

(Ivi.)  C.  J.  B. — Eligit — Seiaare  --Bankruptcy  Act,  1869,  s.  87.— A  sheriff  having 
seized  a  trader's  g^oods  under  an  eligit,  after  an  inquisition  had  been 
held,  delivered  them  to  the  judgment  creditor.  After  seizure  and 
before  delivery  the  debtor  filed  a  liquidation  petition :  Held  that  the 
execution  creditor  was  entitled  to  the  goods  seized. — Ea  parte  Ormandy, 
Re  Gourla/y,  42  L.T.  155. 

(Ivii.)  C.  p.  Div. — Execution — Notices  of  Bankruptcy. — Notice  after  seizure 
and  before  sale  to  an  execution  creditor  that  a  petition  in  bankruptcy 
has  been  filed  against  his  debtor,  is  constructive  notice  of  an  act  of 
bankruptcy  having  been  committed  by  the  debtor. — Lucas  v.  Dicker ^  28 
W.B.  687. 
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(Iviii.)  C.  A,— Execution— Sale  be/ore  Seizure— Pay fnent  hy  Third  Party- 
The  sheriff  being  about  to  levy  an  exeontion  under  a  writ  of  /•  M- 
against  a  non.trader,  H.  agreed  to  take  certain  selected  articles  of  tbe 
debtor's  and  pay  for  them  snffioient  to  satisfy  the  execution.  The  sheriff 
afterwards  seized  the  goods,  and  the  debtor  filed  a  liqoidatioii  petition* 
H.  then  paid  the  amoont  of  the  levy  to  the  sheriff  who  retired.  The 
selected  goods  were  taken  possession  of  by  the  trustee  in  the  liquida- 
tion and  sold  for  double  the  amount  paid  by  H. :  Held  that  the  tnutee 
was  entitled  to  the  goods  selected. — Ex  parte  Hall,  Re  Tovmsend,  42L.T. 
162. 
(Hx.)  O.  J.  B. — Fraudulent  Assignment — Lapse  qf  Twelve  Months—Impeach, 
ment — Jurisdiction. — A  deed  executed  by  a  bankrupt  more  than  twelve 
months  before  his  bankruptcy  cannot  be  impeached  as  fraudulent  under 
the  Bankruptcy  Act. — Ex  parte  Harrison,  Be  Harrison,  L.R.  13  Ch.  D. 
603 ;  41  L.T.  768;  28  W.E.  280. 

(Ix.)  C.  A.  -Liquidation — Creditor* s  Meeting — Voting  —  Blank  Proiy.  — f 
creditor  of  a  liquidating  debtor  who  signs  a  proxy  in  blank  and  Bcnds  it 
to  his  solicitor,  who  forwards  it  to  the  debtor's  solicitor,  thereby  confers  on 
the  latter  an  implied  authority  to  fill  up  the  proxy  in  his  own  name  and 
to  vote  on  the  creditor's  behalf. — Ex  parte  Duce,  Re  WhitehovMi  LB. 
13  Ch.  D.  429 ;  28  W.E.  601. 

(Ixi )  C.  A.— Liquidation-  Creditor^  Meeting— Voting— Proxy.— A  creditor 
who  is  present  at  a  general  meeting  under  a  liquidation  petition,  cannot 
be  considered  as  present  on  behalf  of  another  creditor  for  whom  he  faoldi 
a  proxy,  though  the  proxy  is  on  the  file  of  proceedings,  nnless  he  does 
some  act  to  show  that  he  intends  to  be  present  on  behalf  of  his  prinoipil' 
The  fact  that  a  creditor  who  has  signed  a  notice  summoning  a  generti 
meeting  for  the  purpose  of  removing  the  trustee,  and  has  voted  for  hii 
removal,  had  previously  sold  his  debt,  will  not  invalidate  the  notice  or 
resolution.— £a>  parte  Evans,  Re  Baum,  L.E.  13  Ch.  D.  424;  28  W.R.  (00. 

(Ixii.)  C.  J.  B. — Liquidation — Filing  PeHtion — Emecution — Seizure. — A  liqw* 
dation  petition  filed  by  a  debtor  in  the  proper  office,  is  good,  though 
filed  after  office  hours.  A  seizure  by  sheriff's  officers  is  imperfect  whore 
neither  the  warrant  is  produced  nor  the  seizure  made  public. — Et  pari« 
Jones,  Re  Williams,  42  L.T.  167. 

(Ixiii.)  C.  A. —  Liquidation  — Registration  —  Small  Assets — Bona  Fidss.—  A 
liquidating  debtor's  statement  showed  debts  amounting  to  £694  and 
assets  to  £86,  and  resolutions  for  liquidation  by  arrangement  and 
discharge  of  the  debtor  were  passed :  Held  that  the  resolutions  were 
not  an  abuse  of  the  procedure  of  the  Court  or  passed  mala  fide.— it 
parte  Early,  Re  Qolding,  L.E.  18  Ch.  D.  300;   28  W.E.  810. 

(Ixiv.)  C.  J.  B. — Liquidation — Secured  Creditor — Dividend, — G.,  who  was 
entered  in  a  liquidating  debtor's  statement  as  a  fully  secured  creditor, 
entered  into  an  arrangement  with  the  trustee  as  to  the  realization  of 
his  securities,  by  which  it  was  agreed  that  if  the  secnritiea  proved 
deficient,  G.  should  be  entitled  to  prove  for  the  balance.  Pending  this 
arrangement  a  dividend  was  paid  to  the  creditors,  no  notice  of  which 
was  given  to  6.  The  securities  having  proved  deficient :  Heid  tiiat  6. 
was  entitled  to  be  paid  the  dividend  on  the  balance  due  to  him.— fz 
parte  SneU,  Re  Cole,  42  L.T.  62. 

(xlv.)  C.  J,  B. — Liquidation — Secured  Creditor — Proof— Dividend, — A  secured 
creditor  sent  to  the  trustee  in  a  liquidation  a  proof  of  his  debt  and  t 
statement  of  his  securities.  The  trustee  required  him  to  value  the 
securities  which  he  refused  to  do,  and  the  trustee  rejected  the  proof 
and  afterwards  paid  a  dividend  to  the  other  creditors.  The  next  da; 
the  secured  creditor  realized  his  securities  and  sent  in  a  proof  for  tba 
balance  of  his  debt :  Held  that  he  was  entitled  to  be  paid  the  dividend 
on  such  balance.— i.U  parte  Good,  Re  Lee,  41  L.T.  660 ;  28  W.B.  27& 
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(Ixvi.)  C.  J.  B. — Mortgage— Attornment  Clause — Ewcesswe  Rent — Distress. — 
The  mere  fact  that  a  mortgage  deed  reserves  a  rent  which  is  excessive, 
having  regard  to  the  value  of  the  property  mortgnged,  is  not  sufficient 
to  show  an  intention  to  evade  the  bankruptcy  law,  nor  to  deprive  the 
mortgagee  of  the  benefit  of  a  distress  on  the  bankraptoy  of  the 
mortgagor. — Ex  parte  Bank  of  Whitehaven,  Re  Bowes,  28  W.E.  623. 

(Ixvii.)  C.  J,  B. — Order  and  Disposition — Trust  Estate. — A  farmer,  by  his  will, 
gave  his  residuary  personalty  to  his  widow  and  a  oo.trustee  upon  trust 
to  permit  the  widow  to  have  the  income  for  life,  with  remainder  over. 
The  widow,  with  the  consent  of  the  co-trostee.  continued  to  carry  on  the 
farming  business,  and  took  a  fresh  lease  in  her  own  name,  but  a  joint 
banking  account  was  opened  in  her's  and  the  co-tru8tee*s  names  as 
executors  of  the  testator :  Held  on  the  bankruptcy  of  the  widow  that 
the  farming-stock  was  sufficiently  ear-marked  as  trust  property,  and 
that  only  her  life  interest  passed  to  the  trustee  in  bankruptcy. — Ex  parte 
Barber,  Re  Anslow,  28  W.B.  522. 

(Ixviii.)  H.  Ii. — Partnership — Do^able  Proof — Two  Firms. — Decision  of  Court  of 
Appeal  (see  Bankruptcy  xxvii.,  p.  6)  affirmed. — Banco  de  Portugal  v. 
Waddell,  28  W.R.  477. 

(Ixix.)  C.  A. — Partnership  —  Joint  and  Separate  Creditors.  —  Decision  of 
C.  J.  B.  (see  Bankruptcy  -na.,  p.  6)  affirmed. — Ex  parte  Butcher,  Re  Mellor, 
L.R.  13  Ch.  D.  465 ;  28  W.E.  484. 

(Ixx.)  C.  A. — Petitioning  Creditor's  Debt — Right  to  Dispute. — A  debtor,  against 
whom  a  bankruptcy  petition  had  been  presented,  claimed  a  right  to 
dispute  the  debt  on  the  ground  that  he  had  made  a  payment  to  the 
creditor  which  reduced  the  debt  below  £50.  The  creditor  waa  not 
present  at  the  hearing,  and  the  petition  was  dismissed :  Held  that  the 
creditor  ought  to  have  an  opportunity  of  g^iving  evidence  against  the 
debtor.— £a!  parte  Learoyd,  Re  Luttman,h.B,.  18  Gh. D.  821 ;  42  L.T.  162; 
28  W.R.  402. 

(Ixxi.)  C,  A.,— Proof — Contingent  Debt — Annuity  under  Separation  Deed. — A 
liquidating  debtor  had,  by  a  separation  deed,  agreed  to  pay  an  annuity 
to  a  trustee  daring  the  joint  lives  of  himself  and  his  wife,  the  annuity  to 
cease  on  cohabitation  being  resumed :  Held  that  as  the  value  of  the 
annuity  had  not  been  ascertained,  the  trustee  could  not  vote  in  respect 
of  it  at  the  creditors*  meeting. — Ex  parte  Pearce,  Re  Qreaves,  L.E.  13 
Ch.  D.  262 ;  41  L.T.  742  j  28  W.R.  404. 

(Ixxii.)  C.A. — Proof — Lease  to  Partners — Disclaimer — Joint  and  Separate  Estate. 
— A  lease  was  granted  to  four  partners  with  a  joint  and  separate 
covenant  to  pay  rent.  One  partner  died  and  the  other  three  carried  on 
the  bnsiness  till  bankruptcy,  when  the  trustee  disclaimed  the  lease  : 
Held  that  the  lessor  could  prove  in  respect  of  the  disclaimer  against  the 
separate  estates  of  the  bankrupts,  and  not  against  their  joint  estate. — 
E»  parte  Corbett,  Re  Shand,  42  L.T.  164. 

(Ixxii i.)  C.  A. — Proof — Secured  Creditor — Omission  of  Part  of  Security.-^A 
mortgagee  of  a  house  belonging  to  a  liquidating  debtor  sold  the  house 
by  ancticn,  but  did  not  sell  the  fixtures,  and  afterwards  proved  for  the 
balance  of  his  debt :  Held  that  he  could  not  afterwards  claim  the 
proceeds  of  sale  of  the  fixtures. — Ex  parte  BagshaWj  Re  iTer,  L.E.  13 
Ch.  D.  304;  41  L.T.  743  ;  28  W.E.  403. 

(Ixxiv.)  C.  A. — ProofSolicitor^s  Bill — Reduction  by  Registrar. — Where  a 
solicitor  tenders  a  proof  in  his  client's  bankruptcy  in  respect  of  a  bill  of 
costs,  the  registrar  has  jurisdiction  to  determine  the  amount  due. — E» 
parte  Ditton,  Re  Woods  (2),  L.E.  13  Oh.  D.  318;  42  L.T.  161;  28 
W.E.  402. 

(Ixxv.)  C.  A. — Stoppage  in  Transitu — Suh.Purcluism: — When  a  vendee  sells 
goods  to  a  sab-vendee,  so  long  as  the  transit  originally  contemplated 
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oontinnes,  tbe  original  rendor't  right  of  stoppage  in  transiiu  existg, 
sabjeot  to  the  eqaity  of  the  sab-yendee  to  have  the  g^ooda  on  paying  for 
them.— Eoj  pai  U  Qolding  Davis  ^  Co.,  Re  Knight,  28  W.R.  481. 

(Ixxvi.)  C.  J.  B. — Two  Petitions— Service — Priority. — A.,  filed  a  baokraptCf 
petition  against  a  debtor,  and  on  the  same  daj  B.,  knowing  of  A.'8  petition, 
filed  a  second  petition  and,  by  coUnsion  with  the  debtor,  oontrired  to 
ser^e  his  petition  before  A.  coald  serve  his ;  and  the  debtor  consenting 
was  adjudicated  bankrupt  immediately  on  fi.'s  petition :  Held  that  A.'s 
petition  was  entitled  to  priority. — E»  pa/rte  Nichol$(m,  Re  White,  42 
L.T.  192. 

Bill  of  Exchange  :— 

(ii.)  Ex.  Div. — Acceptance  in  Blank  —  Forged  Indorsement — EMenee. — 
When  a  bill  is  accepted  in  blank  and  afterwards  filled  in  with  the  name 
and  signature  of  a  person  as  drawer  and  indorser,  the  acceptor  csnnot, 
as  against  a  bond  fide  indorsee  for  value,  adduce  evidence  to  show  that 
either  the  drawing  or  indorsement  is  a  forgery. — London  and  Sovik- 
Western  Banh  v.  Wentworth,  L.R.  5  Ex.  D.  96 ;  42  L.T.  188 ;  28 
W.R.  516. 

(iii.)  Ch.  Div.  V.  C.  M. — Remittances  to  cover  Accepta/nce — Appropriation' 
— A  bank  was  in  the  habit  of  drawing  bills  on  a  company  which  the 
latter  accepted,  and  the  bank  remitted  bills  to  the  company  to  provide 
for  meeting  the  acceptances.  The  company  stopped  payment  having 
accepted  bills  for  the  bank  which  had  not  yet  fallen  due.  At  the  time 
of  the  stoppage,  the  bank  had  remitted  bills  to  the  company  some  of 
which  had  been  discounted.  The  acceptances  were  not  met,  and  the 
bank  had  to  take  up  the  bills  drawn  by  it :  Held  that  the  remitted  bills 
did  not  form  part  of  the  general  assets  in  the  winding-up  of  the 
company,  but  had  been  appropriated  to  meet  the  acoeptanoee.— R« 
Qoth&nhwg  Commer(^l  Co.,  42  L.T.  174;  28  W.E.  466. 

Bill  of  Sale  :— 

(ix.)  Q.  B.  Div. — hnplied  License  to  Carry  on  Business — Sale  of  Goods- 
Title  of  Vendee. — A  farmer  and  dealer  granted  a  bill  of  sale  over  all  hii 
growing  crops,  goods  and  chattels,  wMoh  then  or  thereafter  should  he 
on  his  farm  and  premises,  and  he  was  allowed  to  remain  in  possession 
and  carry  on  the  farm :  Held  that  he  had  an  implied  authority  to  sell 
farm  produce  in  the  ordinary  course  of  business. — National  MereanW$ 
Bank  v.  Hampson,  L.E.  6  Q.B.D.  177  ;  28  W.E.  424. 

(x.)  C.  A. — Injunction  —  Interlocutory  Application, —  On  an  interlooutorj 
application  by  the  grantor  of  a  bill  of  sale  to  restrain  the  grantee  from 
continuing  in  possession,  relief  will  not  be  gpranted  except  on  the  grantor 
paying  into  Court  the  amount  claimed  by  the  grantee,  unless  the  bill  of 
sale  is  clearly  invalid.— Hi W  v.  Kirkwood,  42  L.T.  105 ;  28  W Jl.  368. 

(xi.)  Ch.  Div.  V.  C.  M. — Mortgage  of  Lease  and  Covenant  to  Charge 
Furnitture — Attestation— 4!l  ^  42  Vict,  c.  81,  s.  10.— The  lessees  of§ 
theatre  under  an  agreement,  charged  the  agreement  with  the  paymttit 
of  a  sum  of  money  to  N.  and  covenanted  to  charge  the  furniture  brought 
into  ihe  theatre  with  payment  of  the  moneys  thereby  secured :  Htid 
that  this  was  a  bill  of  sale  within  the  Act  of  1878,  and  not  having  been 
attested  by  a  solicitor  was  void  as  between  grantor  and  grantee.— 
Baghott  v.  Norman,  41  L.T.  787. 

(xii.)  C.  J.  B. — Mortgage  of  House  and  Furniture — Apparent  Possession^ 
17  ^  18  Vict.,  c.  36,  8.  7. — The  mortgagor  of  a  house  and  furniture  let 
the  house  and  furniture  with  the  consent  of  the  mortgagee  to  a  tenant, 
who  was  to  pay  a  part  of  the  rent  to  the  mortgagee  :  Held  that  during 
the  contin nance  of  the  tenancy  the  furniture  was  not  in  the  apparent 
possession  of  the  mortgagor  within  the  Bills  of  Sale  Act,  1864. — Em  partt 
MorHson,  Re  Westray,  42  L.T.  168  ;   28  W.E.  624. 
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(zin.)  O.  J.  B. — Registration — Description  of  Occupation  of  Qrantor — 41  ^  42 
Vict.t  c,  81,  8.  10. — ^The  grantor  of  a  bill  of  sale,  who  wa§  a  farmer, 
aaotioneer,  and  bill  discounter,  described  his  oooapation  in  the  bill  of 
sale  and  affidavit  as  that  of  a  farmer  and  auctioneer :  Held  an  insufficient 
description  for  the  purposes  of  the  Bills  of  Sale  Act,  1878. — Ea  parte 
National  Mercantile  Bank,  Re  Haynes,  42  L.T.  64;  28  W.B.  899. 

(xiv.)  Ex.  Div. — Bale  of  Qoods  and  Subsequent  Letting — Apparent  Possession 
— 17  ^  18  Viet.y  c.  36,  s.  1. — P.,  a  trader,  sold  to  plaintiffs  certain 
machinery  for  £700,  and  signed  a  receipt  for  the  same ;  and  plaintiffs,  by 
agreement  in  writing,  let  the  machinery  to  P.  for  three  years  for  £882 
payable  in  quarterly  instalments,  provided  that  if  P.  made  any  default 
in  payment  or  became  bankrupt,  or  assigned  or  parted  with  possession 
of  the  machinery,  plaintiffs  might  take  possession  of  the  machinery. 
Neither  the  receipt  nor  the  agreement  was  registered  under  the  Bills  of 
Sale  Act,  1854.  P.  subsequently,  without  the  knowledge  of  plaintiffs 
and  after  making  default  in  payment  of  the  instalments,  delivered 
the  machinery  to  defendant,  an  auctioneer,  for  sale,  and  defendant 
advanced  £100  thereon  to  P.,  who  afterwards  committed  an  act  of 
bankruptcy  by  absconding :  Held  that  plaintiffs  were  entitled  to  recover 
the  machinery. — Lincoln  Waggon  Co.  v.  Mumfordf  41  L.T.  655. 

Burial  Ground:— 

(i.)  C.  A. — Closed  Ground — Expense  of  Repairing— -18  ^  19  Vict.,  c,  128, 
s.  18. — A  detached  piece  of  land  was  in  1838  conveyed  to  the  Church 
Building  Commissioners  as  an  addition  to  the  burial-ground  of  the 
parish  of  W.  It  was  used  as  a  burial-ground  for  the  parish  till  1854 
when  it  was  dosed,  and  a  burial.board  appointed  for  the  township  of  W. 
The  parish  of  W.  consisted  of  the  township  of  W.  and  five  other  town- 
ships, each  having  separate  overseers  and  poor-rates :  Held  that  the 
dosed  bnnal-ground  must  be  kept  in  order  by  the  churchwardens,  and 
the  expenses  repaid  to  them  out  of  the  rate  of  the  township  of  W.  within 
which  the  ground  was  situated. — Regina  v.  Bishop  Wearmouth  BuriaU 
Board,  L.K.  5  Q.B.D.  67. 

Canada,  Law  of  :— 

(ii.)  P.  C. — Distribution  of  Legislative  Power — Election  Petitions — 30  Vict, 
c.  S,  s.  41 — Conodtan  Statute,  37  VicL,  c.  10. — The  Dominion  of  Canada 
Contra  verted  Elections  Act,  1874,  does  not  contravene  sec.  92,  sub.  sec. 
14,  of  the  British  North  America  Act,  1867»  which  sub-section  does  not 
relate  to  election  petitions. — Valin  v.  Langlois,  L.R.  5  App.  115;  41  L.T. 
662. 

(ill.)  P.  C. — DoncUion — Revocabiliiy  of  Gift  on  Birth  of  Children. — By  a  notarial 
deed  dated  previously  to  the  coming  into  operation  of  the  Civil  Code, 
appellant  gave  a  small  annuity  to  respondent  in  trust  for  her  five 
daughters.  The  gift  was  made  soon  after  appellant  came  of  age :  Held, 
under  the  circumstances,  that  the  gift  was  not  revocable  on  the  subse- 
quent birth  of  children  to  the  appellant. — Symes  v.  Cuvillier,  L.R.  5 
App.  138;  42  L.T.  198. 

(iv.)  P.  C.  —  Servitude — Repair  of  Road  —  Sheriff* s  Sale — Prescription. — 
Respondents  conveyed  land  to  8.  subject  to  the  obligation  that  part  of  it 
was  to  be  used  as  a  road  which  the  grantee  was  to  keep  in  repair.  The 
land  afterwards  became  the  property  of  D.  and  was  sold  to  the  appellant 
by  the  sheriff  under  a  decree.  No  repairs  had  been  done  or  claims  made 
in  respect  of  them  for  ten  years :  Held  that  appellant  was  liable  for 
repairs. — Dorion  v.  Les  Eclesiastiques  de  St.  Salpice,  42  L.T.  132. 

Gey  Ion,  Law  of  :— 

(i).  P.  C. — Mutual  Will — Construction — Gift  to  Husband  and  Wife  and 
Another — Gift  to  Class. — A.  and  his  wife  C.  by  mutual  will  appointed 
their  daughter  and  her  husband  D.  and  her  son  the  plaintiff,  and  the 
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ohildren  which  might  thereafter  be  procreated  by  their  daughter  to  be 
the  sole  heirs  of  all  the  joint  estates  of  A.  and  C.  which  should  be  left  at 
the  death  of  the  first  deceased  of  them.  G.  snnrired  A.  The  dan^^hter 
had  no  ohildren  other  than  the  plaintiff  bom  nntil  after  the  death  of  C. 
D.  died  after  A.  and  before  G. :  Held  that  children  bom  after  C.'s  death 
did  not  take,  that  A.'s  estate  was  divisible  in  thirds  between  the 
daughter,  D.,  and  the  plaintiff,  and  that  G/s  estate  was  divisible  between 
the  daughter  and  the  plaintiff. — Dias  y.  De  Livera,  L.B.  5  App.  123. 

Club  :- 

(iii.)  Ch.  Div.  M.  B,,— Power  of  ExpuUion^DuHee  of  CommUtee, — The 
rules  of  a  club  provided  that  if  the  conduct  of  any  member  should,  in  the 
opinion  of  the  committee  after  enquiry,  be  injurious  to  the  club,  the 
committee  might,  in  the  event  of  the  member  refusing  to  resign, 
summon  a  general  meeting,  by  the  votes  of  two-thirds  of  which  such 
member  might  be  expelled :  Held  that  such  inquiry  meant  proper 
inquiry  into  the  truth  of  the  facts,  of  which  notice  ought  to  be  given  to 
the  member,  and  an  opportunity  afforded  him  for  stating  his  case ;  and 
that  if  the  general  meeting  called  to  expel  him  be  found  to  have  been 
technically  irregular,  the  member  does  not  waive  his  right  to  question 
the  irregularity  though  he  did  not  raise  the  objection  at  the  meeting.-  - 
Lahouehere  y.  Earl  of  Whnmcliffe,  L.R.  13  Gh.  D.  346;  41  L.T.  688;  28 
W.B.  367. 

Common  :— 

(iii.)  Q.  B.DiV. — Metropolitan  Comman^ Scheme — Bye.Law — 29  ^  30  Vtct., 
c.  122,  ;.  6. — By  a  scheme  made  under  the  Metropolitan  Gommons  Act, 
1866,  it  was  provided  that  a  common  should  be  dedicated  to  the  use  and 
recreation  of  the  public,  and  the  Metropolitan  Board  of  Works  were 
empowered  to  make  bye.laws  for  the  prevention  of  nuisances  and  pre. 
servation  of  order :  Held  that  a  bye-law  prohibiting  the  delivery  of  any 
public  speech  except  with  the  written  permission  of  the  Board  was  not 
tdtrd  vires. — De  Morgan  v.  Metropolitan  Board  of  Works,  L.B.  5  Q.B.D. 
156 ;  42  L.T.  238 ;  28  W.B.  489. 

Company:— 

(liii.)  H.  Ii. — Contract  Induced  by  Fraud — Purchase  of  Shares — Liainlity  of 
Company. — A.  was  induced  by  the  misrepresentation  of  the  directors  to 
purchase  shares  in  an  unlimited  company,  and,  on  the  winding-up  of  the 
company,  he  was  placed  on  the  list  of  contributories  :  Held  that  he  ooold 
not  maintain  an  action  against  the  company  in  respect  of  the  price  of 
the  shares  and  the  amount  of  his  calls. — Houldsuforth  v.  City  ofOlasgow 
Bank,  42  L.T.  194. 

(liv.)  C.  A. — Forged  Transfer  of  Stock — Certijicafe — Estoppel. — A  transferee 
of  stock  in  a  company  does  not  acquire  a  title  thereto  by  estoppel  as 
between  him  and  the  company,  by  the  mere  fact  of  regfistration  of  the 
transfer  and  issue  of  the  certificate.  Nor  is  the  company  under  any  duty 
towards  him  to  make  any  inquiry  of  the  transferor  before  issuing  the 
certificate. — Simm  v.  Anglo-American  Telegraph  Co.,  L.B.  5  Q.B.D.  188 ; 
42  L.T.  37  i  28  W.B.  290. 

(Iv.)  Q.  B.  Div. — Prom4)ter — Secret  Agreement — Liability, — G.,  who  had 
purchased  certain  calico  printing  works  for  £15,000,  with  the  assistance 
of  8.  got  up  a  company  for  the  purchase  of  the  works  for  £20,000,  all 
the  directors  of  which  were  nominees  of  G.  and  8.  At  the  time  of 
incorporation  of  the  company  there  was  a  secret  agreement  between 
G.  and  S.  that  G.  should  pay  S.  £3,000  out  of  the  purchase-money : 
Held  that  the  company  were  entitled  to  recover  from  6.  the  balance  of 
the  £3,000  still  unpaid  to  S.^Whaley  Bridge  Co.  v.  Qrem,  L.U,  $ 
Q.B.D.  109;  41  L.T. 674;  28  W.B.  361. 
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0^)  Ch.  DiV.  V.  C  M.— !7V(m</«f  0/  Bumness—Life  Assuromce  Company 
— Consent  of  Policy  Holders. — The  Court  sanotioned  a  soheme  for  the 
laransfer  of  the  business  of  one  life  assurance  company  to  another 
withoDt  waiting  for  the  assent  of  two  policy  holders  of  small  amount 
who  resided  abroad  and  could  not  have  received  the  notices  of  the 
scheme  in  time  to  express  their  assent  or  dissent. — Be  London  Sf  South- 
VHirk  Insurance  Corporation,  42  L.T.  247. 

(Ivii.)  0,  A. — Winding-up — Commission  on  Allotment  of  Sha/res — Solicitor, — 
The  directors  of  a  company  having  agreed  to  pay  a  commission  to  any 
person  introducing  a  shareholder :  Held,  on  the  winding-up,  that  the 
company's  solicitor  must  refund  commission  received  by  him  on  shares 
which  he  had  procured  to  be  allotted  to  a  nominee  of  his  father's,  who 
was  one  of  the  directors. — Barrow's  Case  (2),  Re  Stapleford  Colliery  Co., 
42L.T.  12;  28  W.  a.  341. 

(Iviii.)  C.  A.  —  Winding-up  —  Contributory  —  Iiisurance  Company.  —  A  life 
insurance  company  started  a  fire  insurance  basiness,  and  issued  special 
shares  appropriated  to  the  liabilities  of  this  business;  on  being  wound-up  : 
Held  that  the  liquidators  ought  not  to  make  calls  on  the  past  share- 
holders of  the  special  shares  in  respect  of  fire  liabilities  before  calling 
on  the  present  ordinary  shareholders. — Hesheth's  CasCf  Re  Norwich 
Provident  Insurance  Society,  42  L.T.  185  ;  28  W.E.  401. 

(lix.)  Oh.  DiV.  V.  C.  B.— Winding-up— Contributory— Paid-up  Shares- 
Omission  to  Register  Contract — Notice. — Part  of  the  purchase-money  of 
a  colliery  bought  by  a  company,  was  paid  in  Bhares  of  the  company 
issued  as  paid-up.  On  the  winding-up  of  the  company  it  was  found 
that,  through  the  omission  of  an  agent,  the  contract  had  never  been 
registered  :  the  vendor  was  a  director  but  had  no  actual  knowledge  of 
the  omission  :  Held  that  he  was  liable  as  a  contributory  in  respect  of  the 
shares. — Barrow's  Case^  Re  Stapleford  Colliery  Co.,  41  L.T.  755;  28 
W.R.  270. 

0*')  C.  A. — Winding-up — Director — Liahility — Fraud — Paid-up  Shares. — 
The  director  of  a  company  sanctioned  an  agreement  on  its  behalf  for  the 
purchase  of  property  to  be  paid  for  partly  by  fully  paid-up  shares,  and 
immediately  after  the  purchase  the  vendor  .transferred  some  of  these 
shares  to  the  director.  At  the  time  of  the  winding-up  the  director  bad 
sold  some  of  these  shares  and  transferred  others  without  receiving  any 
valuable  consideratioii  for  them :  Held  that  he  must  pay  the  liquidator 
the  full  nominal  value  of  all  the  shares. — Metcalfe's  Case,  Re  Diamond 
Fuel  Co.,  L.B.  18  Oh.  D.  169 ;  41  L.T.  717 ;  28  W.K.  417. 

(Ixi.)  C.  A. — Winding-up — Director — Liability — Misfeasance. — A  director  of 
a  company  was  present  and  voted  at  meetings  where  payments  were 
directed  to  be  niade  which  were  not  authorized  by  the  articles ;  but  he 
was  not  aware  at  the  time  that  the  payments  were  improper  :  Held  on 
the  winding-up,  that  he  was  liable  to  repay  to  the  official  liquidator  the 
amount  of  these  payments. — Marzetti^s  Ca>se,  Re  Railway  and  General 
Light  Improvement  Co.,  42  L.T.  .  06. 

(Ixii.)  Ch.  Div.  M.  B,.— Winding-up— Fratbd  of  Agent— Indirect  Benefit  to 
Company. — The  secretary  of  a  company  having  authority  to  get  bills 
discounted,  forged  bills  and  got  them  discounted  ;  and  it  was  alleged 
that  part  of  the  proceeds  had  been  applied  in  making  payments  for 
the  company  :  Held  that  there  must  be  an  inquiry  what  amount  of  the 
proceeds  had  been  applied  for  t^e  benefit  of  the  company,  and  that  a 
claim  for  this  amount  by  the  bill-discoonter  would  be  good. — Ex  parte 
Shoolbred,  Re  Japanese  Curtains  Co.,  28  W.R.  339. 

(Iziii.)  Ch.  Div.  V.  C.  H. — Winding-up — Mortgage  Debentures,— A,  comptinj 
issued  debentures  whereby  they  covenanted  to  repay  the  principal  in 
1882,  and  to  pay  interest  in  the  meantime,  and  charged  the  principal 
and  interest  on  their  stock  and  efiEeots,  with  the  proviso  that  until 
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default  in  payment  of  principal  or  interest  for  twenty-one  days,  tbe 
company  might  reoeire  and  deal  with  their  auets :  Held  on  the  winding, 
np,  that  the  property  of  the  company  was  subject  to  the  payment  to  the 
debentnre.holders  of  the  amounts  dne  to  them. — Hodson  r.  The  Tea 
Company,  28  W.B.  458. 

(Ixiv.)  Ch.  DiV.  V.  C.  H. — Winding-up — Petitirm  by  another  Company — 
Affidavit. — When  a  petition  was  presented  by  one  company  for  winding, 
up  another  company,  leave  was  given  for  the  affidavit  verifying  the 
petition  to  be  made  by  the  general  manager  of  the  petitioning  company. 
—Re  Cakemore  Causeway  Qreen  Co,,  28  W.B.  299. 
(Ixv.)  C.  A. —  Wviiding.up — Petition  by  Shareholder, — A  shareholder  who,  at 
the  hearing  of  a  petition,  tenders  the  amount  of  arrears  dne  on  his 
share,  has  a  locus  standi,  and  a  fully  paid.up  shareholder  in  a  limited 
company  can  present  a  petition  to  wind-up  when  he  alleges  that  the 
company  is  insolvent  in  consequence  of  the  fraud  of  directors,  and  that 
a  sum  will  be  recovered  from  the  directors  in  tbe  winding-up  sufficient 
to  give  a  surplus  after  a  payment  of  debts. — Re  Diamond  Fuel  Co.,  L.R. 
13  Oh.  D.  400;  28  W.E.  809. 

(Ixvi.)  Ch.  Div.  V.  C.  B.—Winding.Up— Removal  of  Liquid^Uor—ConiribU' 
tory  in  Dtfault. — Summons  to  remove  the  liquidator  in  the  winding, 
up  of  a  company,  by  a  contributory  who  had  not  paid  his  call,  dismissed, 
though  the  contributory  disputed  his  liability  and  offered  to  pay  the 
amount  into  Court. — Re  Hesieth,  Re  Norwich  Prm'ident  Insurance  Co., 
49  L.J.  Ch.  187  J  41  L.T.  673 ;  28  W.E.  272. 

(Ixvii.)C.  A. — Winding-Up  Vohintarily — Agreement  for  Sale  of  Bvsiness — Cow- 
panies  Act,  1862,  s.  161. — An  agreement  under  sec.  161  of  the  Companies 
Act,  1862,  entered  into  by  a  company,  to  be  wound-up  voluntarily  for 
the  sale  of  its  business  to  another  company,  is  binding  on  the  creditors 
of  tbe  selling  company.  The  remedy  of  a  creditor  injured  by  soch  a 
sale  is  to  obtain  a  winding-up  order  before  the  expiration  of  a  year. — Re 
City  and  County  Investment  Co.,  L.E.  13  Ch,  D.  476;  49  L.J.  Ch.  196. 

Copyright  :— 

(viii.)  C.  A.*— Infringement — Title  of  Book.  —Decision  of  V.  0.  B.  (see  Cojjy. 
right  iii.,  p.  13)  affiriQed.— JTeUi/  v.  Byles,  49  L.J.  Ch.  181. 

(ix.)  Ch.  Div.  P.  J,— Limited  Assignment— Painting— Engraoing, — The 
proprietor  of  an  oil  painting  assigned  the  copyright  therein  for  the 
purpose  of  producing  an  engraving  of  one  sise;  and  the  assignee 
registered  himself  at  Stationers'  Hall  as  proprietor  of  the  oopyright  of 
tbe  painting :  Held  that  the  assignee  was  only  entitled  to  the  copyright 
of  his  engraving  from  the  painting. — Lucas  v.  Cooke,  42  L.T.  180; 
28  W.  a.  439. 

County  Court  :— 

(v.)  C.  P.  Div.— -Appeal— 38  ^  39  Vict,  e.  60,  s.  6.— Where  on  the  trial  of 
a  cause  in  the  County  Court  tbe  judge  was  not  asked  to  make  a  note  of 
a  question  of  law  raised  by  the  successful  party  till  more  than  aa 
hour  after  he  had  given  judgment :  Held  that  the  unsuccessful  party 
could  not  appeal  under  sec.  6  of  the  County  Courts  Act,  1876. — Pierpoint 
V.  Cartwright,  42  L.T.  259. 

Crimes  and  Offences  :— 

(xi.)  C.  C.  H. — Assault  on  Police — Jurisdiction  of  Justices — TTorran^  of  Com- 
mitment—^  ^  6  Will.  IV.,  c.  76,  ss.  76,  101 ;  19  ij-  20  Vict.,  c.  69,  ».  6.— 
An  assault  was  committed  within  the  city  of  Worcester,  being  a  city  and 
county  of  a  city  having  a  separate  commission  of  peace  and  police  force, 
on  constables  of  the  county  of  Worcester  while  executing  a  warrant  of 
commitment,  issued  by  justices  of  the  county,  and  not  backed  by  a  city 
justice,  against  a  person  found  within  the  city :  Held  that  a  convictaoD 
for  assaulting  the  police  while  in  the  execution  of  their  duty  could  not 
be  upheld.— ^^tna  v.  Cumpton,  28  W.E.  639. 
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(xii.)  C.  C.  H. — Lare&ny, — Prisoner  hired  a  oart  and  told  the  owner  to  go  to 
prosecutor'B  honse  and  to  convey  fomitore  for  the  woman  there  to 
another  address.  The  fnroitare  was  loaded  into  the  cart,  on  its  arrival, 
in  the  presence  of  prosecutor's  wife  and  without  his  knowledge,  taken 
to  the  address  gn'ven,  whither  prosecutor's  wife  went,  and  where  the 
prisoner  afterwards  joined  her,  and  they  lived  together  there  using  the 
furniture :  Held  that  there  was  evidence  on  which  the  jury  might 
convict  prisoner  of  stealing  the  furniture. — Regirui  v.  Flatmcmf 
42  L.T.  159. 

(xiii.)  C.  C.  H. — Lunatic — Ultreaiment — Person  having  ears  0/— 16  ^  17  Viet., 
e.  96, 8. 9. — ^The  two  brothers  of  a  lunatic  took  a  house,  and  their  mother 
and  the  lunatic  lived  with  them  there.  They  received  no  payment  on 
account  of  any  special  charge  of  the  lunatic :  Held  that  the  brothers 
were  persons  having  the  care  or  charge,  or  concerned  or  taking  part  in 
the  custody,  care,  or  treatment  of  the  lunatic  within  sec.  9  of  16  A  17 
Vict.,  c.  96.— ite^tna  v.  Smith,  42  L.T.  160. 

(xiv.)  C.  C.  B„—Lwnatic— Reception  in  Unlicensed  HouseS  ^  9  Vict., 
e.  100,  s,  44. — The  offence  of  receiving  lunatics  into  an  unlicensed  house 
is  complete  if  persons  whose  minds  are  affected  so  that  it  is  necessary  to 
put  them  under  restraint  are  received  in  order  to  be  treated  as  lunatics 
are  treated  in  an  asylum. — Begiiia  v.  Bishop,  L.B.  6  Q.B.D.  259; 
42  L.T.  240 ;  28  W.B.  476. 

(xv.)  Q.  B.  Div. — Ohseens  Book — Destruction  of— Death  of  Complainant— 
20  <J'  21  Vict.,  c.  88.— Proceedings  under  20  &  :5l  Vict.,  c.  83,  will  not 
lapse  by  the  death  of  the  compla^ant.— i^^v/tiia  v.  Truelove,  42  L.T.  250 ; 
28  W.R.  413. 

Debtor  and  Creditor  :— 

(viii.)  Q,  B.  DiV.— Bond— Loon  Payable  by  Instalments— Default— Penalty.— 
'  Plaintiffs  lent  money  to  8.  upon  a  bond  executed  by  himself  and  de- 
fendant as  surety,  under  which  the  loan  was  repayable  by  instalments 
in  five  years,  if  S.  should  so  long  live,  and  was  to  become  void  on  re. 
payment  or  the  death  of  S.  It  was  provided  that  the  balance  of  instal- 
,  ments  should  at  once  become  payable  on  default  made  in  payment  of 
any  instalment.  8.  made  default  in  payment  of  an  instalment :  Held 
that  plaintifPs  could  not  recover  the  whole  of  the  balance,  but  only 
the  instalment  in  arrear  and  interest  thereon. — Protector  Endovfment 
Loan  Co.  v.  Qrice,  L.R.  5  Q.B.D.  121;  49  L.J.  Q.B.  247;  42  L.T.  188; 
28  W.B.  427. 

(ix.)  Ch.  Div.  V.  C.  IS..— CommUtal— Debtors  Act,  1869,  ».  ^—Director 
Ordered  to  pay  for  Gratuitous  Shares, — A  director  who  had  been  ordered 
to  pay  the  valae  of  shares  received  by  him  to  the  liquidator  in  the 
winding-up  (see  Company  Ix.,  p.  87),  failed  to  do  so :  Held  that  he 
was  not  liable  to  be  imprisoned  under  sec.  4  of  the  Debtors  Act,  1869. 
—Re  Diamond  Fuel  Co.,  Metcalfe's  Case,  42  L.T.  178;  28  W.B.  485. 

(x.)  C.  A. — Committal — Debtors  Act,  1869,  s,  5 — Form  of  Order — Mea/ns  of 
Payment. — A  Judpre  made  an  order  for  committal  under  the  Debtors 
Act  for  default  in  payment  of  a  sum  ordered  to  be  paid,  and  the  order 
was  drawn  up  in  the  form  of  an  attachment  for  contempt.  On  the 
debtor's  appeal,  the  Court  dismissed  the  appeal  and  rectified  the  order. 
Where  a  Judge  has  been  judicially  satisfied  of  a  debtor's  ability  to  pay, 
the  Court  of  Appeal  will  not  interfere  with  his  conolasion. — Esdaile  v. 
Visser,  L.B.  18  Ch.  D.  421 ;  41  L.T.  745 ;  28  W.B.  281. 

(xi.)  C.  A. — Debtor's  Summons — Solvent  Debtor — Bond  fide  Dispute. — Where 
there  is  a  bond  fide  dispute  about  a  debt,  proceedings  by  debtor's 
summons  should  not  be  resorted  to. — Eat  parte  Sewell,  Re  Sewell,  L.B. 
13  Ch.  D.  266 ;  49  L.J.  Boy.  15 ;  42  L.T.  8 ;  28  W.B.  286. 
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Defamation  :— 

(vi.)    C.  P.  Div. — Lihel—Inwmdo — Question  for  Jury. — The  qaestion  whether  * 
words  amoant  to  a  libel  or  not  shoald  alwajt  be  sabmitted  to  a  jorj, 
except  where  the  wofds  and  inaendo  are  together  incapable  of  baring  a 
defamatory  meaning. — Capital  ^  CounOei  Bank  t.  Heniy,  28  W.B.  490. 

Easement :~ 

(xi.)  C.  A. — Ancient  Lights — BuUding  Ptdled  Daion. — Where  a  building  con- 
taining  ancient  lights  has  been  pulled  down,  the  Court,  if  satisfied  that 
the  owner  will  rebuild,  will  g^rant  an  injunction  against  a  substantial 
interference  with  the  easement. — Ecclesiastical  Commissioners  v.  Kino, 
42  L.T.  201. 

(xii.)  Ch.  Div.  F.  J. — Right  of  Way — Access  to  Road — Unreasonahle  Inter- 
ference— Danuiges. — A  builder  had  three  ways  of  access  to  a  building 
site,  but  used  only  one,  and  so  as  to  interfere  with  the  access  of 
customers  to  plaintiff's  shop :  Held  that  such  user  by  the  builder  was 
wrongful,  and  that,  as  the  building  operations  had  come  to  an  end 
pending  the  action,  the  plaintiff  was  entitled  to  damages  to  the  extent 
of  the  injury  inflicted  both  before  and  after  the  commencement  of  the 
action.— FWez  v.  Hohson,  42  L.T.  226 ;  28  W.B.  459. 

Eoolesiastioal  Law:— 

(iil  )  C.  p.  "Div.^Endoioed  Chapel^Right  of  Vicar  to  Present— Chapel  of  Ease, 
— A  yicar  has  only  the  right  to  present  to  a  cobsecrated  ohapel  within 
his  parish,  when  such  chapel  is  a  ohapel  of  ease,  though  he  has  a  right 
to  forbid  any  person  to  officiate  within  his  parish  without  his  consent, 
unless  he  has  been  deprived  of  such  right  by  statute  or  by  arrangement 
binding  on  the  bishop,  the  patron  of  the  mother  church,  and  the  incum. 
hent.—McAlieter  v.  Bishop  of  Rochester,  49  L. J.  C.P.  114 ;   42  L.T.  22. 

(i^.)  Consist.  Court. — Faculty — Erection  of  Mortuary  in  Churchyard, 
— ^The  Court  directed  that  a  faculty  should  issue  for  the  erection  of  a 
mortuary  in  a  consecrated  burial.g^snd  which  had  been  closed  for 
burials  under  an  order  in  Council. — St.  George* s  Uamover  Square  Burial 
Board  t.  Hall,  L.R.  6  P.D.  42. 

(v.)  Consist.  Court. — Faculty — Parish  in  two  Divisions — Separate  Vestries, 
— The  parish  of  8.  is  in  two  divisions,  one  in  the  City  of  London  and  one 
in  Middlesex,  and  each  has  a  separate  vestry  and  returns  separate 
churchwardens.  The  parish  church  is  in  the  city  division  :  Held  that  a 
faculty  for  repairing  the  church  must  issue  to  the  churchwardens  of  both 
divisions. — Vicar  of  St,  Sepulchre  v.  Churchwardens  of  St.  Sepulchre, 
L.R.  5  P.D.  64. 

Election  :— 

(vii.)  C.  P.  "Div.—Mwiicipal  Election— Petition  SS  ^  86  Vict.,  e.  00,  s.  IS. 
—The  due  compliance  with  the  provisions  of  sec.  13,  sub-sec.  4,  of  the 
Municipal  Election  (Corrupt  Practices)  Act,  1872,  and  with  rule  2  of 
Additional  General  Rules,  1876,  is  a  condition  precedent  to  the  hearing 
of  an  election  petition  under  that  Act. — Williams  v.  Mayor  of  Tenby,  42 
L.T.  187. 

(viii.)  C.  P.  Div, —Municipal  Election-— Town  Councillor— QwUijUation— 
dS  jr  39  Vict.,  c.  40,  8,  1. — The  fact  that  a  person  is  enrolled  on  the 
burgess  list  is  not  conclusive  as  to  his  title  to  be  there  and  to  be  a  can* 
didate  for  the  office  of  town  councillor  under  sec.  1,  sub.seo.  2,  of  the 
Municipal  Elections  Act,  187 &.—Middleton  v.  Simpson,  42  L.T.  56. 

(ix.)  C.  p.  Div.—  Parliament — Borough  Vote — Alteration  of  Parish  Boundary 
—89  ^  40  Vict.,  c.  61,  ss.  1,  4.— The  Poor  Law  Amendment  and  Divided 
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Parishes  Act,  1876,  does  not  affect  the  parliamentary  franchise  in  the 
parish  or  part  of  parish  dealt  with  by  the  Local  Government  Board 
under  the  Act.— Foster  v.  Medwrn,  42  L.T.  264. 

(x.)  C.  P.  Div. — Parliament — Borough  Vote  ^Description  of  Objector — 
41  ^  42  Vict.f  c.  26,  s.  4. — The  parliamentary  boroagh  of  L.  consists  of 
three  divisions,  the  municipal  borough  of  L.,  the  extra-municipal  part 
of  the  parish  of  L.,  and  the  parish  of  S.  The  first  is  known  as  the 
borough  of  L.  and  the  second  as  the  parish  of  L.  In  a  notice  of  objection 
the  objector  was  described  as  being  on  the  list  of  voters  for  the  parish 
of  the  borough  of  L.,  division  I. :  Held  a  sufficient  description. — Sa/rgent 
V.  Rodd,  49  L.J.  C.P.  195. 

(xi.)  C.  P.  Div. — Parliament — Boroagh  Vote — Notice  of  Objection — Amend' 
ment — il  jr  42  Vict.j  c.  26,  a.  28. — In  a  notice  of  objection  to  a  person 
on  the  list  of  voters  for  a  borough,  the  objector  described  himself  as 
**  on  the  Hst  of  voters  for  the  parish  of  W.,**  omitting  the  word  "parlia- 
mentary :  "  Held  that  this  was  a  mistake  which  the  revising  barrister 
ought  to  correct. — James  v.  Howarth,  49  L.J.  C.P.  169. 

(xii.)  O.  P.  Div. — Parliament — Correction  of  List — Change  of  QuaXiJlcation — 

41  ^  42  Victy  c,  26,  8.8.  24,  28. — A  revising  barrister  has  no  power 
under  sec.  28  of  41  A  42  Yiot.,  o.  26,  to  amend  the  list  of  voters  by 
substituting  for  the  qualification  of  a  voter  "  houses  in  sucoeseion  "  for  a 
particular  house.— Porrete  v.  Lord,  L.£.  5  Q.B.D.  65;  49  L.J.  G.P.  176; 

42  L.T.  28;  28  W.B.  398. 

(xiii.)  O.  P.  Div. — Parliament — County  Vote — Eqmtable  Seizin — Trust  for 
Sale— 30  3r  31  Vict,  c.  102,  s.  5. — The  share  of  a  cestni-qne-trust  in 
property  devised  in  trust  for  sale  and  division  amongst  the  oestuis-que- 
trust,  where  the  sale  has  been  postponed  by  parol  agreement  amongst 
them,  is  not  such  an  estate  as  to  entitle  the  oestui-que-tmst  to  a  vote 
under  sec.  5  of  80  d;  31  Vict.,  c.  102. — Spenser  v.  Harrison,  49  L.J. 
C.P.  188;  41L.T.  676. 

Bvidenoe  :— 

(x.)  p.  D.  A.  Biy.^AjgvmuUum  in  Lieu  of  Oath— Foreign  8ubjec1r-l7  8f  18 
Vict.,  c,  125,  s.  20.^The  Court  refused  to  receive  as  evidence  the 
affirmation  of  a  German  subject  made  in  Germany  before  a  British 
vice-consul,  though  it  was  alleged  that,  by  the  law  of  Germany,  all 
voluntary  oaths  are  illegal. — In  the  Goods  of  Prince  Henry  of  Beuss- 
KostHtz,  41  L.T.  808 ;  28  W.B.  398. 

Friendly  Society  :— 

(ii.)  Ch.  Div.  M.  B. — Trades*  Union — Action  by  Member  Against — Right  to 
Sue—^  ^  85  Vict,,  c.  31.— Irrespective  of  the  Trades'  Union  Act,  1871, 
a  trade  union  is  an  illegal  association,  and  there  is  nothing  in  that  Aot 
which  enables  a  Court  of  justice  to  enforce  the  agreements  of  members 
among  themselves. — Rigby  v.  Connol,  42  L.T.  139. 

Highway  :— 

(ix.)  C.  A. — Conveyance  of  Land  Adjoining  Intended  HigJwoay — Presumption 
of  Ownership. — The  presumption  that  the  soil  to  the  middle  of  a  highway 
belongs  to  the  owner  of  the  adjoining  land  does  not  arise  where  boxAi 
land  abuts  upon  an  intended  highway  which  has  never  been  dedicated 
to  the  public.— Leigh  v.  Jack,  49  L.J.  Ex.  220 ;  28  W.E.  452. 

(x.)  Ch.  Div.  F.  J. — Dedication— Copyhold — Long  User.— Where  there  has 
been  long  user  by  the  public  of  a  way  across  copyhold  land,  dedication 
by  both  lord  and  copyholder  will  be  presumed. — Powers  v.  Bathurst, 
42  L.T.  123;  28  W.B.  890. 
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(xi.)  C.  P.  l>iv,— Repair— Extraordinary  Traffic — 41  ^  42  Vict.,  c.  77,  s.  23. 
"^Held  that  the  ase  of  two  traotion  engines  each  drawing  two  waggona 
was  extraordinary  traffic  on  a  road,  intended  only  for  vehicles  drawn  by 
horses,  and  that  twenty-four  tons,  the  weight  of  an  engine  and  two 
vAggons,  was  an  excessive  weight  within  sec  23  of  the  Highway  and 
Locomotive  (Amendment)  Act,  1878;  and  that  in  estimating  the 
amount  to  be  recovered  for  expenses  incurred  owing  to  snch  traffic,  the 
average  expenses  of  repairing  the  roads  in  the  neighbourhood  was  not  the 
sole  test  to  be  used. — Lord  Aveland  v.  Lucas,  28  W.R.  446. 

(xii.)  Q.  B.  Div. — Tttmpike — Tolls— Carriage — Bicycle. — A  bicycle  is  not  a 
carriage  within  the  meaning  of  a  toll  clause  in  a  local  Turnpike  Act. — 
Williams  v.  EUis,  L.B.  5  Q.B.D.  175;  42  L.T.  24^ ;  28  W.R.  416. 

Husband  and  Wife :  - 

(xvii.)  Ch.  Div.  V.  C.  M.— Divorce — Alimony — Receiver  of  Settle^nent  Funis 
— Injunction. — A  divorced  wife  who  had  obtained  an  order  for  alimony, 
brought  an  action  against  her  former  husband  and  the  trustees  of  a 
settlement  under  which  he  had  a  life  interest  with  remainder  to  the 
children  of  a  former  marriage:  Held  that  she  was  entitled  to  the 
appointment  of  a  receiver,  and  to  an  injunction  restraining  the  haBband 
from  consenting  to  any  exercise  of  the  power  of  advancement. — Oliver 
V.  Lowther,  42  L.T.  47 ;  28  W.B.  881. 

(xviii.)  P.  D.  A.  Div. — Divorce — Cruelty  and  Adultery — Desertion — AmmuL- 
ment  of  Plead/ings. — In  an  undefended  suit  for  dissolution  on  the  ground 
of  adultery  and  cruelty,  which  was  part  heard,  leave  was  given  to  amend 
the  petition  by  adding  a  charge  of  desertion,  the  requisite  two  years  not 
having  been  completed  till  after  the  filing  of  the  petition.^'KettlsufeU  v. 
KettUwell,  41  L.T.  737. 

(xix.)  P.  D.  A.  "Div. —Divorce— Foreign  Domicile— Jurisdietion. — An  Bnglish 
lady  married  to  a  Neapolitan  nobleman  sought  a  dissolution  of  n;iarriage 
on  the  ground  of  cruelty  and  adultery,  and  it  appeared  that  the  marriage 
was  celebrated  in  England,  and  that  they  had  both  lived  there  from  1855 
to  1872,  when  they  separated,  after  which  the  husband  resided  abroad : 
Held  that  the  Ck)urt  had  jurisdiction  to  dissolve  the  marriage. — Santo 
Theodoro  v.  Santo  Theodoro,  48  L.J.  P.D.A.  20. 

(xx.)  C.  A. — Liability  for  Necessaries— Express  Prohibition  to  Pledge  Credit. 
— A  husband  who  has  prohibited  his  wife  from  pledging  his  credit  is  not 
liable  for  the  price  of  articles  of  dress  supplied  to  her  credit,  though 
they  may  be  necessaries  in  the  sense  that  they  are  suitable  to  her 
station  in  life,  and  have  been  supplied  in  ignorance  of  the  prohibition. — 
Debenham  v.  Mellor,  28  W.R.  601. 

(xxi.)  Ch.  Div.  M.  B^.— Separate  Estate-  Share  Under  Intestacy— PersonaUy 
Eaaceed^ng  £200— Separate  EaKLminobtion—3B  ^  84  Vict,,  c.  98,  s.  1.— 
When  a  woman,  married  after  the  passing  of  the  Married  Women's 
Property  Act,  1870,  becomes  entitled  under  an  intestacy  to  a  sum 
exceeding  £200,  she  takes  it  to  her  separate  use  and,  if  the  property  be 
in  Court,  her  examination  before  transfer  will  be  unnecessary. — King  v. 
Yoss,  L.R.  18  Ch  D.  504;  42  L.T.  78. 

Injunction  .— 

(ii.)  Ch.  Div.  M.  H.  —  Iwrisdiction  —  Rsstravning  Proceedings  Before 
Justices— Judicature  Act,  1873,  ss.  24, 25—24  ^  25  Vict,  c.  133,  ss.  72, 78. 
— The  Court  will  grant  an  injunction  to  restrain  a  landowner  from  taking 
proceedings  before  justices  on  an  irregular  notice  under  sees.  72,  78,  of 
the  Land  Drainage  Act,  IWi.—Hedley  v.  Bates,  L.R.  18  Ch.  D.  486 ;  49 
L.J.  Ch.  170  J  42  L.T.  41 1  28  W.R.  865. 
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(iii  )  C.  A. — Re$trictiv€  Covenant — AcquMtemiee, — Mandatory  Injunction. — 
The  pnrchaaers  of  an  estate  sold  in  lots  entered  into  a  covenant  with  the 
yendor  not  to  ereot  bnildings  beyond  a  certain  line,  snbjeot  to  the 
proviso  that  the  covenant  shonld  not  be  personally  binding  on  anyone 
ezoept  in  respect  of  breaches  committed  doriug  his  seizin  of  the  lot  to 
which  it  related.  The  purchaser  of  one  lot  erected  a  bakehoose  on  it 
beyond  the  line.  No  complaint  was  made  about  this,  and  he  afterwards 
sold  the  lot  to  defendant  who  began  to  ereot  a  wc^den  stable  beyond  the 
line.  Plaintiff,  the  owner  of  another  lot,  vrrote  to  defendant  to  complain, 
bat  he  continued  to  build  the  stable  :  Held  that  plaintifE  was  entitled 
to  a  mandatory  injunction  against  defendant  so  far  as  related  to  the 
stable,  but  to  neither  an  injunction  nor  damages  fts  to  the  bakehouse. — 
Qaskin  v.  BaUs,  L.B.  18  Gh.  D.  824. 

Jamaica,  Law  of  :— 

(i.)  P.  C — Act  of  State — Colonial  Qovemor — Privilege. — The  governor  of  a 
colony  cannot,  in  ordinary  cases,  be  regarded  as  a  viceroy,  nor  can  it 
be  assumed  that  he  possesses  sovereign  power ;  but  his  authority  is 
derived  from  his  commission  and  limited  to  the  powers  thereby  intrusted 
to  hivn.^Musgrave  v.  Pulido,  L.B.  5  App.  102;  49  L.J.  P.O.  20;  41  L.T. 
629;  28W.B.  878. 

Iiandlord  and  Tenant  :~ 

(ziii.)  C.  A. — Building  Lease — Forfeiture  on  Bankruptcy — Decision  of  C.J.B. 
(see  Landlord  and  Tenamt  iz.,  p.  68)  reversed.— J^i;  parte  Jay^  Re 
Harrieon,  28  W  Jt.  449. 

(ziv.)  C.  P.  Div. — Covenant  to  Deliver  up  Landlord's  Fixtures — Implied 
Covenant, — An  under  lease  of  premises  contained  a  covenant  that  the 
under  lessee  would,  at  the  expiration  of  the  term,  deliver  up  to  the 
lessor  the  premises  and  all  landlord's  fixtures  thereon :  Held  that  there 
was  no  implied  covenant  that  the  under  lessee  should  be  at  liberty  to 
remove  fixtures  other  than  landlord's  fixtures  at  the  end  of  the  term. — 
Porter  v.  Drew,  48  L.T.  161. 

(xv.)  C.  P.  Div. — Covenant  to  Pay  Bates  otuZ  Toises — Ahati'ng  Nuisance  — 
88  ^  89  Vict,  e,  66,  «.  104 — A  lease  contained  a  covenant  by  the  lessee 
to  pay  all  taxes,  rates,  and  assessments  imposed  on  the  premises  or 
upon  the  landlord  or  tenant  in  respect  thereof :  Held  that  the  lessee  was 
liable  to  repay  to  the  landlord  expenses  incurred  in  executing  works 
directed  by  an  order  made  on  a  summons  under  sec.  96  of  the  Public 
Health  Act  for  default  in  abating  a  nuisance. — Budd  v.  Mo/rshall, 
42  L.T.  149. 

Lands  Clauses  Act  :— 

(iii.)  Q.  B,  Div. — Compensation — Inquisition — Certiorari^Delay. -^On  an 
application  for  a  certiorari  to  quash  an  inquisition  before  the  Sheriil  as 
to  the  amount  of  compensation  payable  to  a  claimant  under  the  Lands 
Glauses  Act,  on  the  ground  of  an  improper  mode  of  assessment  having 
been  adopted  by  the  jury,  the  Court  refused  to  grant  the  writ,  as  the 
applicant  had  allowed  five  months  to  expire  without  making  any  objec 
tion.— ISs^ina  v.  Shewwd,  L.B.  6  Q.B.D.  179 ;  28  W.B.  606. 

(iv.)  Ch.  Div.  V.  C.  B. — Compulsory  Sale — Interest  on  Purchase^Money, — 
The  interest  of  landowners  entitled  in  fee  simple  subject  to  certain 
tenancies  was  assessed  by  a  jury  under  the  Lands  Clauses  Act :  Held 
that  interest  at  4  per  cent,  was  payable  from  the  date  of  the  verdict, 
though  possession  of  the  land  was  not  obtained  till  the  subsequent 
expin^tion  of  the  tenancies. — Be  EccleshUl  Local  Board,  L  JU  18  Ch.  D. 
366;  49  L.J.  Cb.  214;  28  W  B.  686. 
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(v.)  Oh.  Div.  V.  C.  B.—Comfmlsory  Sale— Leaseholds— Trust  for  Sale— 
Income — Costs. — Leaeebolds  settled  on  trust  for  sale  with  the  oonseiit  of 
the  tenant  for  life,  of  which  eight  years  remained  unexpired,  were  sold 
compnlsorily  withont  the  life-tenant's  oonsent,  and  the  pnrohase-mooej 
invested  in  consols.  The  income  arising  from  the  leaseholds  had  been 
£137:  Held  that  the  tenant  for  life  was  entitled  onlj  to  receiye 
£187  a  year  thongh  this  woold  not  exhanst  the  porohase-money  in  eight 
years,  and  that  the  costs  of  an  application  by  him  for  payment  ctf  a 
larger  income  mnst  come  out  of  the  tand.— Askew  t.  Woodheady  41 
L.T.  670. 

(vi.)  Ch.  Div.  M.  H. — ReiibvestmerU — Repayment  of  Expenditure  already 
Incurred, — Money  paid  into  Gooit  under  the  Lands  Glauses  Act  cannot 
be  paid  out  to  the  tenant  for  life  to  re-imburse  him  for  expenditure 
alrc^y  incurred  in  permanent  improvements. — Re  Stock's  BstateSt 
L.R.  42  L.T.  46. 

(vii.)  H.  Ii. — Superfluous  Lands, — Lands  taken  compnlsorily,  which  at  the 
expiration  of  the  time  for  sale  of  superfluous  lands  are  not  in  actual  use 
for  the  purposes  of  the  undertaking,  but  are  bond  fide  intended  to  be  used 
for  those  purposes,  are  not  superfluous  lands  within  sec.  l27.'^Uooper 
V.  Bourne,  L.R.  5  App.  1 ;  42  L.T.  97 ;  28  V7.R.  483. 

(viii.)  C.  A. — Superfluous  Lands — Land  over  Tunnel. — A  railway  company 
cannot  grant  building  rights  over,  or  sell  as  superfluous  land,  the  murtmoB 
over  a  tunnel,  unless  their  Act  contains  special  provisions  in  that  be- 
half.--i26  Metropolitan  District  Rail.  Co.  and  Cosh,  42  L.T.  78. 

Idoensed  House:— 

(ii.)  C.  P.  Div. —Prohibited  Hours— Private  Friends— 36  f  86  VicL,  c  94, 
s.  25;  37  ^  38  Vict,  c.  49,  s.  SO. — P.  gave  a  dinner  to  some  friends  at  a 
licensed  house  kept  by  L.  Shortly  before  the  hour  of  closing,  L.  inritad 
P.  and  his  friends  to  remain  after  the  dosing  and  drink  two  bottles  of 
claret  at  his  expense :  Held  that  P.  and  his  friends  were  rightly  con- 
victed under  sec.  26  of  the  Licensing  Act,  1872. — Corbet  v.  Haigh,  L.R. 
6  C.  P.D.  50 ;  42  L.T.  185 ;  28  W.R.  430. 

Lord  Mayor's  Court:— 

(i.)  C.  A. — Foreign  Attachment-  Secured  Creditor — Bankruptcy  Act^  1869, 
ss,  12, 16. — A  creditor  who  has  served  a  writ  of  foreign  attachment  in 
an  action  in  the  Mayor's  Court,  but  has  not  obtained  judgment,  is  not 
a  creditor  holding  a  security  upon  the  property  of  the  bankropt. — 
Levy  V.  Lovellt  42  L.T.  242. 

Liuiaoy  :— 

(v.)  C.  A.—lfoineMiancs— 25  ^  26  VicU,  c.  86,  ss.  12, 13.— In  ascertaining 
whether  the  property  of  a  person  of  unsound  mind  is  of  the  amount  of 
£1,000  or  less,  so  as  to  bring  the  case  within  sec.  12  of  25  A  26  Yiot., 
c.  86,  his  debts  and  the  expenses  incurred  in  part  maintenance  are  to  be 
deducted.  ~R6  Faircloth,  L.R.  18  Ch.  D.  807;  42  L.T.  72;  28 
W.R.  481. 

(vi.)  C.  A. — Order  to  Inspect  Documents.— Bettvm  a  committee  of  a  lunatic's 
estate  had  been  appointed,  the  Court  made  an  order  for  the  official 
solicitor  to  inspect  securities  and  documents  deposited  by  the  lunatic 
with  a  company.— i{«  Campbell,  L.R.  13  Gh.  D.  323;  42  L.T.  105; 
28  W.R.  480. 

(vii.)  Ch.  Div.  M.  "B,.— Person  qf  Unsound  Mind — Appointment  ofOwardian. 
— The  Chancery  Division  has  no  jurisdiotiop  to  appoint  a  g^nardian  of  a 
person  of  unsound  mind  not  so  found. — Re  Brandon's  Trusts,  41  L.T.  755. 
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Metropolitan  Management  :— 

(vii.)  Ch.  DiV.  M.  B,,— Disused  Street^-Vestijig  of  in  Vestry— IS  ^  19  Vict., 
c.  120,  88.  96,  154. — A  street  having  been  closed  and  disused,  plaintiff, 
as  owner  of  the  adjoining  land,  claimed  the  site  of  the  street :  Held  that 
under  sees.  96, 161,  of  the  Metropolis  Local  Management  Act,  1865,  the 
vestry  had  an  absolute  property  in  the  street. — Rolls  v.  Vestry  of  8t, 
Georges,  8oMihwark,  28  W.R.  866. 

(vui.)  Ch.  Div.  V.  C.  HL,— Highway— Dedication  to  Public— Erection  of 
Urinal— Nuisance— lb  Sc  19  Vict.,  c.  120,  «.  88.— Held  that  the  soil  of  a 
mews  which  for  upwards  of  seventy  years  had  been  open  to  the  public 
and  had  been  lighted  and  paved  by  the  vestry,  had  been  dedicated  tu 
the  public,  and  was  a  street  being  a  highway  within  sec.  88  of  the 
Metropolis  Local  Management  Act ;  but  that  the  erection  of  a  urinal 
therein  by  the  vestry  within  eight  feet  of  the  back  door  of  a  shop  was  a 
nuisance,  .'md  ought  to  be  restrained. — Femon  v.  Vestry  of  St.  James*, 
49  L.  J.  Ch.  IdO ;  42  L.T.  82. 

(ix.)  O.  A. — Metropolitan  Asylum  District — Sm^lUPox  Hospital — Nuisance — 
80  ^  81  Vict.,  c.  6. — Decision  of  Q.B.Div.  (see  Metropolitan.  Management 
i.,  p.  21)  affirmed,  but  new  trial  g^nted  on  the  ground  that  the  findings 
of  the  jury  were  not  satisfactory. — Hill  v.  Ma/nagers  of  MetropoUtoffi 
Asylum  District,  49  L.J.  Q.B.  228;  42  L.T.  212. 

Mines:— 

(vii.)  Q.  B.  Div.— Coal  Mine— Ventilation— Manager's  Duty—SS  ^  86  Vict,, 
e.  76,  s.  51. — A  colliery  was  found  by  the  inspector  to  be  inadequately 
ventUated,  and  it  would  have  required  an  outlay  of  £200  to  remedy  the 
defect.  The  certified  manager  advised  the  directors  to  undertake  the 
outlay ;  but  he  might  have  improved  the  ventilation  with  the  resources 
at  his  disposal :  Held  that  he  was  liable  to  be  convicted  for  a  breach  of 
the  general  rules. — Hall  v,  Hopwood,  49  L.  J.  M.G.  17  ;  41  L.T.  797. 

(viii.)  Q.  B.  Div. — Inclosure  Act— Construction — Bight  to  Destroy  Surface. — 
An  Inclosure  Act  presumed  throughout  that  the  lord  of  the  manor,  at 
the  time  of  the  passing  of  the  Act,  had  a  right  to  work  mines  under  the 
waste  land  without  making  satisfaction  to  the  tenants  for  damage 
caused  thereby,  and  preserved  the  lord's  rights  then  existing:  Hdd 
that  the  Act  gave  the  lord  such  a  right  whether  or  not  it  existed  pre- 
viously.—GfiZZ  v.  i>icJkni«on,  L.B.  5Q.B.D.  159;  49  L.J.  Q.B.  262;  28 
W.B.  415. 

(ix.)  Oh.  Div.  M.  H. — Lease — Continuous  Working  '  Clause — Breach  of 
Covena/nt— Forfeiture. — A  mining  lease  contained  a  covenant  by  the 
lessee  to  work  for  china  clay  in  the  most  proper  and  effective  manner 
and  with  a  reasonable  number  of  men,  and  so  that,  the  china  clay  might 
be  raised  and  made  merchantable  as  speedily  as  practicable,  with  a 
proviso  for  forfeiture  on  breach  of  the  covenant.  For  several  months 
the  lessee  raised  no  clay  and  employed  all  his  men  in  preparing  it : 
Held  that  there  had  been  a  breach  of  covenant  entitling  the  lessee  to 
insist  on  the  forfeiture.  —  Kinsma/n  y.  Jackson,  42  L.T.  80 ;  28 
W.B.  887. 

(x.)  H.  Ii. — Trespciss — Removal  of  Coal — Mistake — Measure  of  Damage. — 
The  lessees  of  the  coal  under  the  land  surrounding  that  of  A.,  removed 
the  coal  under  A.'s  land  and  caused  injury  to  the  building^  on  the  surface. 
Both  parties  had  believed  that  the  lessees  were  entitled  to  the  coal  so 
removed :  Held  that  the  measure  of  damages  to  be  recovered  by  A.  was 
the  value  of  the  ooal  in  situ  and  the  amount  of  the  damage  done  to  the 
buildings. — Livingstone  v.  Batoyc^rds  Coal  Co.,  L.B.  5  App.  25;  28 
W.R.  867. 
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Mortgage  :— 

(viii.)  Ch.  Div.  V.  C  H. — Foreclosure — Discontintuince — Motion  under  9 
Qeo.  II.,  c.  20^— Ord.  28,  r.  1. — A.  motion  by  defendant  in  a  foreclosure  suit 
for  a  decree  under  9  Geo.  II.,  o.  20,  8.  2,  oannot  be  reeiHted  bj  plaintiff 
on  the  ground  that  he  has  parted  with  the  legal  estate  pending  ^e  action, 
nor  on  the  ground  that  he  desires  to  stay  proceedings,  if  the  action  has 
been  entered  for  trial. — Matthews  v.  Antrohus,  49  L.J.  Gh.  80. 

(ix.)  Ch.  Div.  F.  J.  —  Foreclosure — Personal  Order  Against  Mortgagor. — 
An  u(^ai table  mortgagee  is  entitled  to  obtain  a  personal  order  against  a 
defaulting  mortgagor  as  well  as  a  foreclosure  decree. — Oreenough  ▼. 
Littler,  42  L.T.  144;  28  W.R.  318. 

(x.)  Ch.  Div.  M.  H. — Foreclosure  Absolute — Power  to  Receive  Money — Potoer 
of  Attorney. — Held  that  a  mortgagee  upon  production  of  an  affidavit 
stating  that  his  agent  had  received  the  power  of  attorney,  enabling  him 
to  receive  the  money,  was  entitled  to  have  foreclosure  made  absolute.— 
Hwrt  V.  Hawthorne,  42  L.T.  79. 

(zi.)  C.  A. — Redemption — ConsoUdaiion. — As  against  the  purchaser  of  an 
equity  of  redemption,  there  can  be  no  consolidation  of  a  mortgage  subse- 
quently created  by  his  vendor  on  another  estate. — Mills  v.  Jennings,  48 
L. J.  Ch.  209 ;  42  L.T.  169. 

Munioipal  Law  :— 

(iii.)  Q.  B.  Div,— Conveyance  of  Prisoners  to  Prison — iOand  41  Vict.,  c.  21, 
ss.  4,  57. — The  Prisons  Act,  1877,  does  not  transfer  the  liability  for  the 
expenses  of  conveying  to  prison  a  prisoner  committed  by  justtoes 
summarily  or  for  trial,  from  the  oouufy  treasurer  to  the  Seoretaiy  of 
BtaJbe.—MulUns  v.  Treasurer  of  Surrey,  L.B.  6  Q.B.D.  170;  49  L.J.  Q.B. 
257  J  42  L.T.  128 ;  28  W.R.  426. 

Negligenoe  :— 

(i.)  C.  p.  Div.— Drains— NegUct  to  Cleame— 10  ^  11  Vict.,  c.  88,  ss. 
14,  15. — ^The  14th  section  of  the  Land  Drainage  Act,  1847,  applies  to 
underground  drains.-~>-Bot<;es  v.  Watson,  42  L.T.  27 ;  28  W.R.  894. 

New  South  Wales,  Law  of  :— 

(ii.)  P.  C— Lands  Act  Amendment  Act,  1875,  s.  31 — Construction. — Held 
that  a  Crown  lessee  has  a  right  of  pre-emption  with  regard  to  one 
square  mile  in  every  block,  which  is  equivalent  to  an  area  of  five  miles 
square,  irrespective  of  whether  such  block  forms  a  geometrical  figure  of 
five  miles  square.— 12ob0rt«on  v.  Day,  L.R.  5  App.  68  ;  49  L.J.  P.O.  9. 

(iii.)  P.  C. — Practice^ Pleading— Accord  and  Sati^action.—A  plea  which 
does  not  in  terms  admit  or  deny  the  breach  alleged  in  the  dedaratiou, 
but  sets  up  an  agreement  between  the  parties  which  does  not  appear 
necessarily  to  be  an  agreement  in  accord  and  satisfaction  of  the  causes 
of  action,  and  is  not  alleged  to  have  been  accepted  as  such  by  the 
parties :  Held  bad  on  demurrer. — Barcla/y  v.  Ba/nk  of  New  South  Wales, 
42  L.T.  196. 

(iv.)  P.  C.—Wager—U  Vict.,  No,  9,  s.  8.— Money  deposited  to  abide  the 
event  of  a  horserace  may  be  recovered  back  by  a  party  who  has 
revoked  the  authority  of  the  stakeholder.— IVim&Is  r.  HiU,  42  L.T.  101 ; 
28  W.R.  479. 

Partition  :— 

(iv.)  Ch.  Div.  V.  C.  B.-Sale-^Marrted  Woman— Bleetion.  ^  A  married 
woman  will  not  be  allowed  to  elect  to  take  as  personalty  her  share  of  the 
proceeds  of  sale  of  real  estate  sold  in  a  partition  action,  without  being 
separately  examined,  though  her  share  he  less  than  £200. — Tophamr. 
Burgoyne,  49  L.J.  Gh.  213 ;  41  L.T.  670. 
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(▼.)  Ch.  Div.  V.  Ck  M.— SaJ«— In/otif— 39  Sf  40  Vici.,  e.  17,  s.  6.— The 
consent  required  by  sec.  6  of  the  Partition  Aot,  1876,  of  an  infant  to  a 
sale,  most  be  made  by  the  infant's  guardian. — Piatt  v.  Piatt,  28  W.B.  533. 

Fartnerahip  :— 

(▼.)  Ch.  Div.  V.  C.  H. — Death  ofPari/ner — BusinesM  Carried  on  by  Stirvivor 
— Division  of  Profits. — ^The  survivor  of  two  partners  continued  to  carry  on 
the  business  and  kept  a  large  capital  of  the  deceased  partner  in  the 
business  without  the  consent  of  his  representatives  :  Held  that  the 
representatives  were  entitled  to  a  share  of  the  profits  made  proportioned 
to  the  capital  of  the  deceased  partner,  after  making  an  allowance  to  the 
surviving  partner  for  his  services. — Ycktes  v.  Finn,  49  L.J.  Ch.  188 ;  28 
W.R.  387. 

(vi.)  Ch,  Div.  P.  J. — Diisolution —  Partnership  induced  by  Fraud. — 
Plaintiff  was  induced  by  fraud  to  purchase  a  share  of  defendant's 
business :  Held  that  he  was  entitled  to  a  dissolution  of  the  partnership 
and  to  a  lien  on  the  surplus  assets  after  payment  of  debts  for  the 
purchase-money  and  interest,  and  to  stand  in  the  place  of  any  partner- 
ship creditors  in  respect  of  sums  which  he  had  paid  to  them  in  satisfaction 
of  partnership  debts. — My  cock  v.  Beatson,  L.B.  13  Ch.  D.  384 ;  49  L.J. 
Ch.  127 ;  42  L.T.  141 ;  28  W.B.  319. 

(vii.)  Ch.  Div.  P.  J. — Expiration  of  Term — Continuance  of  Partnership. — 
Where  a  partnership  is  continued  beyond  the  term  fixed  by  the  articles, 
the  articles  continue  to  govern  the  partnership  so  far  as  they  are 
applicable  thereto.— Co;?  v.  Willoughby,  42  L.T.  125 ;  28  W.B.  503. 

(viii.)  Ch.  Div.  M.  &. — Ej}puleion  of  Member — Arbitration  Clause. — A  deed 
of  paHnership  contained  a  clause  that  if  the  business  of  the  partnership 
should  not  be  conducted  or  the  results  should  not  be  to  the  satisfaction 
of  B.,  then  B.  might  give  notice  to  determine  the  partnership  :  Held  that 
the  power  given  to  B.  might  be  exercised  by  him  capriciously.  The 
mere  fact  that  a  partner  charges  his  co-partner  with  fraud  is  not 
su£Bcient  to  prevent  the  co-partner  from  insisting  on  a  reference  to 
arbitration,  when  the  partnership  deed  contains  an  arbitration  clause. — 
Russell  V.  Russell,  42  L.T.  112. 

Party-Wall  :— 

(i.)  Ch.  Div.  P.  J. — Adjoining  Owners — Rights  of. — Proprietors  on  both 
sides  of  a  wall  held  under  the  same  predecessor  in  title,  under  instru- 
ments each  of  which  contained  a  declaration  that  the  wall  should 
remain  a  party.wall :  Held  that  the  wall  belonged  to  the  two  proprietors 
as  tenants-in-common. — Watson  v.  Qray,  28  W.B.  438. 

Patent :-« 

(t.)  C.  a. — Novelty — Ifitfringement—Ma/nvfa^ture  Abroad, — To  prove  want  of 
novelty  in  a  patented  process  the  prior  publication  must  be  that  of  such 
precise  information  as  is  required  in  a  specification.  The  sale  in  England 
of  an  article  made  abroad  by  a  process  patented  in  England  is  an 
infringement  of  the  patent. — Fan  Heyden  v.  ifeustadtf  28  W.B.  496. 

(▼i.)  Ii.  C. — Provisional  Protection — Sealing  Second  Patent — D.  and  B.  having 
applied  on  the  same  day  for  letters  patent  for  similar  inventions,  B.*s 
letters  patent  having  been  first  sealed,  he  entered  opposition  to  the 
sealing  of  D.'s  patent :  'Held  that  D.'s  patent  ought  also  to  be  sealed  and 
dated  as  of  the  day  of  application. — Re  Dervng*s  Patent,  L.B.  13 
Ch.  D.  393. 

(▼ii.)  L.  C— SeaWnflT— r»wo— 15  ^  16  Vict,  c.  83,  s.  20.- There  is  jurisdic- 
tion to  seal  a  patent  though  the  application  to  seal  may  not  have  been 
made  within  the  period  df  provisional  protection  and  one  month  further, 
if  the  delay  has  been  caused  by  opposition. — Re  Somerset  and  Walker's 
Patent,  L.B.  13  Ch.  D.  897. 
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Poor  Law  :— 

(viii.)  C.  A. — Removal  of  Pauper  Lunatic — Qj^ciating  Clergyman  of  Parish — 
16  ^  17  Viet.t  c,  97,  s,  67. — M.,  the  wife  of  H.,  resided  in  G.,  and  daring 
H.'s  absenoe  she  was  taken  to  the  Union  Workhouse,  in  the  pariah  of  C, 
and  whilst  there  she  was  certified  to  be  a  lanatio,  and  the  relieving 
officer  and  the  officiating  corate  of  G.  ordered  her  removal  to  an  asylum  : 
Held  that  the  curate  of  C.  was  the  officiating  olergTman  of  the  parish 
in  which  M.  was  residing  at  the  time  her  removal  was  ordered. — Begina 
V.  Pemherton,  L.B.  5  Q.B.D.  95;  49  L.J.  M.C.  29;  41  L.T.  664; 
28  W.Ji.  362. 

Power  of  Appointment  :— 

(iii.)  Ch.  Diy.  M.  H. — Exercise  of  Power  by  Infcmt. — A  power  collateral  or 
in  gross  may  be  exercised  by  an  infant  where  such  exercise  cannot 
affect  the  interest  of  the  infant  in  the  property  upon  which  the  power 
operates.— ^ndr«u>  v.  Andrew,  49  L.J.  Ch.  182 ;  41  L.T.  645 ;  28  W.B.  311. 

Practice  :— 

(cxxxix.)  C.  A, — Appeal — New  Evidence — Ord,  68,  r.  5. — An  appellant  who 
wishes  to  produce  further  oral  evidence  on  the  appeal  must  first  obtain 
the  leave  of  the  Court.— Dicilv  v.  Brooks,  28  W.B.  626. 

(cxl.)  C;  A. — Appeal — Notice  to  Discontinue  Action. — When  an  appellant 
gives  notice  of  discontinuance  of  an  action  the  appeal  thereby  oomes  to 
an  end.— Conyheare  v.  Lewis,  L.B.  13  Ch.  D.  469;  28  W.B.  330. 

(cxU.)  C.  A. — Appeal — Order  under  Vendor  a/nd  Purchaser  Act,  1874— Tiiiw 
— Notice  of  Intention — Ord,  58,  r.  9. — The  time  within  which  an  ^peal 
can  be  brought  from  an  order  under  sec.  9  of  the  Vendor  and  Purchaser 
Act,  1874,  is  twenty-one  days.  A  respondent  who  knowingly  allows  an 
appellant  to  proceed  after  the  time  for  appealing  has  expired  may  be 
deprived  of  bis  costs.— iStf  Blyth  ^  Young,  L.B.  13  Ch.  D.  416;  41 
L.T.  746;  28  W.B.  266. 

(cxlii.)  C.  A. — A'ppeaX — Bjehaaring  Pro  Formd — Fresh  Evidence, — Appellants, 
whose  appeal  had  been  dismissed  in  the  Court  of  Appeal,  appealed  to 
the  House  of  Lords,  and  applied  to  the  Court  of  Appeal  to  rehear  the 
case  pro  formd  in  order  to  insert  in  the  order  a  document  which  was  not 
then  put  in  evidence  :  Held  that  the  application  could  not  be  entertained. 
^Ea  parte  Banco  de  Portugal,  Be  Hooper ,  42  L.T.  210;  28  W.B.  433. 

(cxliii.)  Div.  Ct'—Appeal—Time—Oifficial  Referee* s  Report— Ord  36,  r.  84.— 
Any  application  under  Order  36,  r.  34,  by  way  of  appeal  from  the  report 
of  an  official  referee  must  be  made  within  the  time  limited  for  moving 
against  the  verdict  of  a  jury. — Sullivan  v.  Rivington,  28  \^B.  372. 

(oxliv.)  C.  A. — Appeal — Time — Special  Case  hy  Arbitrator — Ord.  68,  r.  16. — 
A  judgment  on  a  question  arising  in  an  action  and  stated  in  a  spedal 
case  for  the  opinion  of  the  Court  by  the  arbitrator  to  whom  the  action 
is  referred  is  an  interlocutory  judgment  and  must  be  appealed  from 
within  twenty-one  days.  —  Collins  v.  Paddington  Vestry,  49  L J. 
Q.B.  264. 

(cxlv.)  C.  A. — Appeal  from  Chambers — Time. — If  an  appellant  from  an  order 
made  at  chambers  give  notice  of  appeal  for  the  eighth  day  after  the  date  of 
such  order,  and  the  Divisional  Coort  sits  within  such  eight  days,  but  does 
not  sit  for  the  purpose  of  hearing  motions  on  the  eighth  day,  the  appellant 
is  out  of  time  unless  he  applies  for  an  extension  of  time  within  the 
eight  dsiya.— Sterling  v.  Du  Barry,  L.B.  5  Q.B.D.  66 ;  28  W.B.  406. 

(cxlvi.)  C.  A. — Appecd  from  Inferior  Court — Abandonment. — An  i^ipellant  to  a 
Divisional  Court  who  fails  to  prosecute  his  appeal  there  and  agMuit 
whom  judgment  is  given,  cannot  appeal  to  the  Court  of  Appeal. — Walker 
V.  Budden,  49  L.J.  Q.B.  169. 
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(cxlvii.)  C.  A. — Appeal  from  Inferior  Court — Rule  for  Certiorari — Judicature 
Act,  1873, 8. 45. — An  appeal  from  an  order  of  the  Q.  B.  Div.,  discharging 
a  rale  for  oertiorari  to  bring  np  an  order  of  jostices  in  petty  sesaions  ia 
not  an  appeal  from  an  inferior  Coart  within  sec.  45  of  the  Jndioatnre 
Act,  1873.^Regina  v.  Pemherton,  L.B.  5  Q.B.D.  95 ;  49  L.J.,  M.O.  29 ; 

41  L.T.  664 ;  28  W.E.  862. 

(cxlyiii.)  Bx.  Div. — Appeal  from  Inferior  Court — Time — Setting  down — Ord, 
58,  rr.  8,  19. — When  a  rule  nisi  is  obtained  by  way  of  appeal  from  a 
judgment  of  an  inferior  Court,  unless  the  appeal  be  entered  at  the 
Crown  Office  of  the  Q.  B.  Div.  before  the  day  named  for  the  hearing  in 
the  notice  to  show  cause,  the  appeal  will  be  taken  to  be  abandoned. — 
Don^)van  v.  Brovm,  42  L.T.  30. 

(cxlix.)  C.  H,  Div.  P.  J. — Compromise — Withdrawal  of  Consent, — When 
after  part  hearing,  the  parties  to  an  action  have  arrived  at  a  compromise 
after  consulting  with  their  legal  advisers,  and  such  compromise  has 
been  sanctioned  by  the  Court,  a  party  will  not  be  allowed  to  withdraw 
his  consent,  even  before  the  judgment  has  been  drawn  up. — Davis  y. 
Dams,  41  L.T.  790 ;  28  W.E.  345. 

(cl.)  Adm.  Ireland. — Consolidation. — The  Court  will  in  its  discretion 
make  such  order  for  consolidation  as  it  considers  will  be  most  advanta- 
geons  under  the  circumstances. — The  VildosaUif  42  L.T.  96. 

(oil.)  Ch.  Div.  M.  R. — Contempt — Attachment — Service  of  Notice — Ord.  44, 
r.  2 ;  53,  r.  3. — Notice  of  an  intention  to  apply  for  a  writ  of  attachment 
may  be  served  by  leaving  it  at  the  place  of  residence  of  the  party. — Re 
Ryan,  28  W.E.  529. 

(clii.)  C.  J.  B. — Contempt — Committal — Terms  of  Release. — A  trustee  in  a 
liquidation  who  had  been  committed  to  prison  for  not  complying  with 
an  order  directing  him  to  pay  into  Court  part  of  the  debtors'  property 
received  by  him,  was  ordered  to  be  released  on  his  undertaking  to  pay 
the  amount  due  by  quarterly  instalments. — Ex  parte  Hedger,  Re  Frank, 

42  L.T.  192. 

(cliii.)  Ch.  Div.  V,  C.  M. — Costs — Administration — Defaulting  Executor. — 
In  an  administration  action  against  the  executrix  of  testator's  defaulting 
executor  whose  estate  was  insolvent :  Held  that  executrix  was  entitled 
to  costs  of  taking  an  account  against  herself  and  general  costs  of  action, 
but  not  to  costs  of  taking  an  account  against  the  defaulting  executor. — 
Kitto  V.  Luke,  28  W.E.  411. 

(cliv.)  C.  A. — Costs^^oint  Action — Affidamts  at  Reference.-^ -In  an  action  of 
damage  by  the  shipowner  and  cargo.owners  against  another  vessel,  the 
CouH  pronounced  both  ships  to  blame  and  condenmed  defendants  in  a 
moiety  of  the  damage :  Held  that  the  cargo.owners  were  entitled  to  the 
costs  of  affidavits  brought  in  by  them  in  support  of  their  claim  at  the 
reference.  Decision  of  P.  Div.  (L.E.  5  P.D.  52;  4Q  L.J.  P.D.A.  24; 
28  W.E.  307)  affirmed.— Tfte  ConseU,  42  L.T.  33. 

(civ.)  Ch.  Div.  V.  C.  "H^^Costs— Partnership  Action— Debt  Due  to  Partner 
— Priority. — When  in  a  partnership  action  the  partnership  is  indebted  to 
one  of  the  partners,  his  debt  is  payable  out  of  the  assets  in  priority  to 
the  costs  of  the  action. — Potter  v.  Jackson,  28  W.E.  411. 

(olvi.)  Ch.  Div.  M.  H. —  Costs —  Taxation —  Disallowance  of  all  Costs — 
Objections. — An  order  directing  an  inquiry  what  is  due  to  a  party  for 
oosts  does  not  preclude  the  taxing  master  from  not  allowing  any  costs. 
Objections  to  the  taxing  master's  ruling  need  not  state  the  party's 
reasons  for  objecting. — Simmons  v.  Storer,  49  L.J.  Ch.  121 ;  28  W.E.  408. 

(civil.)  Q.  B.  Div .^Ooata—  Taaation — Higher  Scale — Injunction — Rules  of 
Supreme  Court  (CftstsJ,  Ord,  6,  r.  2. — In  an  action  for  trespass  when 
plaintiff  claimed  and  obtained  an  injunction  it  did  not  appear  that  the 
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trespass  inTolred  any  question  of  title  or  any  permanent  or  irreparable 
injury :  Held  that  plaintiff  was  not  entitled  to  oosts  on  the  hifi^her  scale 
under  Rules  of  Supreme  Court  (Costs),  Ord.  6,  r.  2 — Chwpmmnv.  Midland 
Raihcay  Conipany,  L.B.  6  Q.B.D.  167 ;  49  L.J.  Q.B.  246;  28  W.E.  413. 

(clviii.)  C.  A. — Costs — Taxation — Interlocutory  Order. — ^The  Court  of  Appeal 
haying  allowed  an  appeal  from  an  interlocutory  order  in  the  Q.  B.  D. 
with  costs  in  both  Courts :  Held  that  the  appellant  was  entitled  to  have 
the  oosts  taxed  and  paid  forthwith  without  waiting  for  the  final  taxation. 
^Phillips  T.  PlUllips,  L.E.  6  Q.B.D.  60 ;  28  W.E.  576. 

(olix.)  C.  A.,^Co8ts — Taxation — Several  Causes  of  Acidon — Ord.  65,  r.  1. — 
Decision  of  Bx.  Div.  (see  Practice  xoix.,  p.  64)  affirmed. — Myers  v. 
Defries,  49  L.  J.  Ex.  266;  42  L.T.  187;  28  W.R.  406. 

(clx.)  Ch.  Div.  p.  J. — Costs  ^Taxation — Third  Counsel — 8hort.hand  Notes. 
— The  taxing  master  having  disallowed  the  fees  paid  to  a  third  counsel 
on  an  appeal,  the  Court  refused  to  interfere  with  his  discretion  or  to 
alter  the  amount  of  the  fees  allowed  by  him  to  the  other  two  coons^. 
Costs  of  copies  of  transcript  of  short-hand  notes  of  judgment  in  the 
Court  below  supplied  to  counsel  allowed. —  Wegmamn  v.  Coreorcm,  41 
L.T.  792. 

(olxi.)  Q.  B.  jyiv. —Cost 8— Third  Party— Ord,  16,  r.  21.— The  judge  has  no 
power  under  Ord.  16,  r.  21,  to  impose  the  costs  of  a  third  party  called  in 
to  defend  an  action  on  the  defendant  who  brought  bim  in. — Torkshirt 
Waggon  Co.  v.  Newport  Coal  Co.,  28  W.B.  505. 

(olxii.)  C.  A. — Damage — Tn'lemnity  —Third  Party  —  Ord.  16. — Decision  of 
P.D.A.  Div.  (see  Practice  oiii.,  p.  64)  affirmed. — The  Cairtshum^  L.B. 
5  P.D.  59 ;  49  L.J.  P.D.A.  14 ;  41  L.T.  710 ;  28  W.B.  878. 

(clxiii.)  Cli«  Div.  M.  H. — Default  of  Appearanr,e  —  Service  of  Statement 
of  Claim.  —  Where  a  statement  of  claim  is  served  with  the  writ 
personally  on  defendant  who  fails  to  appear,  it  is  not  necessary  to  file 
the  statement  of  claim  in  order  to  obtain  judgment  by  default. — Renshaw 
V.  Renshaw,  49  L.J.  Ch.  127 ;  28  W.R.  409. 

(olxiv.)  Ch.  Div.  M.  H. — DiscontintMnce — Counter. Claim. — When  plaintiff 
disoontiunes  an  action  in  which  a  counter-claim  has  been  deHvered, 
defendant  cannot  proceed  with  the  counter-claim. — Vavassewr  v,  Kruppt 
28  W.B.  366. 

(olxv.)  Ch.  Div.  V,  C.  B. — Discovery — Interrogatories.— In  an  action  by 
plaintiff  claiming  to  be  a  creditor  of  a  firm  for  all  of  whose  creditors 
defendants  were  alleged  to  be  trustees  under  a  creditor's  deed  executed 
by  the  firm,  interrogatories  by  defendants  requiring  plaintiff  to  set  out 
how  the  firm  became  indebted  to  him  and  when  the  deed  was  oommuni. 
cated  to  plaintiff  were  allowed,  and  an  interrogatory  asking  plaintiff 
whether  it  was  the  fact  that  certain  allegaHons  in  the  statement  of 
claim  were  true,  was  disallowed. —  Johns  v.  James,  L.B.  13  Ch.  D.  870. 

(olxvi.)  Ch.  Div.  V.  C.  B. — Discovery — Interrogatories. — In  an  action  for 
dissolution  of  partnership  plaintiff  alleged  that  defendant  had  for  some 
time  past  so  behaved  and  conducted  himself  towards  plaintiff  in  the 
presence  of  the  clients  of  the  firm  as  to  make  it  impossible  for  plaintiff 
to  carry  on  the  partnership  business  with  him.  An  interrogatory  by 
defendant  asking  plaintiff  to  set  forth  the  particulars  of  the  occasions  on 
which  defendant  had  so  behaved,  was  allowed ;  an  interrogatory  as  to 
the  names  of  the  persons  in  whose  presence  defendant  had  so  behaved 
was  disallowed,  and  an  interrogatory  as  to  accounts  was  disallowed  as 
premature. — Lyon  v.  Tweddell,  L.B.  IS  Ch.  D.  875. 

(clxvii.)  C.  A. — Discovery — Interrogatories — Releva/ncy. — In  an  action  for  the 
price  of  horses  sold  to  defendant  where  defendant  pleaded  that  the 
horses  were  not  sold  to  him,  and  that  the  prices  charged  were  excessive, 
interrogatories  administered  to  plaintiff  requiring  him  to  state  the 
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dates  when  he  pnrohased  the  horses  and  the  amounts  paid  for  them, 
were  allowed,  bat  interrogatories  inquiring  whether  plaintiff  was  in 
fact  the  owner  of  the  horses  and  if  not  to  state  how  the  horses  were 
under  his  control,  were  disallowed  :  decision  of  G.  P.  Diy.  (L.B.  5  C.P.D. 
47;  28  W.B.  324;  42  L.T.  64)  affirmed.— S/wioord  v.  Lord  Lonsdale, 
42  L.T.  172. 

(olxviii.)  C.  P.  Div. — Discovery — Interrogatories  to  Corporation — Privilege — 
Ord,  31,  r.  4. — If  a  corporation  elect  to  answer  interrogatories  by  an 
officer  who  is  also  their  solicitor  in  the  action,  they  lose  the  privilege 
attaching  to  information  acquired  by  a  solicitor  for  the  purposes  of  the 
action. — Mayor  of  Swaaisea  v.  Qmrk,  49  L.J.  C.P.  157;  41  L.T.  768; 
28  W.B.  871. 

(clziz.)  Ch.  Div.  V.  C.  M. — Discovery — ProducHon  of  Documents. — A 
burial  board  in  possession  of  a  cemetery  brought  an  action  to  restrain 
defendants  from  mining  under  it :  Held  that  the  defendants  could  not, 
before  filing  their  statement  of  defence,  require  the  production  of 
plaintiffs'  title  deeds. — Egremont  Bwrial  Board  v.  Egremont  Iron  Ore  Co., 
42  L.T.  179. 

(olzx.)  C.  A. — Discovery — Production  of  Docwenents — Tendency  to  Criminate, 
— Decision  of  Ex.  Div.  (see  Practice  cviii.,  p.  65)  affirmed. — Webb  v.  East, 
LB.  5  Ex.  D.  108 ;  49  L.J.  Ex.  250;  41  L.T.  716;  28  W.B.  386. 

(elxxi.)  Ch.  Diy.  V.  C.  H. — Evidev^ee — Ancient  Suit— Publication. — In  a 
suit  instituted  in  1815  witnesses  were  examined  by  commission,  de  bene 
esse,  and  nothing  had  been  done  in  the  suit  since  1818.  In  a  modern 
suit  for  the  same  purpose  as  the  ancient  suit,  after  the  evidence  had 
been  closed  and  the  suit  set  down  for  hearing,  publication  of  the  ancient 
evidence  was  allowed  without  prejudice  to  any  objection  to  be  taken  at 
the  hearing.— Ifo^^rid^e  y.  Hall,  L.B.  18  Ch.  D.  380;  28  W.B.  487. 

(clxxii.)  Ch.  Diy.  P.  J. — Evidence — Counter-claim. — The  issues  of  fact  in  a 
claim  and  ootinter-olaim  being  identical :  Held  that  plaintiff  was  not 
entitled  to  adduce  fresh  evidence  in  reply  on  the  counter-claim. — Gheen 
V.  Sevin,  L.B.  13  Ch.  D.  589 ;  49  L.J.  Oh.  166 ;  41  L.T.  724. 

(ehixm.)  O,  A..— Evidence — English  Information — Viva  Voce  Evidence. — In  a 
suit  by  English  information,  evidence  will  be  directed  to  be  taken  orally 
not  only  when  there  is  a  conflict  of  evidence  but  when  the  judge  may 
require  an  explanation  of  the  statements  of  the  witnesses  to  enable  him 
to  understand  their  bearing.  Decision  of  Ex.  Div.  (see  42  L.T.  93) 
over-ruled. —  Attorney -General  v.  Metropolitan  Dist.  Rouil.  Co.,  28 
W.B.  376. 

(clzxiv.)  Ex.  Diy. — Judgment  by  Default — Action  on  Replevin  Bonds — Ord.  29, 
r.  2,  4. — If,  in  an  action  on  a  replevin  bond,  the  plaintiff,  instead  of 
claiming  damages  claims  the  amount  for  which  the  bond  was  g^ven,  and 
becomes  entitleid  to  judgment  by  default,  he  should  enter  final  judgment 
under  Order  29,  r.  2,  and  not  an  interlocutory  judgment  under  rule  4. — 
Diaj  V.  Qroom,  L.B.  5  Ex.  D.  91 ;  28  W.B.  270. 

(dxxv.)  Ex.  Diy. — Notice  of  Trial — Entry  for  Trial — Close  of  Pleading,  Ord. 
36,  r.  3. — A  plaintiff  cannot  enter  an  action  for  trial  before  the  close  of 
the  pleading^. — Metropolitan  Inner  Circle  Co.  v.  Metropolitcm  Rail.  Co., 
28  W.B.  610. 

(clxxvi.)  Ch,  Diy.  P.  J. — Parties — Capacity  to  Sue — French  Law — Prodigal. — 
A  French  subject  who,  in  consequence  of  his  extravagance  is  under 
a  "  Conseil  de  famille  "  and  prohibited  by  French  Law  from  bringing 
an  action  without  the  sanction  of  a  "  Conseil  Judioiaire  "  is  not  incapaci- 
tated  from  suing  in  England. — Worms  v.  De  Valdor,  41  L.T.  791 ;  28 
W.B.  346. 

(olzxvii.)  Ch.  Diy.  M.  B> — Parties — Married  Wom^m — Leave  to  Defend 
Separately — Security  for  Costs — Ord.  16,  r.  8.— A  married  woman  must 
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first  obtain  special  leare  under  Qrd.  16,  r.  8,  before  she  can  appear  ot 
defend  separately  from  her  husband.  A  married  woman  in  receipt  of  a 
separate  income  of  £1,500  per  annum  was  not  required  to  give  aecuritj 
for  costs  on  obtaining  leave  to  defend  separately. — Noel  v.  Noel,  L.B.  13 
Ch.  D.  610. 

(clxxviii.)  C.  A. — Parties — Redemption — Trustee — Ord.  16,  r.  7. — In  a  redemp- 
tion action  a  tmstee  sufficiently  represents  cestnis^iue-trust  interested  in 
the  equity  of  redemption. — Mills  v.  Jennings,  49  L.J.  Ch.  209  ;  42 
L.T.  169. 

(clxxix.)  Ch.  Div.  V.  C  IIL.— Payment  into  Court^Railway  Stock— 10  ^  11 
Vict.,  c.  96—35  ^  36  Virt.,  c.  44. — Railway  stock  may  be  transferred 
into  Court  under  the  Trustee  Belief  Act,  1847. — Be  Ross's  Trusts,  28 
W.E.  418. 

(clzzz.)  Ch.  Div.  M.  H. — Pleading — Action  hy  Attorney ^Oenerai — Form  of 
StaUment  of  Claim. — In  an  action  by  the  Attorney-General  at  the 
relation  of  a  plaintiff  the  title  "  information  "  should  no  longer  be  used. 
— Attorney -General  v.  Shrewsbury  Bridge  Co.,  42  L.T.  79. 

(clxzxi.)  Ch.  Div.  M.  H. — Pleading — Gounter-Claim — Leave  to  Inforee  Judg- 
ment.— Where  defendant  in  an  action  in  the  Ch.  Div.  haid  obtained 
judgment  in  the  Q.  B.  Div.  not  to  be  inforoed  without  leave  of  the  judge 
of  the  Chancery  Div. :  Held  that  he  could  not  counter-claim  for  leave  to 
inforee  the  judgpnent.  A  oounter-daim  may  refer  to  statements  in  the 
pleadings  on  which  defendant  relies  without  setting  them  out  in  emtenso. 
—Birmingham  Estates  Co,  v.  Smith,  L.R.  18  Ch.  D.  606;  42  L.T.  111. 

(ulzzzii.)  Ch.  Div.  V.  C.  B. — Pleading— Counter 'Claim-^Reply. — Defendant 
by  his  counter-claim  repeated  and  relied  on  certain  paragraphs  of  his 
defence,  and  plaintiff  in  his  reply  joined  issue  upon  the  defence  and 
also  as  to  the  counter-claim  joined  issue  on  the  paragraphs  of  the 
defence  repeated  therein :  Held  that  the  allegations  in  the  counter-claim 
must  be  specifically  dealt  with. — Benhow  v.  Low,  L.B.  13  Ch.  D.  553  ;  42 
L.T.  14 }  28  W.E.  384. 

(clxxxiii.)  Ch.  Div.  F.  J. — Pleading — Counter-Claim — Reply — Admissions. — 
In  a  counter-claim  defendant  repeated  the  several  matters  before- 
stated  and  admitted  in  the  defence.  Plaintiff  in  his  reply,  after  Tnak'"g 
certain  admissions  and  joining  issue  as  to  the  rest  of  the  defence,  in 
reply  to  the  counter-claim  repeated  **  the  several  matters  stated  in  the 
claim  and  the  admissions  hereinbefore-made,"  and  said  that  "  save  as 
stated  in  the  claim  or  thereinbefore-admitted  each  of  such  allegations 
was  untrue :  '*  Held  that  this  amounted  to  an  admission  of  the  state- 
ments in  the  counter.claim.  Leave  to  amend  given. — Green  v.  Sevin, 
L.B.  13  Ch.  D.  689 ;  41  L.T.  724. 

(dxxziv.)  C.  A. — Pleading — Counter.Claim — Representative  Capacity. — To  a 
claim  by  a  master  for  wages  defendant  set  up  a  counter.claim  for  damages 
for  loss  of  a  ship  by  plaintifTs  negligence.  Plaintiff  replied  that  the 
ship  was  insured  aud  that  defendant  was  not  damaged  by  her  loss :  Held, 
affirming  the  decision  of  the  P.  D.  A.  Div.  (49  L.J.,  P.  D.  A.  23),  that  a 
demurrer  to  the  reply  must  be  allowed,  as  plaintiff  had  not  pleaded  that 
the  counter-claim  was  brought  without  the  insurer's  authority  or  that 
the  money  had  been  received. — The  Sir  Charles  Napier,  42  L.T.  167. 

(clxxxv.)  p.  D.  A.  Div.— Pleading^Legitimacy  Declaration— 21  ^  22  YicL, 
c.  93,  s.  1. — In  a  petition  under  the  Legitimacy  Declaration  Act,  the  Court 
struck  out  so  much  of  the  prayer  as  asked  for  a  declaration  that  the 
petitioner's  father  was  the  legitimate  child  of  the  petitioner's  grandfother. 
— Dodds  V.  The  Attorney. General,  28  W.B.  278. 

(clxxxvL)  Ch,  Div.  M.  B,.— Pleading— Recovery  of  Land— Ord.  17,  r.  2.— 
A  writ  claimed  a  declaration  of  plaintiCTs  title  to  certain  land,  a  de- 
claratiou  that  a  lease  had  been  entered  into  by  mistake,  an  injunction 
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Agfthift  reoeiTing  renti,  a  reoeiTer  and  aooonnfc  of  past  rents,  and  the 
statement  of  claim  claimed  possession  of  the  land :  field  that  the  leave 
of  the  Coort  to  join  these  claims  was  not  neoessarj. — QledhUl  t.  Htmter, 
28  W.B.  630. 

(dxzxTii.)  Ch.  Div.  V.  C  M. — Pleading — Statement  of  Fact, — In  an  action 
for  the  recovery  of  land  the  statement  of  claim  alleged  that  A.  was  the 
heir^.law  of  B.  without  showing  how  he  became  so:  Held  that  this 
statement  ooald  not  be  struck  oat  as  embarrassing  or  as  a  statement  of 
law  and  not  of  taot.— Evelyn  ▼.  Evelyn,  42  L.T.  248 ;  28  W.B.  631. 

(clzzxriii.)  Ch.  Div.  P.  J.—Pleadmg^Third  Party^Leave  to  Defend^Ord, 
16,  r.  18,  21. — Leave  given  to  a  third  party  to  pat  in  a  defence  to  the 
statement  of  claim  limited  to  points  not  raised  in  the  defence  of  the 
defendants,  and  to  serve  notice  on  other  persons  nnder  Order  16,  r.  18. — 
Witham  v.  Vane,  41  L.T.  729 ;  28  W.E.  276. 

(olzxziz.)  Q.  B.  Div. — Security  for  Costs — Foreign  Defendant — Counter.  Claim, 
— In  an  action  for  breach  of  contract,  where  defendant  was  a  foreigner 
residing  abroad,  he  denied  the  breaches,  and  made  a  counter-claim  for 
breaches  of  same  contract  by  plaintiff :  Held  that  defendant  could  not 
be  ordered  to  give  security  for  cost  occasioned  by  counter-claim. — 
Maple8<m  v.  Masini,  L.E.  6  Q.B.D.  144;  28  W.B.  488. 

(cxo.)  Ch.  Diy.  V.  C.  B. — Service  out  of  Juriediction  —  Contract — Ord, 
40,  r.  1. — In  an  action  by  the  first  mortgagee  of  a  British  ship  and 
freight  against  the  mortgagor  and  second  mortgagee :  Held  that  the 
Court  had  jurisdiction  to  order  service  of  notice  of  the  writ  on  a  firm  in 
Antwerp  in  whose  hands  part  of  the  mortgaged  property  was  and  who 
claimed  to  retain  it  against  a  debt  due  from  the  second  mortgagee. — 
McStephens  v.  Carnegie,  42  L.T.  16 ;  28  W.B.  886. 

(oxci.)  C.  P.  Div. — Sheriff— Attachment — Neglect  to  Return  Writ  of  fi,  fa. 
— Ord.  44,  r.  2. — An  application  for  a  writ  of  attachment  against  a 
sheriff  for  not  retnming  a  writ  otfi.  fa.  must  be  made  on  notice. — Jupp 
V.  Cooper,  L.B.  6  C.P.D.  26  j  28  W.B.  324. 

(oxoii.)  Ex.  Div. — Special  Indorsement — Leave  to  Defend — Ord.  14,  r.  1. — 
Where  application  to  sign  judgment  is  made  by  plaintiff  under  Ord.  14, 
r.  1,  and  defendant  by  his  affidavit  admits  part  of  the  claim  and  discloses 
a  defence  as  to  the  residue,  the  master  has  no  power  to  make  the  leave 
to  defend  as  to  the  residue  conditional  on  payment  to  plaintiff  of  the 
part  admitted  to  be  due. — Dennis  v.  Seymovr,  42  L.T.  31. 

(czciii.)  C.  A. — Special  Indorsement — Leave  to  Defend,"- A  defendant  who 
shows  cause  against  an  application  to  sig^  judgment  on  a  specially  in- 
dorsed  writ  by  offering  to  bring  the  money  into  Court,  is  not  entitled  as 
of  right  to  have  leave  to  defend. — Crump  v.  Cavendish,  42  L.T.  136. 

(oxciv.)  Ch.  Div.  M.  B. — Vesting  Order — Stock — No  Personal  Representative — 
13  ^  14  Vict.,  c,  60,  Si  84. — Where  the  legal  personal  representative  of 
the  last  surviving  trustee  of  a  settlement  was  dead,  the  Court  made  an 
order  vesting  stock  standing  in  the  name  of  the  last  trustee  in  persons 
entitled  thereto.— iic  Hilliard*s  SetUement  Trust,  42  L.T.  79. 

(cxov.)  Ch.  Div.  V.  C.  M. — WitfidrawaX  of  Defence. — One  of  two  defendants 
to  an  action  for  the  recovery  of  land,  after  defending  the  action,  g^ve 
up  possession  and  sought  to  withdraw  his  defence :  Held  that  he  should 
be  allowed  to  do  so  on  payment  of  mesne  profits  and  the  costs  occasioned 
by  his  defence  and  of  the  application  to  withdraw. — Real  and  Personal 
Advance  Co,  v.  Mc  Carthy,  42  L.T.  48;  28  W.B.  418. 

Prinoipal  and  Agent :~ 

(vi.)  Q.  B.  Div. — Sale  of  Goods — Undisclosed  Principal — Pa/yment  to  Agent, 
— When  an  agent  buys  goods  as  agent  for  an  undisclosed  principal,  the 
liability  of  such  principal  to  the  seller  for  the  price  of  the  goods  is  not 
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disobarged  by  a  payment  to  the  agent,  nnless  mioli  pa3rment  is  the  reeolt 
of  misleading  condnot  on  the  part  of  the  seller. — Irvine  r.  Watson,  L.B. 
5  Q.B.D.  102 ;  49  L.J.  Q.B.  239 ;  42  L.T.  51 ;  28  W.B.  358. 

Frinoipal  and  Surety  :— 

(i.)  Q.  B.  Div. — Bankruptcy — Neglect  to  Value  Security — Discharge  of 
Surety, — Defendant  was  surety  for  the  repayment  of  a  loan  made  by 
plaintiff  to  P.,  for  which  plaintiff  held  as  collateral  secority  on  insoruice 
on  P.'s  life.  P.  hairing  become  bankrupt,  plaintiff  proved  for  the  whole 
of  his  debt  without  valuing  the  insurance,  which  was  subsequently  given 
up  to  the  trustee  by  order  of  the  Court:  Held  that  defendant  was 
not  thereby  discharged  from  his  liability  beyond  the  value  of  the 
policy  of  insurance. — Rairibow  v.  Juggins,  L.B.  5  Q.B.D.  188 ;  42  L.T. 
88 ;  28  W.B.  428. 

(ii.)  Q.  B.  Diy. — Continuing  Quara/ntee — Death  of  Guarantor. — A  oontinn- 
ing  guarantee,  in  the  absence  of  express  provision,  is  revoked  as  to  sub. 
sequent  advances  by  notice  of  the  death  of  the  g^uarantor. — Covlthart 
V.  ClemenUon,  L.B.  5  Q.B.D.  42;  49  L.J.  Q.B.  204;  41  L.T.  796 ;  28 
W.B.  855. 

(iii.)  Oh.  Div.  F.  J. — Guarantee — Death — Notice— Covenant  for  Btne/it  of 
Third  Party. — B.  gave  a  g^uarantee  to  the  Committee  of  Lloyd's  on 
behalf  of  A.  on  his  becoming  an  underwriter,  whereby  B.  held  himself 
responsible  for  all  A.'s  engagements  **  in  that  capacity."  At  this  time 
Lloyd's  was  a  voluntary  association,  managed  by  a  committee;  and  in 
1871  it  was  incorporated  by  Act  of  Parliament :  Held  that  the  g^oarantee 
was  not  determined  by  notice  of  the  death  of  B.,  and  that  Lloyd's  were 
in  the  position  of  trustees  for  all  persons  with  whom  A.  had  entered  into 
engagements  as  an  underwriter. — Lloyd's  y.  Harper,  42  L.T.  218 ;  28 
W.B.  419. 

Probate  :— 

(ii.)  P.  J),  A.  Div. — Attestation — Interlineation  aff^er  Execution. — ^Two 
interlineations  were  made  in  a  will  after  execution  and  attestation,  but 
testatrix  signed  her  initials  opposite  each  of  them,  and  the  witnesses  sub. 
scribed  their  initials  in  attestation  of  each  such  signature :  Held  that  the 
interlineations  were  duly  executed. — In  tlie  goods  of  Blewiti,  49  L.J. 
P.D.A.  31 ;  28  W.B.  520. 

(iii.)  P.  D.  A.  Div. — Revoc%tion — Tearing. — A  duly  executed  will  was 
found  among  deceased's  papers.  The  sig^nature  of  one  of  the  witnesses 
was  torn  off,  but  the  piece  of  paper  containing  the  sigpiature  was  folded 
up  with  the  will :  Held  that  the  will  had  not  been  torn  otvimo  revocandi, 
— lu  the  goods  of  Wheeler,  49  L.J.  P.D.A.  29  j   42  L.T.  60;  28  W.R.  476. 

Public  Health:— 

(ix.)  Ch.  Div.  V.  C.  "M^—Eaopenses  of  Sewering  and  Paving — Recovery  qf— 
11  ^  12  Vict.,  c.  63,  ss.  69, 129 ;  21  ^  22  Viot.,  e.  98,  s.  62.— The  charge 
on  land  g^ven  by  sec.  62  of  the  Local  Government  Act,  1858,  for  expenses 
of  sewering  and  paving  under  the  Public  Health  Act,  1848,  s.  60,  is  not 
enforcible  when  summary  proceedings  have  not  been  taken  within  six 
months  under  sees.  69, 129,  of  the  latter  Act  for  recovering  such  expenses. 
—Tottenham  Local  Board  v.  Rowell,  49  L.J.  Oh.  147  ;  41  L.T.  720;  28 
W.B.  409. 

(x.)  C.  A. — Paving  Rate — Apportionment — 38  ^  39  Vict.,  c.  55. — Decision 
of  Ex.  Div.  (see  Public  Health  v.,  p.  32)  reversed. — Tunhridge  WeUs 
Local  Board  v.  Ackroyd,  28  W.B.  460 

(xi.)  Q.  B.  Div. — Projection  over  or  upon  Pavement — Local  Act — Construc- 
tion.— A  local  Act  provided  that  no  projection  should  be  made  in  front 
of  any  building  over  or  upon  the  pavement  of  any  street :  Held  that  this 
included  only  such  projections  as  wonld  be  an  obstruction  to  foot 
passengers.— GoZcU^rcMc  v.  Duckworth,  28  W.B.  604. 
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(xvii.)  Q.  B.  jyiv. — Carrier— LiahUity — To  he  lejt  till  called  for. — Goods 
were  sent  by  defendants'  line,  to  one  of  their  stations,  directed  to 
plaintiff,  to  be  left  till  called  for.  Plaintiff  did  not  call  for  the  goods 
till  two  days  after  their  arrival,  and  in  the  meantime  they  had  been 
acoidently  destroyed  by  fire :  Held  that  defendants  were  not  liable. — 
Chapma/n  v.  O.  W.  Rail.  Co.,  42  L.T.  252. 

(xviii.)  Ex.  Div.— Carrier— Liability— Unreaso7UibleCondition8^l7  4f^^  Vict, 
c.  31,  8.  7. — Plaintiff  sent  a  dog  by  defendants*  railway,  having  signed  a 
ticket  which  provided  that  the  company  should  not  be  liable  in  any  case 
for  loss  or  damage  to  any  dog  above  the  valae  of  £5,  unless  a  declaration 
of  its  value  should  have  been  given  to  them  :  Held  that  the  condition 
was  unreasonable  and  bad. — Ashenden  v.  L.  B.  Sf  8.  C.  Railway  Co.,  28 
W.E.  511. 

(xix.)  C.  A. — Passenger  —  Injury  —  Measure  of  Damages. —  The  rule  that 
damages  for  breach  of  contract  should  be  such  as  naturally  arise  from  the 
breach,  or  may  reasonably  be  supposed  to  have  been  in  the  contemplation 
of  the  parties,  does  not  apply  to  an  action  for  injury  to  a  passenger  by 
railway  so  as  to  exempt  the  company  from  liability  for  damages  in 
respect  of  the  loss  6t  an  income  whi(^  they  did  not  know  the  plaintiff 
was  earning. — PhilUps  v.  London  Sr  S.  Western  Rail.  Co.,  49  L.J.  Q.B. 
283 ;  42  L.T.  6. 

(xx.)  C.  A. — Passenger — Injury — Running  Powers. — An  Act  of  Parliament 
gave  the  D.  company  running  powers  over  defendants'  line  for  which 
they  were  to  pay  a  percentage  on  receipts  which  was  to  include  the  cost 
of  all  services  connected  with  the  line  and  the  use  of  the  stations. 
Plaintiff  travelled  with  a  ticket  issued  by  the  D.  company  in  a  carriage 
belonging  to  them  on  defendants'  line  and  was  injured  at  defendants' 
station  by  the  negligence  of  a  porter  employed  on  a  platform  allotted 
exclusively  to  the  D.  company's  traffic:  Held  that  defendants  were 
liable.— iSf«Z/  v.  L.  B.  ^  S.  0.  Railway  Co.,  42  L.T.  173. 

(xxi.)  C.  A. — Passenger — Injury — Running  Powers. — Decision  of  C.  P.  Div. 
(see  Railway  v.,  p.  33)  affirmed. — Fnulkes  v.  Metropolitan  Dist.  Rail, 
Co.,  28  W.E,  626. 

(xxii.)  Ex.  Div. — Passenger  Duty — Sleeping  Cornoges— 6  ^  6  Vict.,  c.  79,  ss. 
2, 4. — Defendants,  in  addition  to  the  sum  charged  for  fare,  reoeired  from 
passengers  a  further  sum  in  respect  of  the  duty  imposed  by  the  Railway 
Passengers  Duty  Act :  Held  that  they  were  liable  to  pay  duty  on  the 
entire  sum  receiyed  from  their  passengers,  and  that  they  were  also  liable 
to  pay  duty  on  extra  charges  made  for  the  use  of  sleeping  carriages. — 
Attorney.Qeneral  v.  L.  8f  N.  W.  Railway  Co.,  28  W.E.  513. 

(xxiii.)  Q.  B.  DiV' — Railway  Commissioners — Jurisdiction — 36  ^37  Vict.,  c.  48. 
— The  railway  commissioners  are  not  entitled  to  make  orders  directing 
railway  companies  to  make  structural  alterations  in  their  railways  or 
stations. — South-Eastem  Railway  Co,  y.  Railway  Commissioners,  L.£.  5 
Q.B.D.  217;  41  L.T.  760;  28  W.E.  464. 

(xxiv.)  H.  Ii. — Tolls — Private  Act —Construction. — A  company's  private  Act 
provided  that  they  might  charge  tolls  for  the  conveyance  of  goods  not 
exceeding  a  certain  rate  per  ton  per  mile,  that  for  the  conveyance  of 
goods  for  a  less  distance  than  four  miles,  they  might  make  an  additional 
charge  for  the  expense  of  stopping,  &c.,  and  that  they  might  charge 
tolls  for  a  fraction  of  a  mile  beyond  four  miles :  Held  that  the  charge 
for  stopping  was  not  a  toll  so  as  to  require  publication  under  sees.  93, 95 
of  the  Eailway  Glauses  Act,  1845,  and  the  Court  was  equally  divided 
as  to  whether  or  not  the  company  could  charge  for  the  fraction  of  a 
mile  where  the  whole  distance  traversed  did  not  exceed  four  miles. — 
Pryce  r,  Monmouthshire  Canal  ^  Railway  Co.,  49  L.J.  Ex.  130. 
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Beyenue  :— 

(t.)  Bx.  DiV. — Incomt  Tax— Foreign  Corporation — 16  ^  17  Vict,  c.  34, 
8,  10. — A,  foreign  company  had  an  ageooy  in  London  which  conducted  a 
branch  bosinesB  and  earned  profits.  The  diridends  of  the  company 
were  payable  at  the  option  of  shareholdere  abroad  or  in  Lcmdon.  In  a 
particular  year  the  London  agency  earned  an  amount  which  enabled 
them  to  pay  all  dividends  demanded  of  them  in  that  year.  They  were 
assessed  to  income  tax  under  schedule  D.  on  the  profits  earned  in 
England  on  an  average  of  three  years :  Held  that  the  money  in  their 
hands  for  the  payment  of  dividends  was  intrusted  to  them  within  the 
meaning  of  16  &  17  Vict.,  c.  34,  s.  10,  but  that  since  they  had  paid 
income  tax  under  schedule  D.  on  their  earnings  they  ought  only  to  be 
further  assessed  in  respect  of  that  part  of  the  dividends  representing 
profits  arising  out  of  the  United  Kingdom. — Oilbertson  v.  Fergusaofit 
L.R.  5  Ex.  D.  57. 

(vi.)  Bx.  Diy. — Income  Tam — Profits  of  Trade — Expenses  Inewrred  to  Increase 
Sale — 6  ^  6  Vict,  c,  85,  s,  100. — A.  firm  of  brewers  from  time  to  time 
acquired  the  leases  of  public  houses,  which  they  let  to  tenants  who 
consented  to  buy  their  beer.  The  firm  expended  money  by  way  of 
premium  on  the  purchase  of  such  leases:  Held  that  they  were  not 
entitled  to  deduce  from  their  trade  profits  for  the  purpose  of  income 
tax  assessment  so  much  of  such  premiums  as  was  exhausted  in  each  year. 
—  Watney  Sf  C*o.  v.  Musgrave,  28  W.R.  491. 

Sootlandy  Law  of :  — 

(iv.)  H.  Ii. — Superior  and  Vassal — Implied  entry  by  Trustees — 87  ^  88  Vict., 
e.  94,  s.  4. — A  testator  having  conveyed  to  trustees  by  a  trust  disposition 
his  whole  heritable  estate,  the  trustees  became  iufelt  in  the  estate  by 
recording  a  notarial  deed  in  the  register  of  assines  prior  to  the  com- 
mencement  of  the  Conveyancing  (Scotland)  Act,  1874.  The  testator  had 
been  the  last  entered  vassal  in  part  of  the  lands :  Held  that  as  to  these 
lands  the  trustees  were  liable  in  a  casualty  of  composition  for  a  year's 
rent  by  virtue  of  sec.  4  of  the  Act,  and  that  the  testator's  heir  could 
not  now  be  tendered  for  entry. — Rankin  v.  Lamont,  L.R.  5.  App.  44. 

Settlement :— 

(x.)  Ch.  Div.  M.  B. — Construction — Children  of  Former  Mamage—'Die 
without  ever  having  been  Married. — By  a  settlement  made  on  the  marriage 
of  a  widow,  containing  a  recital  that  she  had  three  children  by  her 
former  marriage,  property  was  settled  in  trust,  subject  to  her  life  interest 
and  in  default  of  issue  of  the  intended  marriage,  for  the  persons  who 
would  have  been  entitled  thereto  if  she  had  died  possessed  thereof  without 
ever  having  married :  Held  that  the  property  went  to  the  persons  who 
would  have  been  entitled  thereto  if  she  had  died  a  spinster. — Emmins  v. 
Bradford,  L.R.  13  Gh.  D.  493;  42  L.T.  45  ;  28  W.R.  531. 

(xi.)  Ch.  Div.  V.  C.  M. — Portions — Mode  of  Raising,— Lsjkds  were  limited 
to  trustees  for  a  term  of  years  in  trust  to  raise  portions  for  younger 
children  to  be  vested  at  twenty^ne  or  marriage,  with  a  proviso  that  no 
sale  or  disposition  should  be  made  till  some  of  ^e  portions  were  actually 
payable.  The  eldest  of  the  younger  children  having  attained  twenty- 
one  :  Held  that  the  whole  sum  was  raisable  at  once  and  the  portions  not 
yet  payable  were  to  be  provided  for  by  carrying  over  a  sum  of  stock 
sufficient  at  the  present  price  to  provide  for  them  with  a  margin  for 
depreciation. — Peareth  v.  Qreenwood,  28  W.R.  417. 

(xii.)  Ch.  Div.  V.  C  H. — Presumption  of  Death — Missing  Cestui-quS'Trust. 
— Where  a  cestui-que-trust,  who  takes  a  vested  interest  under  a  settle- 
ment, has  not  been  heard  of  since  a  period  prior  to  the  date  of  the 
settlement,  the  presumption  is  that  he  was  alive  at  that  date. — Re 
Corbishley's  Trusts,  28  W.R.  586. 
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(ziii.)  Ch.  Diy.  V.  C.  B. —  Rectification —  Evidence. —  By  a  po8t.iiaptial 
settlement  real  estate  of  the  wife  was  limited  to  her  for  an  eqoitable 
estate  for  life  with  a  legal  remainder  in  the  event  of  her  sorviving  her 
hnsband  (which  event  happened)  to  her  heirs  and  assigns.  On  her  sole 
evidence  that  it  was  intended  in  the  event  which  had  happened  that  she 
shoold  have  an  absolute  estate  in  fee :  Hdd  that  she  was  entitled  to  have 
the  settlement  rectified. — Hcmley  v.  Pearsonf  L.B.  13  Ch.  Div.  546 ;  41 
L.T.  673. 

(xiv.)  Ch.  Diy.  F.  J. — Rectification — Mistake. — A  marriage  settlement  onder 
which  the  ultimate  trusts  of  the  wife's  property  in  default  of  issue  were 
to  trustees  to  hold  on  similar  trusts  to  those  subsisting  in  respect  of  the 
family  estate  of  the  wife's  family,  was  ordered  to  be  rectified  by  insert, 
ing  a  general  testamentary  power  of  appointment  by  the  wife  during 
coverture,  and  a  general  power  of  appointment  by  deed  or  will  on  dis. 
coverture  in  priority  to  the  ultimate  trusts :  there  being  no  issue  of  the 
marriage  and  the  wife  claiming  rectification  on  the  ground  that  her 
attention  had  not  been  called  to  the  absence  of  any  such  disposing  power 
in  the  settlement.— CorddouiD  v.  FtUlerton,  41  L.T.  651 ;  28  W.B.  320. 

(xv.)  Ch.  Diy.  V.  C.  H. — Volwitary  Settlement — Equitable  Aseignment — 
PoUciee  of  Assurance. — A  letter  expressed  to  be  a  binding  assignment 
upon  trusts  by  way  of  a  voluntary  settlement  of  policies  of  life  assurance 
(before  such  policies  were  assignable  at  law)  accompanied  with  delivery 
by  those  of  the  policies  which  were  in  the  assignor's  possession :  Held 
to  be  an  effectual  equitable  assignment,  though  the  writer  expressed  his 
intention  of  executing  a  deed  to  vest  the  policies  in  the  assignee  and 
some  other  person  as  trustee,  and  though  some  policies  which  were  in 
the  hands  of  a  mortgagee  were  not  handed  over  and  no  notice  of  the 
assignment  was  given  at  the  insurance  office. — Sewell  v.  Kvng,  49  L  J*. 
Cb.  73 ;  28  W.B.  344. 

Ships— 

(xzxiii.)  Adm.  Ireland.— -Arrest — Mortgage — Material  Men — Priority.— The 
possessory  lien  of  material  men  is  not  determined  by  the  arrest  of  the 
vessel  in  a  suit  for  equipment  and  repair. — Hamilton  v.  Harland,  The 
Acacia,  42  L.T.  264. 

(xxxiv.)  P.  D.  A.  Diy. — Bail — Caveat  Against  Release — Costs — Security  for 
Costs^Foreign  Plaintiff, — Where  plaintiff  being  dissatisfied  with  the 
sufficiency  of  the  bail,  entered  a  caveat  against  the  release  of  a  vessel 
on  its  appearing  that  his  only  objection  to  the  bail  Was  groundless,  he 
was  condemned  in  damag^es  and  costs.  A  foreigner  suing  for  wages 
earned  as  mate  on  board  a  foreign  ship  was  not  oidered  to  find  security 
for  ooBtB.—The  Don  Bicwrdo,  49  L.J.  P.D.A.  28 ;  42  L.T.  32 ;  28  W.B.  431. 

(xxxv.)  P.  D,  A.  Diy. — Bail  for  Safe  Return — Dissentient  Co^Owner. — The 
minority  in  interest  of  co-owners  are  entitled  to  bail  for  safe  return  of 
the  ship,  as  far  as  the  value  of  their  shares  extends,  if  they  object  to  the 
proposed  employment  of  the  ship ;  and  the  fact  that  the  manager  who 
arranged  the  employment  was  appointed  with  their  acquiescence  is  no 
bar  to  their  claim.— T7i6  Talca,  42  L.T.  61. 

(xxxvi.)  C.  A. — Bill  of  Lading — Ca^go  on  Ship's  Account — Lien  for  Freight. — 
Plaintiff,  the  owner  of  the  ship  K.,  loaded  her  with  wheat  at  P.  on  his 
own  account,  and  sold  the  cargo  while  afioat  to  H.  on  the  terms  that 
freight  should  be  paid  at  the  rate  of  60s.  per  ton.  H.  sold  his  interest 
in  the  cargo  to  defendant  on  the  same  terms.  On  the  arrival  of  the 
ship  her  cargo  was  about  70  quarters  lees  than  the  amount  stated  in  the 
bill  of  lading.  The  short  delivery  was  found  by  the  jury  to  have  arisen 
from  the  exempted  perils :  Held  that  plaintiff  was  entitled  to  recover 
from  defendant  freight  on  all  the  cargo  delivered  at  the  rate  of  60b.  per 
ton.— Swan  v.  Ba/rher,  L.B.  5  Ex.  D.  130 ;  49  L.  J.  Bx.  253. 
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(xxxvii.)  Q.  B.  Div.— Bill  of  Lading— Set  oj  Three— Right  of  Indorsee— 
Wa/rehou8«tnan*8  LiahUiiy. — ^The  ooosignees  of  a  cargo  to  arrire  in  London 
indorsed  and  delivered  the  first  of  three  bills  of  lading  to  plaintiffs  to 
secare  money  advanced.  When  the  ship  arrived  the  goods  were  placed 
in  defendants'  warehonse,  the  master  signing  an  authority  to  defendants 
to  deliver  the  goods  to  the  holders  of  the  bills  of  lading.  After  receipt 
from  the  oonsignees  of  the  second  of  the  bills  of  lading  and  after 
removal  of  a  stop  for  freight  which  the  master  had  lodged,  defiendants 
delivered  the  goods  to  various  persons  npon  delivery  orders  signed  by 
the  consignee.  Plaintiff  did  not  know  of  this  nntil  after  the  consignees' 
bankruptcy :  Hdd  that  defendants  had  been  gr^ilty  of  a  oonvernon  and 
were  liable  to  plaintiffs  for  the  value  of  the  goods. — Qlynn  Mills  Sf  Co. 
V.  JE.  ^  W,  India  Docks,  L.R.  5  Q.B.D.  129 ;  42  L.T.  90 ;  28  W.R.  444. 

(xzxviii.)  P.  D.  A.  Div.— Bottomry — Interest. — Not  more  than  4  percent. 
will  be  allowed  on  a  bottomry  bond  from  the  date  when  it  becomes 
payable  until  date  of  payment,  though  a  higher  rate  of  interest  is  stipn- 
lated  for  in  the  bond.— T^  Sophia  Cook,  49  L.J.  P.D.A.  16. 

(xxxiz.)  Q.  B.  Div.  —Cha/rter.Party-^Constraction—Place  of  Discharge. — ^A 
charter-party  provided  that  a  ship  Was  to  take  a  full  cargo  at  B.,  and 
proceed  to  a  safe  port  between  Havre  and  Hamburgh  as  cmlered,  or  as 
near  thereto  as  she  might  safely  get,  the  cargo  to  be  taken  from  along 
side  at  merchant's  risk  and  expense.  The  ship  was  ordered  to  K.  in 
Holland,  which  is  some  distance  up  a  canal,  and  the  ship  when  loaded 
drew  too  much  water  to  g^  up  the  canal :  HM  that  the  voyage  under 
the  charter-party  ended  at  the  mouth  of  the  canal,  and  that  the 
charterers  were  liable  for  the  expense  of  lightering  the  cargo  np  the 
canal.— Capper  v.  Wallace,  L.E.  6  Q.B.D.  168  ;  42  L.T.  130;  28  W.R.  424. 

(xl.)  C.  A. — Charter-party — CusUnn  of  Port — Decision   of  C.  P.  Div.    (see 
Ship  xxii.,  p.  72)  affirmed.— fiayton  v.  Irwin,  41  L.T.  666. 

(xli.)  Q.  B.  Div.— Cfcarter.parev — Loss  of  Part  of  Cargo — Mode  qf  Compit. 
tation. — A  cargo  of  deals  and  battens  was  shipped  under  a  charter-party 
under  which  freight  was  payable  at  a  certain  rate  "on  the  intake 
measure  of  the  quantity  delivered."  The  timber  was  measured  at  the 
port  of  shipment,  and  the  dimensions  chalked  on  each  piece.  On  the 
voyage  a  certain  number  of  pieces  were  lost,  and  the  marb  on  the  other 
pieces  were  obliterated :  HM  that  the  proper  method  of  estimating  tiie 
amount  in  which  freight  was  payable  was  to  assume  that  the  pieces  lost 
were  of  average  size  and  make  a  proportionate  reduction  from  the  sum 
total  of  the  measurements  in  the  specification. — Spaight  v.  Famworth, 
L.R.  6  Q.B.D.  116 ;  28  W.R.  608. 

(xlii.)  C.  A. — Charter-party —Refiisal  to  Sign  Bills  of  Lading — C&nversian.— 
By  a  charter-party  defendants  agreed  to  carry  a  cargo  for  plaintiffs 
from  0.  to  B.|  the  master  to  sign  the  bills  of  lading  as  presented  within 
twenty-four  hours  after  the  cargo  was  on  board,  or  pay  a  penalty  of 
4s.  Od.  per  ton  per  day  for  each  day's  delay  and  damages.  The  master 
refused  to  sign  a  bill  c^  lading  presented  to  him  without  inserting  a  clause 
exempting  the  vessel  from  liability  for  duties  on  cargo  caused  by  non- 
arrival  before  a  specified  date.  Plaintiffs  refused  to  consent  to  this,  and 
the  master  sailed  without  signing  any  bill,  and  plaintiffs'  consignee,  on 
the  ship's  arrival,  insisted  on  deducting  the  penalty  under  the  chaxter- 
party  ^m  the  amount  of  the  freight.  The  master  thereupon  stored  the 
cargo  at  B. :  Held  that,  though  there  had  been  a  breach  of  the  charter- 
party  by  the  master,  plaintiffs  could  only  recover  nominal  damages. — 
Jones  V.  Hough,  L.R.  6  Ex.  D.  115 ;  49  L.J.  C.P.  211;  42  L.T.  108. 

(xliii.)  Q.  B.  Div.— OtfnsTttZ  Average-^BUl  of  LaMng—EMmption  of  Liability. 
— A  bill  of  lading,  under  which  goods  were  to  be  carried  by  rail  and 
ship,  contained  a  condition  that  the  shipowner  or  railway  company  were 
not  to  be  liable  for  any  damage  to  any  goods  which  was  capable  of 
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being  covered  by  insuraiioe  :  Held  that  the  bill  of  lading  did  not  exempt 
the  shipowner  from  oontribnting  to  a  general  average  loss,  and  that  a 
shipowner  where  such  loss  has  oocarrejd  may  be  liable  to  an  action  for 
damages  for  delivering  the  cargo  without  taking  the  necessary  steps  for 
procnring  an  adjustment  of  the  general  average  and  securing  payment. 
—Crooks  V.  -42ton,  L.R.  6  Q.B.D.  38;  49  L.J.  Q.B.  201 ;  41L.T.  800; 
28  W.B.  304. 

(xliv.)  Q.  B.  Diy. — Marine  Insurance — Construction — Constructive  Total 
Loss, — One  of  the  bye-laws  of  an  insurance  company  subject  to  which 
all  insurances  were  made,  provided  that  in  the  event  of  any  ship  being 
stranded  or  damaged  and  not  taken  into  a  place  of  safety  the  directors 
might  procure  its  safety,  and  that  no  acts  done  by  them  under  this 
power  should  be  deemed  to  be  an  acceptance  or  recognition  of  any 
abandonment  of  which  the  insured  might  have  given  notice,  and  the 
company  under  any  circumstances  should  only  pay  for  the  absolute 
damage  caused  by  the  perils  insured  against  which  was  in  no  case  to 
exceed  the  sum  insured  :  Held  that  this  did  not  exclude  a  constructive 
total  loss  but  was  intended  to  apply  only  to  a  partial  loss. — Forwood  v. 
North  Wales  Marine  Insurance  Co,,  L.R.  6  Q.B.D.  57 ;  49  L.J.  Q.B.  248  ; 

41  L.T.  802 ;  28  W.B.  823. 

(xlv.)  C.  A.— Marine  Insurance— 8et-off^3l  Sf  82  Vict.,  c.  86,  ».  1.-— In  an 
action  by  the  assignee  of  a  policy  of  marine  insurance,  the  insurers  are 
not  entitled  to  set  off  a  debt  incurred  by  the  insured  for  premiums  on 
policies  efiFected  with  them  prior  to  the  date  of  the  assignment. — VelXas 
V.  Neptune  Marine  Insurance  Co.,  L.R.  6  O.P.D.  34;  49  L.J.  O.P.  168 ; 

42  L.T.  35  ;  28  W.R.  405. 

(xlvi.)  C.  A.  Ireland. — Sale  of  Ship — Sale  Postponed. — Sale  of  a  vessel 
ordered  by  the  Admiralty  Court  restrained  in  order  to  ascertain  priori- 
ties of  claimants,  such  priorities  to  be  ascertained  by  petition  and  answer 
in  Admiralty  Court. — HamUtonY,  Karland,  41  L.T.  741. 

(xlvii.)  C.  A. — Salvage — Tug  and  Tow, — Decision  of  P.D.A.  Div.  (see  Ship  xviii., 
p.  87)  afi&rmed.— T^  Robert  Din<yn,  L.R.  5  P.D.  54. 

Solioitor  :— 

(ix.)  Ch.  Diy.  F.  J.—  Oonstmctive  Notice  0/  Trust, — ^A  solioitor  acted  for  the 
trustees  of  a  settlement,  on  their  wishisg  to  re-invest  part  of  the  trust 
fund.  Subsequently  he  advanced  money  to  M.,  who  was  interested 
under  the  settlement,  on  some  shares  which  formed  part  of  the  settled 
property  of  which  M.  had  obtained  possession.  The  solicitor  swore  that 
at  the  time  he  had  no  knowledge  that  the  trusts  of  the  settlement 
affected  the  shares :  Held  that  he  was  not  affected  with  oonstructive 
notice  of  the  trusts,  nor  did  he  take  the  shares  as  ohoses  in  action 
subject  to  the  equities  affecting  them.— Bn^^«  v.  Massey,  42  L.T.  49. 

(x.)  Ex.  Div. — Tarnation — Special  Circumstances—G  Sf  7  Yict.,  c,  78,  s,  41. 
— A  bill  of  costs  ordered  to  be  taxed  on  the  application  of  the  solicitor, 
though  it  had  been  settled  in  account  between  the  parties  some  months 
before,  on  the  ground  that  the  taxation  might  throw  light  on  the  guilt 
or  innocence  of  a  clerk  of  the  solioitor  who  was  accused  of  felony. — Re 
Tiahar  f  Co.,  42  L.T.  261. 

Trade  Mark:— 

(iv.)  C.  A,—Imitatum — Deception — Onus  of  Proof, — Where  one  trader  takes 
a  substantial  part  of  another's  trade  mark,  the  onus  of  proving  that 
purchasers  would  not  be  deceived  rests  upon  the  f(»rmer. — Orr,  Ewing 
^  Co,  V.  Johnston  ^  Co.,  L.R.  18  Ch.  D.  434;  42  L.T.  67  j  28  W.R.  330. 

(v.)  O.  A. — Infringement — Colour  of  Mark, — In  deciding  the  question  of 
piracy  of  a  trade  mark,  the  colour  of  the  marks  cannot  bo  taken  into 
%oiio\mt,^NuthaU  v.  Vi/ning,  28  W.R.  380. 
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(▼i.)  Ch.  Div.  V.  C,  H. — Infringemmit — Distinctive  Words. — Injanciiaii 
gpranted  to  restrain  defendant  from  selling  a  medicine  under  the  name 
of  "  Family  Salve,"  that  title  having  been  registered  by  plaintifiEs  onder 
the  Trade  Marks  Begistration  Acts  of  1875  and  1S76. —Beinkardt  v. 
Spalding,  49  L.J.  Oh.  57',  28  W.B.  800. 

(vii.)  Ch.  Div.  V.  C.  H. — Registration — Cotton  Marks — Manchester  Com^ 
mittee. — The  decisions  of  the  Manchester  Oommittee  of  Experts,  though 
entitled  to  weight  and  consideration,  most  if  necessary  be  reviewed  by 
the  Court.— Re  DugdaWs  Trade  Marks,  28  W.E.  486. 

(viii.)  Ch.  Div.  V.  C.  H. — Registration — Order  of  Hovse  of  Lords — Costs — 
88  ^  39  Vict.,  c.  91. — Where  the  registrar  of  trade  marks  cannot  proceed 
with  the  registration  of  certain  marks  without  the  leave  of  the  Court,- 
and  the  original  order  of  the  Court  is  varied  by  the  House  of  Lords, 
the  order  of  the  House  of  Lords  must  be  made  an  order  of  the  High 
Court ;  and  when  the  registrar  is  served  with  notice  of  an  application 
for  leave  to  proceed  with  a  registration,  and  he  appears  and  does  not 
oppose,  he  is  entitled  to  his  costs.— Be  Orr  Bkoing  Sf  Co,'s  Trade  Marks, 
28  W.B.  412. 

(ix.)  Ch.  Div.  V.  C.  H.,— Trade  Name—InJringement.^FlBkmiAS  was  the 
proprietor  of  an  old-established  library  business  at  the  West  Snd  of 
London,  carried  on  under  the  style  of  the  **  Grosvenor  Library  "  :  Held 
that  defendants  must  be  restrained  from  carrying  on  in  or  near  London 
a  library  business  under  the  title  of  the  Grosvenor  Library,  Limited, 
or  any  similar  title. — Hoby  v.  Grosvenor  Library  Company,  28  W.B.  386. 

(x.)  Ch.  Div.  V.  C.  "NL,— Trade  NaTne—NeighbouHng  Shop.— Reld  that  a 
bootmaker  having  a  shop  in  the  Strand  cannot  be  restrained  at  the 
instance  of  the  Civil  Service  Supply  Association,  which  sold  boots  in  a 
neighbouring  street,  from  writing  over  his  shop  front,  "  Civil  Service 
Boot  Supply." — CivU  Service  Supply  Association  ▼.  Dean,  L.B.  18 
Ch.  D.  512. 

Trustee  :— 

(vii.)  Ch.  Div.  P.  J.— Breach  of  Trust— Defaulting  Cestui^que^tnut — Bonus 
on  Policy — Retainer, — By  a  marriage  settlement  a  policy  of  insuranoe  on 
the  life  of  H.  was  settled,  with  other  property,  on  certain  trusts,  and 
the  bonuses  payable  on  the  policy  were  not  included  in  the  settlement. 
H.  afterwards  misappropriated  part  of  the  trust  property.  On  his  death : 
Held  that  the  trustees  could  not  retain  the  bonuses  on  the  policy 
as  against  H.'s  executrix  to  make  good  the  funds  misappropriated  by 
R.-'HalUtt  V.  HaUeU,  L.B.  18  Ch.  D.  282;  49  L.J.  Ch.  61 ;  41  L.T.  728; 
28  W.B.  821. 

(viii.)  Ch.  Div.  V.  C  M.— Ne«7  Th-ustee—Service  o/Pstiiion.—A new  trustee 
will  be  appointed  in  place  of  one  residing  out  of  the  jurisdiction  without 
serving  the  petition  on  the  trustee  out  of  the  jurisdiction.— i2s  Pye^s 
TrusU,  42  L.T.  247. 

Vendor  and  Purchaser  :— 

(xvii.)  Ch.  Div.  F.  J. — Specific  Performance— Laches — THotice  io  Complete.-^ 
Where  time  is  not  originally  of  the  essence  of  a  contract  for  sale  of  land 
one  of  the  parties  is  not  entitled  afterwards  by  notice  to  make  it  of 
the  essence,  unless  there  has  been  default  or  unreasonable  delay  by 
the  other  party.— Green  v.  Ssfovn,  L.B.  18  Ch.  D.  589;  49  L.J.  Ch. 
166 ;  41  L.T.  724. 

(xviii.)  Ch.  Div.  P.  J. — Specific  Performance — Statute  of  Frauds. — On  a  sale 
of  real  property,  purchaser's  solicitors  sent  to  vendor's  solicitors  an 
tmdated  engrossment  of  conveyance,  which  contained  a  reoital  that  a 
contract  for  sale  had  been  entered  into.  The  solicitors  also  wrote  a 
letter  referring  to  the  purohase-money.    The  vendor  signed  the  con. 
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veyauoe,  and  notice  of  this  was  given  to  the  porchaser's  solicitors.  The 
parchaser  afterwards  refused  to  complete :  Held  that  there  was  not  a 
sufficient  memorandam  to  satisfy  Sec.  4  of  the  Statate  of  Frauds. — 
Mundy  v.  Asprey,  49  L.J.  Oh.  216 ;  42  L.T.  143  ;  28  W.R.  347. 

(xix.)  C.  A. — Voluntary  Settlement — Power  of  Attorney — Defective  Title. — B. 
executed  a  voluntary  settlement  of  land  in  favour  of  his  wife  and 
children,  which  contained  a  power  of  sale,  and  before  leaving  England 
executed  a  power  of  attorney  to  E.  to  sell  all  or  any  his  lands  in  general 
terms ;  E.  contracted  to  sell  the  settled  land  to  plaintiff,  who  objected 
to  the  title,  and  began  an  action  for  the  return  of  the  deposit  and 
damages ;  in  another  action  to  administer  the  trusts  of  the  settlement, 
an  order  was  obtained  confirming  the  proposed  sale :  Held  the  plaintiff 
was  entitled  to  his  deposit  and  damages  limited  to  the  conveyancing 
costs. — QeneraX  Meat  Supply  Association  v.  Bouffier,  41  L.T.  719. 

WiU:— 

(xxxvii.)  Ch.  Div.  V.  C.  H.^Construction—**  Begu«atfeed."— Testatrix,  by 
will,  in  1867,  after  exercising  a  power  of  appointment  over  certain  funds, 
continued,  "  I  appoint  B.  M.  my  residuary  legatee  to  any  property  which 
has  been  beqaeathed  to  me,  and  which  is  not  mentioned  in  this  will." 
Testatrix's  father,  by  will,  in  1873,  bequeathed  to  her  certain  stock,  but 
he  afterwards  transferred  the  stock  to  the  trustees  of  her  marriage 
settlement  during  his  lifetime :   Held  that  this  stock  did  not  pass  to 

B.  M. — Marescaua  v.  Armetrong^  49  L.J.  Ch.  53. 

(xxxviii.)  Ch.  Div.  M.  R. — ConstrucHon'^Gontingent  gift  over — Siirvivorship. 
— Gift  of  real  and  personal  estate  to  testator's  two  sons  and  daughter  in 
equal  shares  absolutely,  and  if  his  daughter  should  die  without  leaving 
issue,  he  gave  the  property  bequeathed  to  her  to  the  survivors  or 
survivor  of  his  said  sons :  Held  that,  as  the  sons  predeceased  the 
daughter,  the  gift  over  did  not  take  effect,  though  the  daughter  died 
without  leaving  issue. — Jones  v.  Davis,  28  W.B.  455. 

(xxxix.)  Ch.  Div.  M.  R. — Construction — Devise  to  Trustees  to  Sell — Omis- 
sion of  Word  "  Assigns.'* — Devise  of  real  estate  to  trustees,  their  heirs, 
executors,  and  administrators  upon  trust  to  sell  .*  Held  that  the  devisees 
of  the  surviving  trustee  could  execute  the  trust  and  make  a  good  title. 
—Oshome  v.  BowletU  28  W.R.  865. 

(xl.)  Ch.  Div.  V.  C.  M. — Construction — Direction  to  Accumulate  beyond 
Twenty -one  Tears — Residue — Tencmt  for  Life. — When  the  income  of  a 
fund  is  directed  by  the  testator  to  be  accumulated  for  more  than  twenty, 
one  years  from  his  death  and  the  residue  of  the  personalty  is  given  to  A. 
for  life  with  remainder  over  the  income  of  the  particular  fund  and  of 
the  accumulations,  after  the  twenty -one  years,  goes  to  the  tenant  for 
life.— PWW*p«  V.  Levy,  49  L.J.  Oh.  198  j  28  W.R.  340. 

(xli.)  Ch.  Div.  P.  J. — Construction — Direction  to  Settle— Power  of  Sale. — 
Testator  in  1810  gave  freeholds  and  other  property  to  his  children  and 
directed  his  girls'  shares  to  be  settled  as  to  one-half  to  the  exclusion  of 
their  husbands,  and  directed  his  executors  to  bring  a  friendly  suit  in 
Chancery  for  the  protection  of  his  property.  Testator  left  only  one 
child,  a  daughter,  and  on  her  marriage,  while  an  infant  ward  of  Court, 
articles  were  approved  by  the  master  which  gave  a  power  of  sale  over 
the  freeholds,  but  as  to  the  moiety  settled  to  the  exclusion  of  the 
husband,  so  far  only  as  the  same  might  be  sold,  in  reference  to  the  trust 
affecting  it  under  the  will :  Held  that  there  was  a  power  of  sale  extend- 
ing to  both  moietiea.— Wise  v.  Piper,  41  L.T.  94;  28  W.R.  442. 

(xlii.)  Ch.  Div.  P.  J. — Construction — Effect  of  Contingency  or  Subsequent 
Limitation.— T!eat8i,ior  after  giving  an  annuity  in  succession  to  A.,  B.,  and 

C,  for  their  respective  lives,  provided  that  if  C,  after  having  com- 
menoed  to  receive  the  annuity,  should  die,  then  the  annuity  was  to  be 
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paid  to  the  then  sarviviog  ohildren  of  C,  and  in  the  erent  of  there  being 
then  or  at  any  future  time  no  snch  sorviving  children  of  C,  the  annuity 
was  to  be  paid  to  the  sur riving  children  of  B.     G.  died  in  the  lifetime  at 

A.  and  B,  withoat^.  leaving  ohildren  :  Held  that  the  sarviving  children  of 

B.  were  on  B.'s  death  entitled  to  the  annnity. — Blight  ▼.  Uartnollf  41 
L.T.  730;  28  W.B.  302. 

(xliii.)  Ch.  Div.  V.  C.  M. — Construction — Qift  over  if  not  Actually  Received, 
— Gift  of  residae  in  trust  for  all  testator's  children  who  should  attain 
twenty-one  or  marry,  but  so  that  they  should  not  be  entitled  to  receive 
their  respective  shares  until  the  youngest  child  attained  twenty  .one 
unless  the  trustees  of  the  will  should  consider  it  proper  that  the  shares 
should  be  paid,  and  in  case  any  child  should  die  before  the  youngest 
attained  twenty-one  and  without  having  received  his  share,  that  share 
should  go  over  to  the  other  children  :  Held  that  each  child  on  attaining 
twenty-one  acqnired  an  indefeasible  interest  in  his  share. — Bubh  v. 
Padwirk,  L.R.  13  Ch.  D.  617 ;  49  L.J.  Ch.  178;  42  L.T.  116;  28  W.B.  882. 

(xliv.)  C.  A. — Construction — Oift  to  Class  at  Tiventy^one — Prior  Life  Interest. — 
Decision  of  V.  C.  H.  (see  Will  xzzii.,  p.  76)  affirmed. —  Etmnett  v. 
Emmett,  L.R.  13  Ch.  D.  484;  42  L.T.  4;  28  W.B.  401. 

(xlv.)  Ch.  Div.  V,  C.  B. — Construction — Power  of  Jppointnient — Residuary 
Bequest. — By  a  voluntary  deed  testator  settled  certain  property  on  such 
trusts  as  he  should  by  deed  or  will  appoint,  and  subject  thereto  on  trust 
for  his  danpfhters  and  their  children.  By  a  will  of  subsequent  date  be 
bequeathed  his  personal  residue  on  somewhat  different  trusts  for  his 
daughters  and  their  issue,  and  in  a  codicil  be  referred  to  the  settlement 
as  still  subsisting  and  operative:  Held  that  the  residuary  bequert 
was  an  effectual  execution  of  the  power  of  appointment. — Maddick 
V.  Marks,  49  L.J.  Ch.  203  j  28  W.R.  342. 

(xlvi.)  Ch.  Div.  V.  C.  M. —  Construction — Specific:  Bequest  of  Leaseholds — 
Purchase  of  Fee. — Testator  gave  to  his  wife  all  his  interest  in  the  lease- 
hold  house  in  which  he  resided  subject  to  the  payment  of  the  ground  rent 
and  performance  of  the  covenants  affecting  the  same.  After  the  date  of 
the  will  he  purchased  the  freehold  of  the  house :  Held  that  the  house 
passed  to  the  widow  for  an  estate  in  fee  simple. — Saxton  v.  Saxton, 
L.B.  13  Ch.  D.  859;  49  L.J.  Ch.  128;  41  L.T.  648;  28  W.R.  294. 

(xlvii.)  P.  D.  A.  Div. —  Testamentary  Capacity — Insane  Delusions. — The 
mere  fact  that  a  testator  *is  subject  to  insane  delusions  is  no  sufficient 
reason  why  he  should  be  held  to  have  lost  his  right  to  make  a  will,  if 
the  jury  are  satisfied  that  the  delusions  have  not  affected  the  general 
faculties  of  his  mind  nor  influenced  him  in  any  particular  disposition 
of  his  property. — Smee  v.  8mee,  49  L.J.  P.D.A.  8. 

(xlviii.)  P.  D.  A.  Div.— Two  Wills'—No  Words  of  Revocationr—Pa/rol  Evidence. 
— ^Testator  executed  two  wills,  the  latter  of  which  contained  no  words  of 
revocation  and  no  appointment  of  executors :  Held  that  parol  evidence 
was  admissible  to  show  whether  testatrix  intended  the  second  will  to 
supersede  or  be  supplementary  to  the  first. — Jenner  v.  hfineh,  48  L.J. 
P.D.A.  26 ;  28  W.R.  620. 
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FOR    May,    June,    and    July,    1880. 
By  Henry  M.  Keary,  of  Lincoln's  Inn,  Barrister-at-Law. 


Administration : — 

(xFi.)  C.  A. — Conversion — Discretion  of  Executors — Liahility. — Where  a  tes- 
tier gives  an  absolute  discretion  to  his  executors  to  postpone  the 
conversion  of  his  estate,  they  will  not  be  liable  for  loss  arising  from  its 
non-conversion  within  a  year. — BrindZey  v.  Pctrtridgef  L.R.  13  Ch.  D. 
654;  28  W.R.  711. 

(xvii.)  Ch..  Div.  p.  J. — Executor — Assent  to  Legacy — Debt  of  Legatee. — 
Executors  who  have  appropriated  assets  to  meet  a  legacy  cannot  retain 
or  impound  any  part  of  the  appropriated  assets  to  meet  a  debt  due  from 
the  legatee  to  the  general  estate  of  the  testator. — BuUard  v.  Marsden, 
L.B.  14  Ch.  D.  394 ;  42  L.T.  763. 

(xviii.)  C.  P.  Div. — Jvd^ment  Creditor — Priority — Judicature  Act,  1875* 
f.  io. — Tbe  priority  of  a  judgment  creditor  over  simple  contract 
creditors  in  the  administration  of  assets  under  an  administration  decre® 
is  not  affected  by  sec.  10  of  the  Judicature  Act,  1875. — Smith  y.  Morgan* 
49  L.J.  O.P.  410. 

Agreements  and  Contracts  :— 

(xv.)  Ch.  Div.  P.  J. — Agreement  in  Restraint  of  Trade. — The  validity  of  a 
contract  in  restraint  of  trade  depends  upon  the  reasonableness  of  the 
contract,  and  there  is  no  rule  limiting  the  area  over  which  the  contract 
may  extend,— Rousillony.  Bousillon,  L.R.  14  Ch  D.  851;  49  L.J.  Ch.  338; 
42  L.T.  679 ;  28  W.R.  628. 

(xvi.)  H.  Ii. — Foreign  Loan — Failure  of  Object  of  Locm — Right  of  Minority  of 
Bond-holders, — Decision  of  Court  of  Appeal  (see  Agreements  and  Con* 
tracts  iv.,  p.  2)  affirmed. — National  Bolivian  Navigation  Co.  v.  Wilson, 
L.R.  5  App.  176. 

(xvii.)  C.  A. — Hiring  and  Letting — Divisible  Contract — Appropriation. — 
Defendants  agreed  to  hire  from  plaintiffs  44  waggons,  as  to  20  for  five 
years  and  as  to  24  for  three  years,  and  separate  rents  were  reserved  in 
respect  of  each  lot  of  waggons,  and  it  was  agreed  that  the  waggons 
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shoald  at  the  end  of  the  respeotiye  terms,  and  after  payment  of  the 
rents  reserved  daring  the  terms  respectively,  become  the  absolute 
property  of  defendants.  Before  the  end  of  the  three  years,  defendants 
tendered  the  whole  remaiuinj^  rent  for  the  24  waggons  to  plaintiffs' 
clerk,  sending  a  letter  to  say  that  the  money  was  paid  in  discharge  of 
ail  rent  dne  in  respect  of  those  waggons.  The  rent  for  the  SO  waggons 
was  then  in  arrear,  and  the  clerk  refnsed  to  receive  the  money  on  those 
terms,  bat  it  was  left  with  him  and  he  entered  it  to  plaintiffs'  general 
account :  Hrld,  that  the  24  waggons  thereupon  became  the  property  of 
defendants. — Lancashire  Waggon  Co.  v.  Nuttall,  42  L.T.  465. 
(xviii.)  C.  A. — Pledged  Property ^Fraud  of  Pledgor — Wrongful  Oonversion. — 
Decision  of  Q.  B.  Div.  (see  Atjreements  and  Contracts  v.,  p.  2)  affirmed. 
—Bahcockv.  Lawson.L.R.^  Q.B.D.  284;  49  L.J.  Q.B.  408;  42  L.T. 
289;  28  W.B.  591. 

(xix.)  Ch.  Div.  V.  C.  M. — Release — Construction — Knowledge  of  Parties. — 
A  release  will  not  be  oonstraed  to  apply  to  circumstances  which  could 
not  have  been  within  the  knowledge  of  the  parties  at  the  time  it  was 
executed. — Tv/mer  v.  Turner^  42  L.T.  495. 

(xx.)  Q.  B.  Div. — Sale  of  Goods — Offer — Refttsal: — Defendant  wrote  from 
London  to  plaintiff  at  Middlesborough,  offering  to  sell  him  some  iron  at 
40s.  a  ton,  and  stating  that  he  would  hold  the  offer  open  till  Monday. 
On  Monday  morning  plaintiff  telegraphed,  asking  defendant  to  reply  by 
telegraph,  whether  he  would  accept  408.  a  ton  for  delivery  over  two 
months,  or  what  other  limit  he  would  give.  Defendant  did  not  reply, 
but  sold  the  iron  to  another  purchaser,  and  telegraphed  to  plaintiff  that 
he  had  done  so.  Plaintiff  in  the  meantime  had  sent  a  second  telegram 
to  say  that  he  would  accept  defendant's  original  offer:  Held  that 
defendant's  offer  was  still  open  when  plaintiff  accepted  it. — Stevenson 
V.  McLea/ny  L.B.  5  Q.B.D.  346. 

(xxi.)  C.  P.  "Div. ^Withdrawal  of  Offer — Letter  sent  hy  Post — Continued 
Breach —  Waiver. — In  order  that  the  withdrawal  of  an  offer  may  be 
effectual,  it  must  be  communicated  before  the  offer  is  accepted,  and  if 
communicated  by  post,  the  withdrawal  takes  effect  when  the  letter  con- 
taining it  is  received.  If  there  is  a  continued  refusal  to  perform  a 
contract,  the  neglect  of  the  other  party  to  treat  the  first  refusal  as  a 
breach  will  not  prevent  his  suing  for  a  breach. — Byrne  v.  VanTienhoven, 
49  L.J.  C.P.  316 ;  42  L.T.  371. 

Arbitration  :— 

(vi.)  Q.  B.  Div.— Agreement  to  Refer— Question  of  Law—S  ^  4  WUl.  IF.. 
c.  42,  8.  29. — A  contract  of  sale  of  wheat  contained  a  olaase  that  if  any 
dispute  should  arise,  it  should  be  submitted  for  settlement  to  the 
arbitration  of  two  London  com  factors  respectively  chosen,  whose 
decision  should  be  final :  Held  that  the  clause  formed  part  of  the  con- 
sideration  for  the  contract,  and  was  intended  to  include  questions  of 
law  as  well  as  of  fact. — Fonvood  v.  Watney^  49  L.J.  Q.B.  447. 

(vii.)  Ch.  DiV-  V.  C.  H. — Submission  made  an  Order  of  Court — Unnecessary 
Application. — Motion  to  make  a  submission  to  arbitration  an  Order  of 
Court  refused  with  costs,  the  Order  not  being  required  for  any  present 
purpose. — Re  Liscomhe,  49  L.J.  Ch.  236. 

Bankruptcy  :— 

(Ixxvii.)  C.  J.  Ti.— Adjudication  in  Ireland  and  England — Bankruptcy  Act, 
1869,  S8.  8,  74. — Although  a  debtor,  who  has  carried  on  business  in 
Ireland  and  England,  has  been  adjudicated  a  bankrupt  in  Ireland, 
the  Court  will,  in  the  absence  of  special  circumstances,  adjudicate  him 
a  bankrupt  in  England.— Ba?  parte  PykSf  Re  McCulloch,  42  L.T.  664; 
28  W.R.  768. 


QUARTERLY   DIGEST.  II5 

(bixviii.)  C.  J.  B. — Adjudieation  Pendii^g  Administration^^ Judgment  Creditor. 
— A  person  whose  assets  were  being  administered  in  the  Chancery  Div. 
for  the  benefit  of  his  creditors,  was  adjudicated  a  bankrupt  on  the 
petition  of  a  jnd^ment  creditor  whose  judgment  had  been  obtained 
more  than  twenty  years  previously  :  Held  that  the  adjadioation  most  be 
annulled.— £*  parte  Tynte,  Re  TynU,  42  L.T.  598 ;  28  W.E.  767. 

(Ixxix.)  C.  A,,— Composition — Invalid  Resolution— Bill  of  Sale. — P.  havinpr 
filed  a  liquidation  petition,  his  creditors,  except  6.,  resolved  to  accept  a 
composition,  payable  by  instalments,  for  which  W.  became  surety  ;  and 
P.  as^iigned  to  W.  his  property  by  a  duly  registered  bill  of  sale  ;  Held 
that  so  long  as  the  resolutions  were  not  set  aside  the  bill  of  sale  could 
not  be  impeached,  and  that  G.,  who  had  obtained  judgment  against  P., 
could  not  enforce  execution  against  the  property  comprised  in  the  bill  of 
sale. — Seymour  v.  Coulson,  L.R.  6  Q.B.D.  359. 

(Ixxx.)  C.  J.  B. —  Composition — Second  Petition — Registration  of  Resolution. — 
Where  nothing  further  remains  to  be  done  under  composition  resolu- 
tions, and  the  rights  of  creditors  thereunder  are  not  interfered  with,  the 
Court  will  not  refuse  to  register  resolutions  for  a  composition  under  a 
second  petition  by  the  same  debtor.  —  Ex  parte  LomaSt  Re  Davies, 
42  L.T.  695. 

(Ixxxi.)  Ch.  DiV.  V.  C.  B. — Composition  Deed — Secured  Creditor — Bank' 
ruptcy  Act  J  1861,  s.  197. — By  a  composition  deed,  duly  registered  under 
the  Bankruptcy  Act,  1861,  a  debtor,  in  consideration  of  a  covenant  by 
himself  and  a  surety,  to  pay  a  composition  of  10s.  in  the  pound,  obtained 
his  release  from  his  scheduled  debts ;  and  the  deed  contained  a  proviso 
that  every  secured  creditor  should  have  the  full  benefit  of  his  security 
and  should  be  entitled  to  the  composition  after  allowing  for  the  value 
of  his  security.  One  creditor  held  as  security  a  policy  on  the  debtor's 
life,  which  he  valued  at  £16,  and  he  received  the  composition  as  the 
balance  of  his  debt.  The  policy  having  fallen  in  :  Held  that  the 
proceeds  of  the  policy  belonged  to  the  debtor's  estate  after  payment 
thereout  of  the  £16,  and  premiums  paid  by  the  creditor  with  interest. — 
Bolton  V.  Perro,  L.E.  14  Ch.  D.  171 ;  42  L.T.  529 ;  28  W.E.  678. 

(Ixxxii.)  C.  A. — Costs — Set-off. — The  Court  of  Bankruptcy  will  not  allow 
costs  of  proceedings  in  the  High  Court  to  be  set-ofif  against  costs  of 
proceedings  in  bankruptcy. — Koj  parte  Qriffln^  Re  AdamSf  L.R.  14  Ch.  D. 
37 ;  49  L.J.  Bey.  28;  42  L.T.  704 ;  28  W.E.  714. 

(Ixxxiii.)  C.  A. — E.ramination  of  Witnesses — Ba7ikruptcy  Act^  1869,  s.  96. — 
A  creditor  who  applies  for  leave  to  summon  witnesses  for  examination 
under  sec.  96  of  the  Bankruptcy  Act,  must  show  a  primd  facie  pro- 
bability  that  some  benefit  will  result  to  the  bankrupt's  estate  or  the 
creditors  from  the  examination. — Ex  parte  Nicholsony  Re  Willson,  L.R. 
14  Ch.  D.  243. 

(Ixxxiv.)  C.  A. — Fraudulent  AssigTvment — Objection  to  Jurisdiction. — Decision 
of  C.  J.  3.  (see  Bankruptcy  lix.,  p.  82)  reversed,  on  the  grounds  that 
the  objection  to  the  jurisdiction  in  bankruptcy  had  not  been  taken  on 
the  original  trial  in  the  County  Court. — Ex  parte  Butters,  Re  Harrison, 
L.E.  14  Ch.  D.  265. 

(Ixxxv.)  C.  A. — Fraudulent  Preference — Bill  of  Sale — Po^Msaton.— Creditors 
holding  an  unregistered  bill  of  sale  took  posRCSsion  of  goods  comprised 
therein  under  an  arrangement  with  the  debtor  amounting  to  a  fraudulent 
preference :  Held  that  the  trustee  in  bankruptcy  could  not  claim  the 
goods,  as  they  were  neither  in  the  debtor's  order  and  disposition  or 
apparent  possession  at  the  time  of  the  bankruptcy. — Ex  parte  Symmons, 
Re  Jordan,  28  W.E.  803. 

(Ixxxvi.)  C.  Av — Fraudulent  Trustee — Person  Aggrieved — Right  of  Appeal — 
Bankruptcy  Act,  1869,  s.  71. — The  comptroller  in  Bankruptcy  reported 
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to  tie  Court  aots  of  miBfeManoe  by  a  tmitee,  and  aaked  for  an  Order 
that  the  troitee  should  credit  the  eetate  with  certain  Bums.  The  Ordn* 
was  refused :  Held  that  the  bankrupt  had  no  locus  standi  to  appeal. — 
Ex  parte  Sidehotham,  Be  Sidehotham,  28  W.B.  715. 

(Ixxxvii.)  Ex.  Div.  —  Leaseholds  —  Diselaimef  —  Rent.  —  Leaseholds  of  a 
liquidating  debtor  vest  in  the  trustee  on  his  appointment,  and  if  there 
is  no  valid  disclaimer  the  trustee  is  personally  liable  for  rent  accruing 
after  his  appointment.  A  disclaimer  signed  by  the  trustee's  solicitor  is 
not  valid  under  sec.  23  of  the  Bankruptcy  Act,  1869. — Wilsnnr.  WaUani^ 
L.B.  5  Ex.  D.  155  ;  49  L.J.  Ex.  i37  ;  42  L.T.  875 ;  28  W.R.  597. 

(Ixxxviii.)  C.  A. — Liquidation — Composition — Taxation  of  Trustet^s  Charges. — 
In  a  liquidation  by  arrangement  when  composition  has  been  agreed  upon 
and  paid,  and  the  trustee  has  certified  that  the  debtor  has  complied  with 
the  creditors*  resolutions,  the  committee  of  inspection  has  no  power  to 
audit  the  trustee's  accounts. — Eis  parte  Ranhy,  Be  Ranhy,  28  W.R.  804. 

(Ixxxix.)  Q.  B.  "Div.— Liquidation — Discharge — Fraudulent  Omission  qf  Debt. 
—  In  a  liquidation  by  arrangement  the  fraudulent  omission  by  a  debtor 
of  a  creditor's  name  from  the  list  of  his  debts  does  not  deprive  him  of  his 
right  to  plead  his  discharge  as  a  defence  to  an  action  by  the  creditor. — 
Wadsworth  v.  Pickles,  49  L.J.  Q.B.  454;  28  W.R.  628. 

(xc.)  C.  A. — Liquidation — Discharge. —  Where  resolutions  are  passed  in 
a  liquidation  that  the  debtor's  discharge  may  be  granted  on  the  certifi. 
oate  of  the  committee  of  inspection  and  the  trustee,  the  certificate  is 
conclusive  evidence  of  the  validity  of  the  proceedings  under  the 
liquidation.  A  creditor  who  has  received  and  retained  a  dividend  on 
his  debt,  paid  under  the  provisions  of  resolutions  passed  by  the  creditors, 
cannot  be  heard  to  object  to  the  resolutions. — Lewis  v.  Leonard,  L.R.  5 
Ex.  D.  265 ;  49  L.J.  C.P.  308 ;  42  L.T.  351 ;  28  W.R.  719. 

(xoi.)  C,  J.  B. — Liquidation — Proof — Security  to  Bank. — Property  belong- 
ing to  a  member  of  a  firm  was  held  by  a  bank  as  security  for  his  own 
debts  and  those  of  the  firm.  The  firm  and  the  partner  having  gone 
into  liquidation,  the  bank  realised  their  security,  and  after  paying  the 
amount  of  the  partner's  private  debts,  carried  over  the  balimoe  to  a 
suspense  account :  Held  that  the  bank  were  entitled  to  proceed  for  their 
whole  debt  against  the  partnership  estate. — Eio  parte  Watson,  Be  Walker, 
42  L.T.  616 ;  28  W.R.  632. 

(xcii.)  C.  A. — Liquidation — Secured  Creditor — Proof — Dividend. — Decision  of 
G.  J.  B.  (see  Bankruptcy  Ixv.,  p.  82)  reversed. — Ea  parte  Good,  Be  Lee, 
L.R.  14  Ch.  D.  82  ;  42  L.T.  450;  28  W.R.  553. 

(xciii.)  C.  A. — Liquidation  —Secured  Creditor — Notice — Chose  in  Action. — 
Where  a  judgment  creditor  issues  a  writ  of  sequestration  against  hia 
debtor,  the  mere  service  of  the  writ  upon  the  trustee  of  a  fund  for  the 
debtor  does  not  make  the  creditor  a  secured  creditor  within  the  Bank, 
rnptcy  Act,  1869.— Eo  parte  Nelson,  Re  Hoare,  L.R.  14  Ch.  D.  41 ;  42 
L.T.  389 ;  28  W.R.  564. 

(xciv.)  C.  A. — Stockbroker — Rules  of  the  Stock  Exchange. — Held  that  the 
trustee  of  a  bankrupt  stockbroker  cannot  recover  from  the  official 
assignee  appointed  by  the  Stock  Exchange  Committee  sums  paid  to  the 
assignee  in  respect  of  differences  due  to  the  bankrupt  on  Stock  Exchange 
contracts. — Ex  parte  Grant,  Re  Plumbly,  L.R.  13  Ch.  D.  667 ;  42  L.T. 
387 ;  28  W.R.  755. 

(xcv.)  C.  A. — Stoppage  in  Transitu^ Sub-Purchase — Constructive  Delivery. — 
The  re.sale  by  the  purchaser  of  goods  in  transitu,  the  receipt  of  delivery 
orders  by  the  sub-purchaser,  and  the  actual  receipt  by  him  of  part  of 
the  goods,  do  not  put  an  end  to  the  transitus,  so  as  to  prevent  the 
vendor's  right  of  stoppage  in  transitu  attaching  to  the  unpaid  porchaae- 
money  due  from  the  sub-parohaser. —  Ex  parte  Falk,  Be  KielL  28 
W.R.  785. 
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(xovi.)  O.  A. — 3^0  Petitions — Service — Priority. — Deoimon  of  0.  J.  B.  (see 
Bankruptcy  Izzri.,  p.  84)  reyersed. — Ex  parte  Mason,  Be  White,  L.B. 
14  Ch.  D.  71 J  28  W.B.  749. 

Bill  of  Sale :  - 

(xy.)  C.  A,— Attestation — 41  ^  42  Vict,  c.  81,  ss.  8,  10.— Deoiflion  of 
C.  P.  Div.  (see  BUI  of  Sale  v.,  p.  48)  reversed. — Davis  v.  Qoodnum,  L.R. 
5  C.P.D.  128 ;  49  L. J.  C.P.  344 ;  42  L.T.  288  ;  28  W.B.  559. 

(xvi.)  C.  J.  B.—AttestaOon^Description  of  Witness—I*!  ^  18  Vict.,  c,  36.— 
Where  the  attesting  witness  to  a  bill  of  sale  is  a  person  haying  no 
occupation,  and  in  his  aflSdavit  he  has  omitted  so  to  state  in  describing 
himself,  the  Court  will  not  declare  the  bill  of  sale  to  be  yoid  as  being 
improperlj  registered. — Ex  parte  Young,  Re  Symonds,  42  L.T.  744. 

(xvii.)  C.  p.  Div.— Consideration— 41  ^  42  Vict,  c.  31,  s.  8.— A  bUl  of  sale 
stated  that  the  gprantoe  had  agreed  to  advance  the  grantor  £182  to 
enable  him  to  pay  out  two  executions.  A  part  of  the  money  was  paid 
direct  by  the  grantee,  without  the  grantor's  knowledge,  to  the  grantor's 
solicitor  for  costs  owing  to  him :  Held  that  the  consideration  was 
correctly  set  forth  so  as  to  satisfy  the  requirements  of  sec.  8  of  the  Bills 
of  Sale  Act,  lS7S.—Hamlyn  v.  Betteley,  49  L.J.  C.P.  465 ;  42  L.T.  373. 

(xviii.)  Ex.  Div.— Consideration— 4il  ^  43  Vict,  c.  31,  s.  8.— A  bUl  of  sale 
recited  that  the  grantee  had  agreed  to  lend  the  gprantor  £7,350  on  the 
security  of  a  bill  of  sale,  and  that  the  bill  was  executed  in  pursuance 
of  the  agreement  and  in  consideration  of  £7,350  then  paid.  In  fact 
the  £7)350  was  the  balance  due  to  the  g^ntee  in  respect  of  advances 
previously  made  to  the  grantor :  Held  that  the  consideration  was 
sufficiently  set  forth  and  that  the  bill  was  valid. — Credit  Co.  v.  Pott, 
42  L.T.  592. 

(xix.)  C.  P.  Div. — Implied  License  to  cwnry  on  Business. — A  bill  of  sale 
granted  by  an  innkeeper  and  horse  dealer  provided  that  until  default 
was  made  the  grantor  might  hold  and  use  the  goods  comprised  in  it,  with 
a  covenant  not  to  dispose  of  any  of  the  goods  without  the  written 
consent  of  the  grantee  :  Held  that  the  grantor  had  implied  authority 
to  dispose  of  goods  in  the  ordinary  course  of  his  trade,  and  that  the 
purchaser  of  a  horse  comprised  in  the  bill  of  sale,  at  a  public  auction 
without  notice,  acquired  a  good  title  to  it. — Walker  v.  Clay,  42  L.T.  369. 

(xx.)  C.  P.  DiV- — Implied  License  to  Sell — Stock^in-Trade. — B.  gave  plaintiff 
a  bill  of  sale  of  stock-in-trade  whereby  it  was  provided  that  until 
default  B.  should  make  use  of  the  goods.  B.  sold  the  goods  to  defen. 
dant,  and  in  an  action  for  wrongful  conversion  the  jury  found  that  the 
goods  were  sold  fraudulently  and  not  in  the  ordinary  way  of  business, 
but  that  defendant  did  not  know  this  :  Held  that  plaintiff  was  entitled 
to  recover.— Taylor  v.  Mc  Keand  ^  Co.,  28  W.B.  628. 

(xxi.)  C.  J.  B. — Mortgage  of  Quarry — Fixtures — Tramway. — By  a  mortgage 
deed  a  stone  quarry  was  granted  together  with  mills,  buildings,  engines, 
plant,  rails,  and  fixtures,  then  or  thereafter  on  the  hereditaments.  At 
the  date  of  the  mortgage  there  was  a  tramway  on  the  quarry  and  a 
steam  crane  fastened  to  large  stones :  Held  that  the  tramway  and 
crane  were  fixtures,  and  that  the  deed  did  not  require  registering  under 
the  Bills  of  Sale  Act,  1854  or  1878,  to  give  the  mortgagee  a  right  to 
retain  the  tramway  and  crane  as  against  a  liquidation  trustee. — Ex  parte 
Moore  ^  Robinson^ s  Banking  Co.,  Re  Armyta^e,  L.B.  14  Ch.  D.  379; 
42  L.T.  443. 

(xxii.)  C,  A. — Power  to  Seize  and  Sell — Giving  Time — Waiver. — The  grantee  of 

a  bill  of  sale  which  contained  a  power  to  seize  and  sell  the  goods  on 

failure  of  payment  of  any  of  the  weekly  instalments  payable  under  the 

^  bill,  was  askJsd  by  the  grantor  to  give  time  for  the  payment  of  an 
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instalment  and  be  said  he  "  wonld  not  look  for  a  week.'*  Within  a 
week  he  seised  and  sold  the  goods :  Held  that  an  action  for  wrongful 
seizure  wonld  not  lie. — Williams  y.  Stem,  42  L.T.  719. 

(xziii.)  C.  P.  Diy. — Registration — Prior  wnregistered  Bill — AMignment  by 
Ceatui^qus^Trusi. — Goods  of  an  ezecation  debtor  were  assigned  by  the 
sheriff  by  inyentorj  and  re<3eipt  to  O.,  who  assigned  them  in  trust  for 
the  separate  ose  of  the  debtor's  wife,  with  power  to  the  trustee  to  sell 
on  her  direction.  Both  these  assignments  were  unregistered.  The 
wife  granted  a  bill  of  sale  in  her  own  name  to  W.,  which  was  registered, 
the  goods  remaining  in  the  debtor's  possession  :  Held  that  the  assign, 
ment  to  W.  was  void  as  against  an  execution  creditor  of  the  debtor. — 
Chapman  v.  Knight,  49  L.J.  C.P.  425;  42  L.T.  638. 

Building  Society  :— 

(ii.)  Cll.  Div.  M.  B,'— Mortgage— Payment  off— Legal  Estate— 37  f'  88  F»rf ,, 
c.  42,  s.  42.— Where  the  legal  estate  of  land  is  vested  in  a  building 
society  as  mortgagee,  and  the  mortgage  is  paid  oft  by  the  mortgagor, 
the  legal  estate  vests  in  the  first  equitable  mortgagee,  but  if  it  is  paid 
off  by  an  eqaitable  mortgagee  without  notice  of  prior  incumbrances,  the 
legal  estate  vests  in  him,  though  there  may  be  prior  incumbrances 
existing. — Fourth  City  Building  Society  v.  WilliamSt  L.R.  14  Ch.  D.  140  ; 
49  L.J.  Gh.  245 ;  42  L.T.  615 ;  28  W.B.  672. 

Canada,  Law  of  :— 

(v.)  p.  C. — Appeal — Interlocutory  Judgment. — The  Court  of  Q.  B.  for  Lower 
Canada  cannot  grant  leave  to  appeal  to  the  Privy  Council  from  an 
interlocutory  order  unless  specially  authorised  to  do  so  by  the  Code  of  Civil 
Procedure.  A  judgment  of  the  Court  of  Q.  B.,  affirming  a  judgment  of 
a  superior  Court,  which  rejected  appellant's  petition  that  a  writ  of 
capeas  ad  respondendum,  issued  under  Arts.  798,  801  of  the  Code,  might 
be  set  aside,  is  not  a  final  judgment  within  Art.  1178. — Ooldring  v.  La 
Banque  D*Hochelagaf  L.B.  5  App.  371. 

(vi.)  P.  O, — Appeal — Dominion  Legislature — 80  Viet.,  c.  3. — ^The  Dominion 
Act,  40  Vict.,  c.  41,  s.  28,  providing  that  the  judgment  of  the  Court  of 
Appeal  in  matters  of  insolvency  shall  be  final,  is  within  the  competency 
of  the  Canadian  Parliament. —  Gushing  v.  Du/puy,  L.B.  5  App.  409 ; 
42  L.T.  445. 

(vii.)  P.  C. — Con\pensation — Aunyrd — TVofu/sr  qf  RaiUDO/y. — Hdd  that  an 
award  under  the  Bailway  Act,  1868,  giving  as  damages  for  expropriated 
land  taken  by  a  railway  company,  a  monthly  sum  payable  until  the  com- 
pany should  have  set  free  a  certain  watercourse,  was  invalid :  Held,  also, 
that  a  deed  confirmed  by  the  Quebec  Act,  89  Yict.,  c.  2,  purporting  to 
transfer  a  federal  railway  within  the  Canadian  Act,  86  Vict.,  o.  82,  to 
the  Quebec  Government,  was  \dtrA,  vires. — Bowgoin  v.  La  Compagnie  du 
Chemin  de  Fer  de  Montreal,  L.R.  5  App.  881 ;  42  L.T.  414. 

(viii.)  P.  C. — Negligence — Damages — New  Trial. — Where  plaintiff  had  obtained 
damages  against  defendants  on  account  of  an  injury  sustained  through 
their  negligence :  Held  that  a  new  trial  ought  not  to  be  granted,  as 
there  had  been  no  misdirection  and  the  damages  were  not  of  snoh  an 
excessive  character  as  to  show  that  the  jury  were  ted  into  error  or  were 
influenced  by  improper  motives. — Lambkin  v.  South^Ea^tem  Ra*Uoay 
Co.,  L.B.  5  App.  352. 

Civil  Service:— 

(i.)  Ch.  Div.  V.  C.  l/L.— Pension— JuHsdiction— 4,  ^  6  Will.  IV,,  e.  i^ 
8.  30 ;  22  Vict ,  c.  26,  s.  2. — Under  the  Acts  regulating  the  super- 
annuation allowances  of  the  Civil  Service,  the  decision  of  the  Com- 
missioners of  the  Treasury  as  to  the  amount  of  an  allowance  is  final. — 
Cooper  V.  The  Queen,  L.B.  14  Ch.  D.  811 ;  42  L.T.  617 ;  28  W.B.  611. 
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Common  :— 

(iv.)  Ch.  Div.  V.  C.  B. — Common  of  Pasturage — Estovers — Prescription — 
Profit  d  prer^dre. — By  deoree  of  the  Daohy  of  Lancaster  Court  in  1698, 
the  plaintiffB  were  deolitfed  entitled  in  respect  of  their  tenements  to 
the  sole  common  of  pastnrage  and  herbage  in  certain  parts  of  a  rujal 
forest :  Held  that  this  gave  the  commoners  the  ordinary  right  of  taking 
the  herbage  by  the  months  of  their  cattle,  and  that  evidence  that  for 
upwards  of  60  years  the  cbmmoners  had  exercised  the  supposed  right 
of  cutting  and  carrying  away  brakes  and  herbage  was  not  admissible  to 
show  that  such  a  right  was  intended  to  be  recognised  by  the  decree. — 
Earl  de  la  Warr  v.  Miles,  42  L.T.  469. 

Company:— 

(Ixviii.)  Q.  B.  Div.  —  Agreement  Signed  by  Directors  —  Liability. — ^Three 
directors  of  a  limited  company  borrowed  £500  from  plaintiff  under  an 
agreement  headed  as  if  made  between  the  company  and  plaintiff,  but 
signed  only  by  the  three  directors  and  not  sealed  by  the  company.  By 
the  agreement  the  directors  professed  to  assign  to  plaintiff  the  plant  and 
fixtnres  of  the  company  as  security.  On  default  being  made  plaintiff 
took  possession  of  the  plant  and  fixtures,  and  the  company  obtained  an 
injunction  restraining  him  from  dealing  with  them:  Held  that  the 
directors  were  personally  liable  for  the  repayment  of  the  £500,  but  not 
for  damages  sustained  by  plaintiff  in  respect  of  the  proceedings  for 
the  injunction.— JfcColWn  v.  Gilpin^  L.R.  6  Q.B.D.  890;  28  W.B.  813. 

(Ixix.)  Ch.  Div.  V.  C.  'EL.—DebenturesStock.in.Trade—BooTc  DebU.— The 
debentore  deed  of  a  company  assigned  all  their  premises,  plant,  and 
effects  in  trust  to  permit  the  company  to  carry  on  business  till  default, 
and  after  default  to  sell :  Held  that  the  assignment  included  all  stock- 
in.trade  on  the  premises  at  the  time  of  default,  but  not  book  debts,  and 
that  the  power  to  carry  on  business  did  not  give  ordinary  creditors  a 
claim  for  goods  supplied  in  priority  to  debenture-holders  against  the 
property  comprised  in  the  deed. — Re  Anglo-American  Leather  Cloth 
Co.,  42  L.T.  604. 

(Ixx.)  Ch.  Div  V.  C.  IIL,— Directors'  Powers— Joint-Stock  Bank.—Held  that 
the  directors  of  a  joint-stock  bank,  whose  deed  of  settlement  gave  them 
extensive  powers  to  act  in  such  manner  as  might  appear  best  calculated 
to  promote  the  interests  of  the  bank,  had  power  to  guarantee  the  pay- 
ment of  interest  on  debentures  issued  for  the  purpose  of  forming  a 
company,  whose  existence  was  beneficial  to  the  bank. — Em  parte  Booker, 
Re  West  of  England  Ba/nk,  L.R.  14  Ch.  D,  317  j  49  L.J.  Ch.  400; 
42  L.T.  619 ;  28  W.B.  809. 

(Ixxi.)  Ch.  Div.  M.  R. — Financial  Corporation — Power  to  take  Shares  in 
other  Companies. — The  memorandum  of  a  company  stated  its  objects  to 
be  the  undertaking  and  assisting  financial  and  commercial  undertakings 
singly  or  in  connection  with  other  companies :  Held  that  the  company 
was  authorised  to  take  unpaid-np  shares  in  another  company. — Qoodson*s 
CUUmy  Re  Fvna/ncial  Corporation,  28  W.B.  760. 

(Ixxii.)  Ch.  Div.  V.  C.  "K.—Winding.Up^Contributory— Payment  in  Cash, 
— Shares  in  a  company  purporting  to  be  fully  paid-up  were  issued  to  A. 
in  consideration  in  part  of  debentures  issued  by  the  company  and  repay- 
able at  a  future  date,  and  in  part  of  purchase-money  payable  to  A.  in 
respect  of  certain  grants  of  Crown  lands  which  A.  was  to  transfer  to  the 
company  :  Held  that  the  shares  were  not  paid  for  in  cash. — Appleya/rd*s 
Case,  Re  Great  Australian  Mining  Co,,  49  L.J.  Ch.  2^0. 

(Ixxiii.)  Ch.  Div.  M.  R. — Winding-up — Contributory  —  Registered  Share, 
holder — Rescission. — Where  a  company  is  being  wound-up,  a  registered 
member  who  has  paid  nothing  on  his  shares,  is  not  entitled,  as  against 
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otbrnr  oontribntians,  to  reaoind  hit  oontraot  to  take  ■baret,  on  the 
g^nnd  of  fraudulent  mitrepreaentation. — Bwrgesi's  Oas;  Rb  EvU  ^ 
County  Bank,  28  W.B.  792. 

(Ixxiv.)  C.  A. — Winding-up — Cost-Booh  Mining  Company — Tranrfer  of  Shares 
—32  8f  33  Vict,,  c.  19,  ss,  25,  85.— G.  transferred  shares  which  he  held 
in  a  oost.book  mining  company  to  A.  for  a  nominal  sum.  The  transfer 
was  registered  and  calls  made  on  A.  which  he  failed  to  paj.  Two  jears 
afterwards  the  company  was  wound  up  i  Held  that  G.  could  not  be  put 
on  the  list  of  contributoriee  under  sec.  35  of  the  Stannaries  Act,  1869. — 
Chynworth*8  Case,  Re  Wheal  Unity  Wood  MitUng  Co.,  42  L.T.  686. 

(Ixx7.)  Ch.  Div.  V.  C.  M.— TTtrwWnflf. Dp— Co«t«— Priority.— Where  an 
official  liquidator  has  failed  on  a  summons  to  recover  money  for  the 
company  and  has  been  ordered  to  pay  the  costs  out  of  the  assets  of  the 
company,  these  costs  will  be  paid  in  priority  to  the  costs  of  the  winding, 
up.— Ee  Home  Investment  Co.,  L.E.  14  Oh.  D.  167;  28  W.E.  576. 

(Ixxvi.)  Ch.  Div.  V.  C.  H.—Winding.vp— Directors— Breach  of  Trust- 
Deceased  Director — Policy.Holder — Companies  Act,  1862,  f.  166. — Ou 
the  winding-up  of  an  insurance  company  it  appeared  that  the  direotacs 
had  failed  to  invest  half  the  premiums  on  liife  policies  in  the  manner 
provided  by  the  articles.  On  a  summons  by  the  liquidator  and  a  life 
policy  holder,  under  sec.  165  of  the  Oompanies  Act,  1862,  for  a  declara- 
tion that  the  directors  were  liable  to  account  for  half  the  premiums 
received :  Held  that  the  summons  was  maintainable  against  the  sur- 
viving directors  who  were  liable,  that  the  executors  of  a  deceased 
director  could  not  be  proceeded  against  under  the  summons,  and  that 
the  policy-holder  was  rightly  joined  with  the  liquidator  in  the  summons. — 
Re  British  Quardiwn  Life  Assurance  Co,,  L.B.  U  Oh.  D.  885 ;  48  L.J. 
Oh.  446. 

(Ixxvii.)  C.  A. — Winding.vp  —  Director — Liability  —  Qualification  Shares — 
Companies  Act,  1862,  s.  165. — The  mere  fact  that  a  director  has  acted 
without  holding  the  qualification  shares  required  by  the  company's 
articles,  if  no  damage  has  resulted  to  the  company,  does  not  make  him 
liable  in  the  winding-up  to  pay  the  price  of  the  qualification  shares,  or 
guilty  of  a  misfeasance  within  sec.  165  of  the  Oompanies  Act,  1862. — 
Coventry  and  Dixon's  Case,  Re  Canadian  La/nd  Co.,  42  L.T.  669 ;  28 
W.R.  775. 

(Ixxviii.)  C.  A. — Winding 'Up^Director — Mitfeascmce — Liability, — M.  andT., 
the  principal  proprietors  in  a  cost-book  mining  company,  determined  to 
convert  it  into  a  limited  company,  and  the  mine  was  conveyed  to  T.  and 
H.  as  trustees  for  a  new  company,  in  consideration  of  £24,000  to  be 
paid  half  in  fully  paid-up  shares  of  £2  each,  and  half  in  12,000  shares  of 
which  £1  had  been  paid-up:  and  the  shares  forming  the  purchase- 
money  were  divided  between  the  shareholders  of  the  cost-book  mine. 
The  value  of  the  mine  was  £6,000.  On  the  winding-up  of  the  company : 
Held  that  M.  and  T.  wore  not  liable  to  pay  anything  to  the  company 
for  breach  of  trust  or  misfeasance. — Ex  parte  Moss  and  Taylor,  Be 
Ambrose  Lake  Mimng  Co.,  42  L.T.  604 ;  28  W.B.  783. 

(Ixxix.)  Ch.  Div.  V.  C.  1B..—Winding.up— Proof— Contract  to  Allot  Paid^ 
up  Shares, — Breach, — A  newspaper  proprietor  inserted  advertisements 
for  a  company  under  a  written  agreement  that  they  were  to  be  paid  for 
in  paid-np  shares.  Shares  were  allotted  to  him  purporting  to  be  paid- 
up  but  the  agreement  was  never  registered.  On  the  winding-up  he  was 
made  a  contributory  in  respect  of  these  shares :  Held  that  he  could 
prove  for  damages  for  breach  of  contract,  the  measure  of  the  damages 
being  the  amount  eventually  called  up  on  the  shares. — MudfonCs  Claim^ 
Re  Oovemment  Security  Insurance  Co.,  49  L.J.  Oh.  452 ;  28  W.B.  670. 

(Ixxx.)  C.  A. —  Winding-up  —  Shareholder's  Petition.  —  Where  a  company 
formed  for  building  and  using  assembly  rooms  had  discontinued  building 
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the  roomB  for  some  years  on  aoooanfc  of  the  depression  of  trade,  a  share, 
holder's  petition  for  winding.np  which  was  opposed  by  four-fifths  in 
valne  of  the  shareholders  was  dismissed. — Re  Middleshorough  Assembly 
Bfloms  Co.,  L.a.  14  Oh.  D.  104 ;  49  L.J.  Oh.  413 ;  42  L.T.  609. 

(Ixxxi.)  Ch.  Div.  M.  R. — Wvnding-v/p  VolxmtariJ/y — IVannfer  of  Business — 
Dissentient  Member. — When  a  company,  being  wound  np  voluntarily, 
proposes  to  transfer  its  business  to  another  company,  the  requisition 
under  sec  161  of  the  Oompanies  Act,  1862,  by  a  dissentient  shareholder 
to  the  liquidator,  either  to  abstain  from  carrying  out  the  transfer  or  to 
purchase  his  interest,  must  be  in  writing  and  left  at  the  company's 
office,  not  later  than  seven  days  after  the  passing  of  the  special  resolu. 
tion. — Re  Union  Bank  of  Kingston*upon-HuU,  L.E.  13  Oh.  D.  808 ;  49  L.J. 
Ch.  264;  42  L.T.  390;  28  W.R.  808. 

Copyright:— 

(x.)  Ch.  Div.  M.  R. — Importing  Copyright — Injtmction — 6  JjT  6  Vic,  c.  46, 
8.  17. — It  is  an  offence,  under  the  Copyright  Act,  1842,  s.  17,  to  import 
copyright  matter  for  sale  or  hire,  and  an  injunction  will  be  granted  to 
restrain  a  defendant  from  doing  so,  and  he  will  have  to  pay  the  costs  of 
the  action,  though  he  has  not  done  so  knowingly. — Cooper  v.  Whittingham, 
28  W.B.  720. 

(ad.)  Ch.  Div.  M.  "EL,— Registration  after  Piracy— Forfeiture— &  ^  6  Vict., 
e,  45,  <.  28. — Books  piratically  printed  before  registration  of  the 
proprietor  of  the  copyright,  become  his  property  after  registration. — 
Isaacs  v.  Fieldman,  49  L.J.  Oh.  412 ;  42  L.T.  895. 

County  Court  :— 

(vi.)  C.  A.— Admiralty  Jumdictton— 32  ^  33  Vict,  c.  61,  s.  2. — Section  2  of 
the  County  Courts  Admiralty  Jurisdiction  Amendment  Act,  1869,  gives 
the  County  Courts  jurisdiction  in  cases  of  claims  arismg  out  of  charter- 
parties  or  other  agreements  for  hire  of  ships,  though  the  Admiralty  Court 
may  have  no  original  jurisdiction  in  such  cases. — The  Alina.  Brown.y. 
The  AUna,  L.R.  5  Ex.  D.  227;  49  L.J.  P.D.A.  40;  42  L.T.  617. 

(vii.)  C.  A. — Appeal — Judge*s  Notes — 88  ^  39  Vict,  c.  50,  s  6. — An  appeal 
from  a  County  Court  judge,  under  sec.  6  of  County  Courts  Act,  1875,  can 
be  entertained  on  a  point  of  law  not  argued  before  him,  and  of  which  he 
was  not  requested  to  take  a  note,  but  which  was  present  to  his  mind  and 
dealt  with  by  him  in  giving  judgment. — Seymoury.  Coulson,  L.R.  5Q.B.D. 
369;  28  W.R.  664. 

(viii.)  Q.  B.  BiY.— Claim  exceeddng  £20— Ol^ecUon  to  Trial— New  Trial— 
19  ^  20  Vict,  c.  108,  8.  89.— A  new  trial  of  an  action  brought  in  a 
County  Court  had  been  granted  on  defendant's  application :  Heidi  that 
defendant  could  not  object  to  the  trial  being  held  in  the  County  Court, 
on  the  ground  that  the  claim  exceeded  £20. — Campbell  y.  Fairlie,  49  L. J. 
Q.B.  445. 

(ix.)  C.  A.^Interpleader—8ta/y  of  AcHoii^90  ^  81  Vict,  c.  142,  «.  81.— 
Plaintiff,  whose  goods  had  been  taken  in  execution,  brought  an  action 
against  the  high  bailiff  and  the  persons  who  had  bought  the  goods  from 
hiin :  Held,  that  the  action  could  be  stayed  as  against  the  l:dgh  bailiff, 
but  not  as  against  the  purchasers  of  the  goods. — Killz  v.  R^mv^^  42 
L.T.  671. 

Crimes  and  Offbnoes :— 

(xvi.)  C.  C.  R.— 46oreian— Nbaj*ou«  Thvng—2\  ^  26  Vict,  c.  100,  ».  68.— 
Prisoner  administered  to  V.,  with  intent  to  procure  miscarriage,  oil  of 
juniper,  which,  though  harmless  in  small  quantities,  was  injurious  in 
the  quantity  administered  :  KeW>  that  there  was  evidence  that  it  was  a 
noxious  thing  within  sec.  68  of  24  &  26  Yiot.,  o.  100.— i2^ina  v.  Cramp, 
L.B.  6  Q.B.D.  807 ;  49  L.J.  M.C.  4ij  42  L.r.  442;  28  W.B.  701. 
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(xTii.)  Q.  B.  Div.— 4dt*ltera<ion— Inspector— Uflputy— 38  ^  39  Vict.,  e.  63.— 
An  inspector  appointed  under  the  Sale  of  Food  and  Dmgs  Act,  1873, 
may  employ  a  deputy  to  porobase  for  him  for  the  porpose  of  analysis, 
and  may  institute  proceedings  against  the  seller  in  his  own  name. — 
Harder  v.  Scott,  42  L.T.  660. 

(xviii.)  C,  P.  Div. — Assault  and  Battery — Jwrisdiction  of  Justices — Mens  Rea 
— 24  ^  25  Vict.,  c,  100,  ss.  42,  46. — The  qnestion  as  to  property  which 
will  oust  the  jurisdiction  of  justices  to  determine  a  charge  of  assault 
under  24  &  25  Vict.,  c.  lOO,  s.  42,  must  be  a  question  as  to  real 
property.- -TTWte  v.  Fom,  40  L.J.  M.C.  60. 

(xix.)  Q.  B.  Div. — Bastardy — Appeal — Absence  of  Respondent. — On  an  appeal 
from  a  bastardy  order  to  qaarter  sessions  it  appeared  that  by  mistake 
respondent  was  absent,  and  the  Court  refused  to  adjourn  the  appeal  and 
quashed  the  order  :  Held  that  this  was  not  a  decision  on  the  merits,  and 
that  fresh  proceeding^  in  respect  of  the  same  matter  might  be  taken 
before  justices. — Regina  y.  May,  L.R.  5  Q.B.D.  382 ;  Regina  ▼.  Essex 
Jtutices,  49  L.J.  M.C.  67;  Reg.  v.  Phillips,  L.T.  772. 

(xx.)  C.  A. — Chemist  and  Druggist — Corporation — 81  4*  32  Ftct.,  c.  121, 
ss.  1,  15. — The  penalty  imposed  by  sees.  1,  15,  of  the  Pharmacy  Act, 
1868,  cannot  be  recovered  from  a  corporation  for  keeping  a  chemist's 
shop.  —  Pha/rmaceutical  Society  y.  London  Supply  Associaidon,  L.B.  5 
Q.B.D.  810;  49  L.J.  Q.B.  838 ;  42  L.T.  569 ;  28  W.R.  608. 

(xxi.)  Q.  B.  Div. — Corrupt  Practices  at  Election — Information — 83  &  34  Vict., 
c.  75,  s.  91. — G.  was  convicted  on  an  information  charging  him  with 
having  been  guilty  of  corrupt  practices  at  a  school  boaj*d  election 
**  contiary  to  the  sub-section  of  sec.  91  of  the  Elementary  Education 
Act,  1870  : "  Held  that  the  conviction  was  bad,  as  the  offence  ought  to 
have  been  specified  and  the  time  and  place  mentioned  in  the  information. 
—Regina  v.  Ingall,  42  L.T.  583. 

(xxii.)  C.  C.  B. — Indecent  Assault— Child  of  Tender  Years— Consent. — A 
person  charged  with  assaulting  a  child  of  seven  years  of  age  may  allege 
the  consent  of  the  child  as  a  defence. — Regina  v.  Roadley,  42  L.T.  515. 

(xxiii.)  C.  A.,— Offence  a^oAnst  Kidnapping  Act,  1872 — Seizure  of  Vessel — 
Reasonable  Suspicion. — Plaintiff 's  vessel  started  on  an  expedition  in  1871 
and  natives  of  the  Pacific  Islands  were  shipped  with  their  consent.  The 
Kidnapping  Act,  1872,  was  passed  during  the  voyage,  and  defendant,  a 
naval  officer,  seized  the  vessel.  In  an  action  for  seizure  the  jury  were 
asked  whether  defendant  had  reasonable  grounds  for  thinking  that  the 
vessel  was  employed  in  breaking  the  Act,  and  they  found  for  defendant : 
Held  that  there  was  no  misdirection. — Burns  v.  Nowell,  49  L.J.  Q.B.  468. 

Debtor  and  Creditor:— 

(xii.)  Ch.  Div  V.  C.  H. — Attachment  of  Debt — Sum  Payable  by  Receiver  of 
Court — Ord.  45. — A  receiver  of  an  estate  appointed  under  an  administea- 
tion  was  ordered  to  pay  the  rents  and  an  annuity  to  a  person  entitled 
for  life  :  Held  that  sums  so  payable  and  sums  payable  hereafter  and  not 
yet  in  the  receiver's  hands  were  subject  to  attachment  by  a  judgment 
creditor.— Rapier  v.  Wright,  49  L.J.  Ch.  402 ;  28  W.B.  827. 

(xiii.)  Ch.  Div.  F.  J.  —  Auctioneer — Notice  of  Claim  —  LioMity.—  An 
auctioneer  agreed  to  sell  goods  for  A.  at  a  warehouse  where  they  were. 
B.  gave  him  notice  that  she  claimed  the  g^oods,  but  the  auctioneer 
put  them  up  for  sale  and  returned  those  not  sold  to  A. :  Held  that  the 
autioneer  was  liable  to  B.  for  value  both  of  the  goods  sold  and  those 
i*etumed  to  A. — Da/vis  v.  Artingstall,  42  L.T.  507. 

(xiv.)  C.  A.—Pamerrhip  Debt — Part  Payment  by  Partner — Statute  of  LinUta. 
tion«.— Decision  of  Q.  B.  Div.  (see  Debtor  and  Creditor  ii.,  p.  14)  affirmed. 
•^Goodwin  v.  Parton,  42  L.T.  668. 
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(xv.)  C.  A. — Promiasory  Note — Payment  of  Interest — Statute  of  Limitations, — 
Held,  reversing  the  decision  of  V.O.B.  (49  L  J.  Ch.  346  j  42  L.T.  657),  that 
in  the  absence  of  rebuttinjir  evidence  a  promissory  note  twenty  years  old 
will  be  presumed  to  have  been  paid ;  and  that  payment  of  interest  on 
the  note  is  evidence  of  a  demand  for  payment  of  the  note. — Brown  v. 
Rutherford,  28  W.E.  802. 

Easement:— 

(ziii.)  Ch.  Div.  V.  C.  B. — Light — Prescription — New  Windows. — Where  new 
windows  have  been  substituted  for  ancient  lights,  accurate  evidence  of 
the  position  of  the  ancient  lights  and  of  their  coincidence  with  the  new 
windows  must  be  produced  in  order  to  obtain  an  injuction  against 
obstruction.— FowZ^rs  v.  Walker,  42  L.T.  356;  28  W.R.  579. 

(xiv.)  Ch.  Div.  M.  R. — Right  of  Way — Wa/y  of  Necessity. — Where  the  owner 
of  a  close  surrounded  by  his  own  land  grants  the  land  and  reserves  the 
close,  the  implied  right  to  a  way  of  necessity  operates  by  way  of  re-g^nt 
to  create  such  a  right  of  way  as  will  enable  the  owner  of  the  close  to 
enjoy  it  as  in  the  condition  at  the  time  of  the  grant. — Corporation  of 
London  v.  Riggs,  L.R.  13  Ch.  D.  798;  49  L.J.  Ch.  297;  42  L.T.  580; 
28  W.R.  610. 

(xv.)  Ch.  Div.  V.  C.  B.— Riparian  Choner—Use  of  Water, — Held  that  a 
railway  company,  whose  line  crossed  a  stream,  was  entitled  to  take  a 
reasonable  quantity  of  water  from  it  for  the  company's  purposes. — Earl 
of  Sandtoich  v.  Q,  N.  Rail,  Co.,  49  L.J.  Ch.  226. 

Eoolesiastical  Law  :— 

(vi.)  H,  Xi. — Ecclesiastical  Offence — Commission — Mandamus — 3  ^  4  Vict., 
c.  86,  s.  8. — Decision  of  Court  of  Appeal  (see  Ecclesiastical  Law  i,  p.  16) 
affirmed.— JttZtiw  v.  Bishop  of  Oxford,  L.R.  6  App.  214 ;  42  L.T.  546 ; 
28  W.R.  726. 

(vii.)  ConsiBt  Ct. — Faculty — Reredos — Painting  — Faculty  refused  for  a 
reredos  containing  a  painting  of  Christ. — Re  8t.  Lawrence  Pitting  ton, 
L.R.  5  P.D.  181. 

Election :— • 

(xiv.)  C.  P.  Div.— if wnicipal  Election— Nomination  Paper— Mistake— SS  I* 89 
Viet.,  c.  40, 5. 1 ;  41  ^  42  Vict,,  c.  26,  s.  41* — The  number  on  the  burgess 
roll  of  the  burgess  nominating  a  candidate  at  a  municipal  election  was 
wrongly  stated  in  the  nomination  paper :  Held  that  the  returning  officer 
rightly  allowed  an  objection  taken  thereto. — Qotha/rd  y.  Clarice,  L.R.  5 
C.P.D.  253 ;  49  L.J.  C.P.  474 ;  42  L.T.  776. 

(xv.)  C.  P.  Div. —School  Board— Petition  agair^t  Election— 33  8f  84  Viet., 
c.  75,  s,  33 ;  35  ^  86  Vict.,  c.  6,  s.  2. — A  petition  against  the  election  of 
a  member  of  a  school  board  cannot  be  sustained  under  the  Corrupt 
Practices  (Municipal)  Act,  1872. — Re  West  Bromwich  School  Board,  L.R. 
5  C.P.D.  191 ;  28  W.R.  766. 

Evidence  :— 

(xi.)  Ch.  Div.  P.  J,— Admissibility— Banker's  Books— 42  ^  43  Vict.,  c.  11, 
s.  3. — Copies  of  entries  in  the  books  of  the  bankers  of  a  defendant  are 
evidence  against  the  plaintiff  .—Hording  v.  WilUan%8,  L.R.  14  Ch.  D.  197 ; 
42  L.T.  507  ;  28  W.R.  615. 

(xii.)  Ch.  Div.M.B.. — Privilege — Professional  Communications^Poursuivant. 
— A  poursuivant  of  the  College  of  Arms,  though  necessarily  employed 
for  the  purpose  of  protesting  against  a  baronet's  pedigpree  being  recorded 
by  the  college,  is  not  entitled  to  claim  privilege  when  called  as  a 
witness  for  cross-examination. — Blade  v.  Tucker,  28  W.R.  807. 
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(xiii.)  Ch.  Div.  V.  C.  "NL.— Witnesses  to  Rebut  Defendant i  Evidence.^ 
Plaintiff's  wife  was  cross-examined  as  to  the  snbstanoe  of  an  alleged 
conversation  between  plaintiff  and  defendant  at  plaintiffs  house,  which 
took  place  in  her  presence,  bat  not  as  to  the  fact  of  defendant  haring 
been  at  the  hoose  on  that  occasion.  Defendant  afterwards  denied  being 
at  the  honse  at  the  time  in  question.  Plaintiff  after  dose  of  the  evidence, 
was  allowed  to  call  farther  evidence  to  rebat  defendant's  denial. — 
Rogers  v.  Manleyt  42  L.T.  584. 


Foreshore  :— 

(ii.)  C.  A. — Prerogative  of  Crown— Removing  Shingle. — Decision  of  Fry,  J. 
(see  Foi-eshorSt  i,  p.  16),  affirmed. — Attorney 'Qeneral  v.  TonUine,  L.B.  14 
Ch.  D.  68  ;  49  L.J.  Ch.  377. 

Friendly  Society  :— 

(iii.)  Ex.  Div. — Discharge  of  Collector — Property  in  Collecting  Books. — ^In 
accordance  with  the  usual  practice  plaintiff,  on  being  appointed  collector 
for  a  Friendly  Society,  purchased  the  collecting  bocks  of  his  predeoessor 
for  £50.  He  was  subseqaently  dismissed  from  his  office :  Held  that  the 
books  were  the  property  of  the  Society,  and  the  plaintiff  had  no  interest 
or  property  in  them. — Ellwood  v.  Liverpool  Victoria  Friendly  Society ^ 
42  L.T.  694. 

HiRhway  :— 

(xiii.)  O.  A.—Lodomotive—Nuisance— Liability— 28  ^  29  Vict.,  c.  85.— A 
person  w^io,  without  negligence,  uses  a  locomotive-engine  on  roads,  is 
liable  for  injuries  caused  to  property  of  others  by  such  user. —  PoweiU  v. 
Fall,  49  L.J.  Q.B.  428. 

(xiv.)  C.  K.— Repair— Emtraordinary  Traffic — 41  ^  42  Vict.,  c.  77,  «.  23.— 
Decision  of  C  P.  Div.  (see  Highway  xi.,  p.  92)  afliroied. — Lord  Aveland 
V.  Lucas,  28  W.R.  671. 

(xv.)  C.  P.   Div. — Repair  of  Footioay  -  Apportionment  —ZS  f  39  Vict.,  c.  56, 
8.  150. — An  urban  authority  repaired  the  footway  on  the  south  side  of 
a  street,  and  apportioned  the  whole  cost  among  the  owners  imd  occupiers 
of  premises  on  that  side :    Held  that  the  apportionment  was  right. — 
Wakefield  Sanatory  Authority  v.  Mander,  L.B.  6  C.P.D.  248. 

(xvi.)  C.  P.  Div, — Street  Expenses — Apportionment  ^SS  ^  39  Vict.,  e.  55, 
38.  150,  257. — An  apportionment  of  street  expenses,  under  sec  150  of 
the  Public  Health  Act,  1875,  not  disputed  within  three  months  from 
notice  of  it  to  the  owner  of  the  premists  in  respect  of  which  the 
expenses  were  incurred,  is  binding  and  conclusive. — Shanhlin  Local 
Board  v.  Millwr,  L.E.  5  O.P.D.  272  ;  42  L.T.  738. 

Husband  and  Wife  :  - 

(xxii.)  Ch.  Div.  V.  C.  B. — Assignment  of  Leaseholds  to  Wife. — A  husband 
about  to  leave  England  executed  an  assignment  by  deed  to  his  wife  of  a 
leasehold  house,  to  hold  nnto  her,  her  executors,  administrators,  and 
assigns,  as  her  separate  estate.  No  trustee  was  appointed :  Held  that 
the  deed  operated  as  a  valid  declaration  of  trust.  —Fox  v.  Hawks,  L.B. 
13  Ch.  D.  822 ;  42  L.T.  622 ;  28  W.B.  656. 

(xxiii.)  Ch.  Div.  M.  R. — Debt  of  Wife  before  Marriage — Action  against 
Husband  and  Wife — Pleading. — In  an  action  against  a  husband  and  wife, 
married  since  the  Married  Woman's  Property  Act,  1874,  for  a  debt  con- 
tracted by  the  wife  before  marriage,  it  is  not  necessary  to  allege  that 
the  husband  has  reoeived  assets  of  the  wife. — Matthews  v.  WhitiU,  L.B. 
13  Ch.  D.  811 ;  49  L.J.  Ch.  359  j  28  W.B.  822. 
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(rxiv.)  P.  D.  A.  Div. — Divorce — Lunatic — Petition  by  Committeeman  is 
competent  for  the  Committee  of  a  lunatio  hosband  to  file  a  petition  on 
his  behalf  for  a  dissolution  of  marriage  on  the  ground  of  his  wife's 
adultery.— BaJfc«r  v.  Baker,  L.B.  6  P.D.  142  ;  49  L.J.  P.D.A..  49 ;  42  L.T. 
332 ;  28  W.B.  630. 

(xxv.)  p.  D.  A.  "Div.—Divorce^Va/riation  of  Settlement — il  Vict.,  c.  19.— 
Held  that  the  provisions  of  the  Matrimonial  Causes  Act,  1878,  applied  to 
the  oase  where  a  decree  nisi  for  dissolution  was  obtained  before,  and 
was  made  absolute  after  the  passing  of  the  Act. — Ansdell  v.  Ansdell, 
L.R.  5  P.D.  138  J  28  W.R.  832. 

(zxvi.)  P,  D.  A.  Div. — Divorce  in  America — Bigamy. — Two  persons  were 
married  in  England,  and  afterwards  the  husband  went  to  the  United 
States  and,  a  year  subsequently,  obtains  a  divorce  there  on  the  ground 
of  his  wife's  desertion,  and  then  married  again :  Held  that  the  divorce 
was  void  and  that  he  had  committed  big^amy. — Briggs  y,  BriggSy  L.R. 
6  P.O.  163;  49  L.J.  P.D. A.  38;  42  L.T.  662 ;  28  W.R.  702. 

(xxvii.)  P.D.  A.  Div. — Divorce  in  Scotland. — ^The  English  Divorce  Court  will    ' 
recognize  as  valid  the  decree  of  a  Scotch  Court  dissolving  the  marriage 
of  domiciled  Scotch  persons,  though  married  in  England. — Harvey  v. 
Fwmiey  L.R.  5  P.D.  153;  49  L.J.  P.D.A.  33;  42  L.T.  482 ;  28  W.R.  723. 

(zzviii.)  Ch.  Div.  V.  C.  B. — Separate  Estate — Debts  and  Funeral  Expenses — 
Statute  of  Limitations. — Moneys  advanced  by  a  stranger  for  the  support 
of  a  married  women,  living  separate  from  her  husband,  are  debts  binding 
her  separate  estate,  and  are  not  barred  by  the  Statute  of  Limitations. — 
Hodgson  v.  WiUiamson,  42  L.T.  676. 

(xxix.)  Ch,.  Div*  V.  C.  M. — Separate  Estate — Restraint  on  Anticipation. — 
A  general  engagement  of  a  married  woman  who  has  separate  estate, 
made  on  the  credit  of  such  estate,  binds  all  property  belonging  to  her 
at  the  date  of  judgment  in  the  action ;  though  acquired  after  the  eng^e- 
ment,  or  though  at  that  date  subject  to  a  restraint  on  anticipation,  if  the 
restraint  be  removed  before  the  judgment. — Pike  v.  Fitz  Gibbon,  42  L.T. 
625 ;  28  W  Jt.  667. 

(xxx.)  Ch.  Div.  M.  B^—Settlement— Annuity  to  Husband  and  Wife— Wife's 
Equity. — ^In  an  anti-nuptial  settlement  the  wife's  father  covenanted  with 
the  trustees  to  pay  them  during  his  life  an  annuity  for  the  benefit  of 
husband  and  wife  during  their  joint  lives,  and  after  death  of  husband 
for  the  wife,  with  trusts  for  the  children  and  for  the  husband  if  he 
survived  the  wife.  Held  that  the  whole  of  the  annuity  was  during  the 
joint  lives  of  husband  and  wife  liable  for  the  husband's  debts. — Ward  v. 
Ward,  49  LJ.  Ch.  409;  4£  L.T.  523. 

(xxxi.)  Oh.  Div.  V.  C.  Id..— Settlement— Gift  to  Husband  and  Wife—Wif^s 
Equity. — Bequest  to  testator's  daughter  on  condition  that  the  legacy 
should  be  invested  for  the  benefit  of  her  and  her  husband  during  their 
joint  lives,  and  the  survivor  of  them,  with  remainders  over.  Husband 
became  bankrupt :  HM  that  the  wife  was  not  entitled  to  any  equity  to  a 
wttlement.— Godfrey  v.  Brya/n,  42  L.T.  582;  28  W.R.  761. 

(xzzii)  Ch.  Div.  V.  C.  B.—Wif^s  Equity  to  Settlement— Ultimate  Limitation. 
— Where  a  wife  is  entitled  to  a  setUement  of  a  fund  in  Court,  it  will  be 
limited  after  her  death,  and  in  deiault  of  children  to  the  husband. — Re 
NocMs  WiU,  28  W.R.  762. 

Ix^unotion :~ 

(it.)  C.  a. — Mandatory  Injunction — Jurisdiction.- -Semhle  that  where  an 
interlocutory  injunction  has  been  refused  in  an  action  to  restrain  inter, 
ference  with  ancient  lights,  the  Court  has  jurisdiction  to  order  buildings 
erected  after  notice  of  action  to  be  pulled  down,  though  defendant  has 
not  given  any  undertaking  on  the  interlocutory  application. — Smith  v. 
Day,  L  Jt.  13  Ch.  D.  651  s  28  W.R.  712. 
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Jersey 9  Law  of  :— 

(i.)  P.  C. — Curatelle, — In  order  to  plaue  a  man  under  curatelUf  the  C!oim 
must  be  satistied  that  he  is  a  prodifcal  by  reason  of  habitaal  intem- 
perance ;  and  it  has  no  power  to  oontinae  the  curaUlle  as  regaitis  the 
property  when  the  interdiction  has  been  reversed  as  regards  the  person. 
— Ex  parte  Nicolle,  L.  R.  5  App.  346. 

Justice  of  Peace :— 

(iii.)  Q.  B.  Div. — Refusal  to  Tssue  Swwnons — Refusal  to  Hear  Infformaiion.  or 

Take  Recognizances— 22  ^  28   Vict.,  c.  17,  a.  2.— Where  a  justice  has 

*  refused  to  issue  a  summons,  other  justices  may  subsequently  refuse  to 

\  hear  an  information  or  take  reco^jTuizances  to  prosecute  in  the  nune 

matter.— iJe^tna  v.  Bather ^  42  L.T.  632. 

Landlord  and  Tenant  :— 

(xtI.)  Ch.  Div.  V.  C.  H. — Agreement  for  Lease— Reasonahle  Terms — Specif 
Performance. — A.,  by  letter,  agreed  to  take  a  lease  from  B.,  provided  Uie 
terms  of  the  draft  lease  were  reasonable  in  A.'s  estimation.  B.  replied 
that  the  terms  would  be  of  the  usual  character.  The  draft  contained 
unreasonable  covenants :  HM  that  A.  was  entitled  to  decline  to  take 
the  lease,  though  B.,  in  his  reply,  stated  that  he  was  willing  to  waive  the 
unreasonable  covenants. — Wilcox  v.  Redheady  28  W.B.  795. 

(xvii.)  C.  A. — Assignment  of  Future  Rent — Surrender  after  Notice, — Plaintifb 
having  sub-let  part  of  leasehold  premises  to  defendant,  afterwards 
assigned  all  their  interest  in  the  premises  to  B.,  and  agreed  that,  not- 
withistanding  the  assignment,  they  should  receive  the  rent  due  from 
defendant  for  the  rest  of  the  term ;  and  notice  of  this  was  given  to 
defendant,  who  subsequently  surrendered  her  lease  to  B. :  Held  that  an 
action  for  rent  after  the  surrender  would  not  lie. — Southwell  v.  Scotter, 
49  L.J.  Ex.  356. 

(rriii.)  Q.  B.  Div. — Covenant  for  Quiet  Enjoyment — Bursting  of  Water-pipe 
— Hou^e  Let  in  Flats. — Where  a  landlord  lets  a  house  in  flats,  and  the 
different  tenants  pay  their  proportions  of  the  water  rate  for  the  supply 
of  the  house,  the  landlord  is  not,  under  the  covenant  for  quiet  enjoy- 
ment, liable  for  damage  caused  to  any  tenant  by  the  bursting  of  the 
water.pipe,  in  the  absence  of  want  of  reasonable  care  and  skill  in  fitting 
up  and  maintaining  the  pipes.  —  Anderson  v.  Oppenheimer,  49  hJ, 
Q.B.  456. 

(xix.)  Q.  B.  Div. — Lease — Breach  of  Covenant — Wadver — Contiwuing  BreeteK 
— A  lease  contained  a  covenant  by  the  lessee  agionst  alk>wing  the 
premises  to  be  used  for  trade  without  the  written  consent  of  the  leasor, 
with  a  power  of  re-entry  on  breach  of  covenant.  The  lessee  allowed 
persons  to  carry  on  the  trade  of  plumber  on  the  premises,  and  the  lessor 
received  two  quarters'  rent  after  this  had  been  done  and  knowing  of 
the  breach  of  covenant,  and  shortly  after  receipt  of  the  second  quarterns 
'  reni,  took  proceedings  to  recover  the  premises :  Held  that  the  lessor's 
waiver  of  the  breach  precluded  her  from  recovering  possession  as  for  a 
continuing  breach. — Qriffi/n  v.  TomlwMt  42  L.T.  ^59. 

Lands  Clatises  Act  :— 

(ix.)  C.  A.— CompuZiory  Sale — Leaseholds — Income. — Held,  reversing  the 
decision  of  Y.  G.  B.  (see  Lands  Glauses  Act  v.,  p.  94),  that  the  tenant 
for  life  was  entitled  to  receive  an  annuity  of  such  an  amount  that  the 
payment  of  it  would  exhaust  the  fund  in  eight  jeBx^.— Askew  v.  Wood^ 
head,  L.B.  14  Gh.D.  27  ;  49  L.J.  Oh.  320 ;  42  L.T.  567. 

(x.)  Ch.  Div.  V.  C.  f/L.-^Compvlsory  Sale^Notice  to  Treat^SepanOe 
Assessment, —  Notice  having  been  served  by  the  Commissioners  of 
Sewers  under  67  Geo.  III.,  o.  xzix.,  on  the  owners  in  fee  of  four  houses. 
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requiring  them  to  treat  for  the  sale,  the  Gotirt  refused  to  allow  the 
GommisaionerB  to  summon  a  jury  to  assess  the  value  of  one  of  the 
houses  separately. — Ecclesi<isUc(U  Commissioners  v.  Commissioners  of 
Sewers,  L.B.  14  Oh.D.  805 ;  28  W.R.  824. 

(xi.)  Ch.  Div.  V.  C.  B. — Payment  out — Person  Entitled — Adverse  Posses- 
sion,— A  person  showing  title  by  adverse  possession  for  26  years  after 
the  expiration  of  a  term  for  192  years,  to  land  taken  under  the  Lands 
Glauses  Act,  will,  in  the  absenoe  of  evidence  of  the  existence  of  a 
reversioner,  be  deemed  to  be  the  owner  of  the  land  and  entitled  to  the 
purchase-money. — Ex  parte  Chomiberlam,  L.B.  14  Gh.D.  323 ;  49  L.J. 
Gh.  854 ;  42  L.T.  358 ;  28  W.R.  566. 

Iiioensed  House:— 

(iii.)  Q.  B.  Div.— Retail  Beer  License — Refusal  to  Renew — Appeal^S2  Sf  88 
YicU,  c.  27,  s«.  8, 10 ;  85  ^  36  Yict.,  c.  94, ».  42 ;  87  ^  88  Vict,,  c.  49,  «.  26. 
— Appellant,  who  had  for  many  years  held  an  excise  license  for  the  sale 
of  beer  and  cider  to  be  drunk  on  the  premises,  was,  in  1878,  convicted 
of  Sunday  trading  and  had  the  conviction  endorsed  on  her  license.  At 
the  next  Annual  Licensing  Meeting,  the  justices  announced  that  the 
appellant  must  attend  personally  to  make  the  application  if  she  required 
a  renewal  of  her  license,  and  at  the  adjourned  meeting,  when  the 
appellant  attended,  the  justices  refused  the  application  and  gave  no 
grounds  for  the  refusal.  Appellant  having  appealed  to  Quarter  Sessions  : 
Held  that  the  refusal  to  grant  the  application  was  improper,  and  that 
Quarter  Sessions  had  no  discretion  to  affirm  the  decision  of  the  licensing 
magistrates  or  to  refuse  appellant's  certificate. — Reqina  v.  EqXjss,  42  L.T. 
786. 

Iiord  Mayor's  Court:— 

(ii.)  C.  A. — Foreign  Attachment — Plea  of  Custom. — The  allegations  in  a 
plea  of  the  custom  of  foreign  attachment  that  the  serjeant-at-arms  had 
summoned  defendant  and  certified  that  he  had  nothing  within  the  city 
and  cannot  be  found  there,  and  that  defendant  had  been  called  at  four 
courts  and  made  default,  are  material  and  must  be  proved. — London 
Joint  Stock  Bank  v.  Mayor  of  London,  42  L.T.  747 ;  28  W.R.  696. 

Iiunaoy:— 

(viii.)  C.  A. — Committee — Execution  of  Deed  by. — A  deed  to  which  a  lunatic  is 
expressed  to  be  a  party  by  his  committees  is  sufficiently  executed  by  the 
committees  ^ffiring  seals  and  signing  their  own  names. — Laiorie  v.  Lees, 
L.R.  14  Gh.D.  249 ;  42  L.T.  485  ;  28  W.R.  779. 
(ix.)  C.  A. — Past  Maintenance — 8tat%Ue  of  Limitations, — The  Court  will  not 
pay  out  of  a  lunatic's  estate  more  tban  six  years  arrears  of  past  main, 
tenanoe.— i2e  Harris,  49  L.J.  Ch.  327. 

Metropolitan  Management  :— 

(x.)  Ch.  Div.  V.  C.  H.— i>ratna^«— 25  ^  26  Vict,  c.  102,  s,  6.— Defendants 
were  owners  of  land  outside  the  Metropolitan  area,  on  which  were  four 
cottages  which  drained  into  a  brook.  The  brook  was  vested  in  the 
Metropolitan  Board  of  Works  by  the  Act  of  1855,  and  they  converted 
it  into  a  sewer,  but  allowed  a  communication  to  remain  through  which 
the  drainage  from  the  four  cottages  passed  into  the  sewer.  Defendants 
having  erected  additional  buildings  on  their  land  :  Held  that  the  Board 
were  entitled  to  an  injunction  restraining  them  from  draining  such  new 
buildings  through  the  communication. — Metropolitan  Bowd  of  Works  v. 
L.  ^  N.  W.  Rail,  Co,,  49  L.J.  Ch.  855. 

Mines  :— 

(xi.)  O.  A. — Lease— Ccmtinuous  Working  Clause -^Bretich  of  Covenant — For- 
feitwre, — Decision  of  M.  R.  (see  Mines  ix,,  p.  95)  tMnned.— Kinsman  v. 
Jaekson,  42  L.T.  658 ;  28  W.R.  601. 
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(xii.)  Ch.  Div.  F.  J. — Preservation  of  Property — Drowned  Mine— Mandatory 
Injunction — Lease — Usual  Covenants.-^Where  a  colliery  will  be  drowned 
unless  the  lessee  oontinaee  to  pamp,  a  mandatory  injunction  will  be 
granted  restraining  him  from  ceasing  to  pump  oat  the  mine.  In  the 
lease  of  a  colliery  in  Derbyshire,  a  proviso  that  when  the  mines  are 
incapable  of  being  worked  at  a  profit,  the  lessee  shall  be  entitled  to 
determine  the  lease,  is  not  a  osnal  covenant. — Strelley  v.  Psanon,  49  L  J. 
Ch.  408 ;  £8  W.B.  752. 

Mortgage:— 

(xii.)  C.  J.  B. — Attornment  Clause — Landlord  a/nd  Tenant — Bankruptcy — 
Distress. — A  mortgage  deed,  under  which  mortgagor  attorned  teuant 
from  year  to  year  to  the  mortgagee  at  a  rent  payable  quarterly,  con- 
tained a  proviso  enabling  the  mortgagee  at  any  time  after  a  certain 
date  to  enter  and  determine  the  tenancy  without  notice.  The  mortgagor 
having  filed  a  liquidation  petition,  and  a  receiver  having  been  appointed, 
the  mortgagee  distrained  for  two  quarters'  rent  in  arrear :  Held  that 
the  distress  was  good. — Ex  parte  Queen's  Benefit  Building  Society,  Rs 
Treljall,  42  L.T.  696 ;  23  W.B.  708. 

(xiii.)  Ch.  Div.  P.  J.— Breach  of  Trust— Construction  Notice— Legal  Estate. 
— By  the  connivance  cf  the  sole  trustee  of  a  marriage  settlement,  a 
solicitor,  trust  funds  were  handed  over  to  the  husband  and  invested  by 
him  in  real  estate  which  he  mortgaged,  the  trustee  acting  as  solicitor 
for  both  mortgagee  and  husband.  The  husband  and  trustee  having 
both  become  bankrupt,  the  children  entitled  under  the  settlement 
brought  an  action  seeking  to  follow  the  trust  funds :  Held  that  aa  the 
mortgagee  had  no  notice  of  the  trust,  he  was  entitled  to  his  secority  in 
priority  to  the  ce8tui.que-tru8t ;  but  that  they  were  entitled  to  rank  in 
priority  to  subsequent  equitable  encumbrancers  without  notice. — Civse 
V.  Cave,  42  L.T.  780 ;  28  W.E.  798. 

(xiv.)  C.  P.  Div.— ConfoIidofum—BiiZ  of  aaU—E99CuUon  OrwUfor.— The 
g^ntee  of  a  registered  bill  of  sale  of  goods,  seized  under  ay».  fa.,  cannot 
tack  a  prior  mortgage  of  ether  goods  of  the  grantor  and  claim  that  the 
surplus  proceeds  of  the  goods  seized,  after  discharging  the  sam  aeonred 
on  them,  shall  be  applied  in  satisfaction  of  the  prior  mortgage,  ao  as  to 
defeat  the  right  of  the  judgment  creditor  to  the  surplus. — Cheswo^h 
V.  ifunt,  L.E.  6  C.P.D.  266 ;  42  L.T.  774 ;  28  W.R.  816. 

(xv.)  C.  A. — Gonsolidatum — Building  Society — Joint  Mortgage. — Held,  re- 
versing the  decision  of  Y.  C.  H.  (see  Mortgage  ▼!•>?•  ^)*  ^^^  ^^ 
society  was  not  entitled  to  consolidate. — Cumvnins  v.  Fletcher,  28  WJL 
772. 

(xvi.)  C.  A. — Covenant  to  Repay  mi  Day  Certain — Death  of  Mortgagor — Bate 
of  Interest. — A  mortgage  deed  contained  a  covenant  to  repay  the  princi- 
pal sum  at  the  end  of  a  year,  and  to  pay  Interest  in  the  meaatime  at 
the  rate  of  £10  per  cent,  per  annum,  but  there  was  no  other  covenant 
as  to  interest.  The  sum  was  not  repaid  and  interest  at  the  same  rate 
was  paid  for  several  vears.  When  the  mortgagor  died,  a  decree  for 
administration  having  been  made :  Held  that  interest  was  only  recover- 
able by  the  mortgagee  at  the  rate  of  £6  per  cent. — Ooodchap  v.  Roberts, 
L.B.  14  Ch.  D.  49;  42  L.T.  666. 

(xviL)  Oh.  Div.  F.  J.— Foreclosure^ Aceounte^Special  Dirsctioiu.— Mort- 
gaged  property  the  subject  of  a  foreclosure  aotion  was  purchased  by  a 
public  body  under  statutory  powers,  and  the  sum  assessed  for  compen- 
sation paid  into  Court :  Held  that  the  mortgagee  was  not  entitled  to  an 
express  direction  for  the  allowanoe  of  extra  coets  incurred  in  the 
inquiry  to  assess  the  compensation. — Bees  v  Metropolitan  Board  cf 
Works,  L.B.  14  Ch.  D.  372 ;  42  L.T.  686  j  28  W.B.  614. 
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(zriii)  O.  A. — Mcrigags  of  Trust  Fund — KoHce, — A  verbal  notice  bj  an 
inonmbranoer  of  a  trast  f and  to  the  solicitors  of  the  trustees  of  the 
f  and :  Held  not  a  good  notice  to  the  trostees. — Saffron  WcUden  Building; 
Society  v.  Ra/yner,  28  W.B.  681. 

(xir.)  Oh.  Div.  V.  C.  H. — Reversionary  Interest — Compoimd  Interest — 
3^4  Will.  IV. J  c.  27,  s.  42. — The  owners  of  the  reversion  in  fands  of 
which  S.  was  life  tenant,  mortgaged  their  property  and  covenanted  that 
interest  in  arrear  shoald  be  capitalized  and  bear  interest  at  the  same 
rate :  and  S.  assigned  her  life  interest  as  part  of  the  secnrity :  Held 
that  the  covenant  was  good,  and  that  mortgagee  was  not  limited  to  six 
years'  interest. —  Clarkson  v.  Henderson,  L.  K.  14  Ch.  D.  848 ;  49 
L.J.  Oh.  289. 

Munioipal  Law  :— 

(iv.)  Ch.  Div.  M.  B. — Improvement  Scheme — Comfpensation — Alteration  of 
Award — 88  ^  89  Vict.,  c.  86. — 0.  having  sent  in  his  claim  in  respect  of 
a  leasehold  interest  in  lands  taken  by  a  local  authority  under  the 
Artizans  Dwellings  Act,  1875,  his  claim  was  by  mistake  not  forwarded 
to  the  arbitrator  and  his  interest  was  in  consequence  omitted  from  the 
provisional  award.  G.'s  claim  was  afterwards  sent  to  the  arbitrator 
who  gave  G.  two  days'  notice  to  appear  before  him,  which  0.  did  under 
protest,  and  the  arbitrator  made  an  award  :  Held  that  the  award  was 
valid.— Carr  v.  Metropolitan  Board  of  Wwks,  49  L.J.  Ch.  272;  42 
L.T.  864. 

(v.)  C.  K.—R^fyrmatory  School— Cost  of  Clothing— 29  ^  30  Vict.,  c,  117, 
5.  23 ;  40  ^  41  Vict.,  c.  21,  s.  4. — The  cost  of  clothing  requisite  for  the 
admission  of  a  yoathfal  offender  to  a  reformatory  school  under  sec.  23 
of  Reformatory  School  Act,  1866,  is  included  in  the  expenses  provided 
for  by  sec.  4  of  Prison  Act,  1877. — Prison  Commissioners  v.  Liverpool 
Corporation,  L.R.  6  Q.B.D.  382 ;  49  L.J.  Q.B.  431. 

(vi.)  C.  A.— School  Boardr— Borrowing  Powers— SS  ^  84  Vict.,  c.  75 ;  86  ^  37 
Vict.y  c.  86. — Decision  of  Q.  B.  Div.  (see  Municipal  Law  i.,  p.  22)  afiKrmed. 
—Begina  v.  Reed,  28  W.R.  787. 

Partition :~ 

(vi.)  Ch.  Div.  V.  C.  B.— Sale— Time  for  Sale  fixed  by  Will— SI  ^  32  Vict., 
c.  40. — Testator  devised  real  estate  to  trustees  upon  trust  for  A.  and  B. 
equally  for  life,  and  after  the  death  of  either  his  share  for  his  children, 
with  a  direction  to  sell  and  divide  upon  the  death  of  survivor  of  A. 
and  B.  A.  having  died,  his  children  asked  for  a  sale :  Held  that  a  sale 
could  not  be  ordered  in  the  lifetime  of  B, — Swaine  v.  Denhy,  L.R.  14 
Ch.  D.  826 ;  28  W.R.  622. 

Partnership  :— 

(ix.)  C.  A. — Articles—  Agreement  to  Refer. — Articles  of  partnership  contained 
a  clause  that  any  differences  or  disputes  which  might  arise  between  the 
partners  should  be  settled  by  arbitration :  Held  that  a  dispute  between 
two  of  the  partners  whether  certain  shares  of  other  partners  had  been 
bought  by  defendant  on  his  own  account  or  for  the  joint  benefit  of 
himself  and  plaintiff,  did  not  come  within  the  agreement  to  refer. — Piercy 
V.  Yowng,  L.R.  14  Oh.  D.  200  j  42  L.T.  710. 

(Xr)  C.  A. — Bill  Drawn  by  One  Partner — Liability.— Detneioti  of  C.  P.  Div. 
(see  Partnership  i.,  p.  23)  affirmed. — Yorkshire  BaA%king  Co.  v.  Beatson, 
L.R.  5  C.P J).  109  ;  49  L.J.  C.P.  380 ;  42  L.T.  455. 

(xi.)  Ch.  Div.  V.  C.  H. — Building  Agreement — Participation  in  Profits. — A 
builder,  who  had  entered  into  a  contract  to  build  eight  houses,  entered 
into  an  agreement  with  H.,  whereby,  in  consideration  of  money  advanced 
and  to  be  advanced  for  the  completion  of  the  houses,  the  builder  agreed 
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to  repay  the  mcmeji  and  alto  tbat  H.  thonld  bave  lialf  the  net  proftti  on 
the  building  of  two  of  the  honsee :  Held  that  the  agreement  did  not 
conetitnte  H.  a  partner  of  the  builder  bo  as  to  make  him  liable  for 
timber  supplied  towards  the  erection  of  the  two  houses. — Kelly  ▼.  ScoHo, 
49  L.J.  Gh.  888. 

Patent:— 

(viii.)  Ch,.  Div.  V.  C.  B. — Infringement — Injunction  against  Agent. — Plaintiffs 
were  patentees  of  an  inyention,  an  element  of  which  was  the  rendering 
nitro-glycerine  less  liable  to  explode,  so  that  it  could  be  transported 
with  si^etj:  Held  that  the  trans-shipping  in  an  English  port  of  a 
preparation  of  nitro-glyoerine  manufactured  abroad  by  a  similar  proeess 
was  an  infringement,  and  injunction  granted  restraining  defendants 
from  acting  as  Custom  House  agents  so  as  to  enable  the  foreign  owner 
of  this  preparation  to  pass  it  through  the  English  Customs. — NobeVs 
Explosives  Co.  v.  Jones,  8coU,  ^  Co,,  42  L.T.  764;  28  W.E.  668. 

Poor  Law  :— 

(ix.)  Q.  B,  Div. — Justice  of  Peace — Ex-oJjUcio  Guardian — County  qf  Toum— 
— 4^5  Will.  IV.,  c.  76,  s.  89.— The  provisions  of  sec.  88  of  4  A  6 
Will.  lY.,  c.  76,  apply  to  justices  of  a  county  of  a  town  aa  well  as  of  a 
county  proper. — Regina  v.  Pea/rce,  28  W.R.  668. 

(x.)  Ex.  Div.— Poi4|>er  Lunatic— Settlement— l^  Sf  17  Vict.,  c.  97,  s.  80.— An 
adjudication  that  a  pauper  lunatic  is  not  settled  in  the  parish  from  which 
he  had  been  sent  to  the  county  lunatic  asylum,  and  that  his  settlement 
cannot  be  ascertained,  does  not  relieve  the  overseers  of  that  parish 
from  the  obligation  imposed  by  sec.  80  of  the  Lunatic  Asylums  Act, 
1868,  to  receive  the  pauper  on  his  discharge. — Liverpool  Ovwsieors  v. 
Lancaster  Lunatic  Asylum,  L.B.  6  Ex.  D.  216;  42  L.T.  681;  28 
W.B.  600. 

(xi.)  Q.  B.  Diy.— Rate— lAahility — Occupier  of  Market  5toil.— Appellant 
waa  yearly  tenant  of  two  stalls  in  B.  market,  for  which  he  paid  a  weekly 
rent.  The  stalls  were  capable  of  being  removed  and  did  not  always 
stand  on  the  same  spot,  but  appellant  had  a  right  to  retain  the  same 
relative  position  in  the  row  of  stalls.  Held  that  he  was  not  liable  to  be 
rated  under  48  Eliz.,  c.  2,— Spear  v.  Bodmin  Union,  49  L.J.  M.C.  09. 

(xii.)  Q.  B.  'DiY.—Ra.te— Distress  Warrant— 4&  ^  48  Vict.,  c.  49,  »s.  6,  47.— 
The  Summary  Jurisdiction  Act,  1879,  does  not  apply  to  proceedings  for 
the  recovery  of  poor  rates. — Regina  v.  Price,  L.B.  6  Q.B.D.  800 ;  A  L.J. 
M.C.  49 ;  42  L.T.  489 ;  28  W.B.  616. 

Power  of  Appointment :  — 

(iv.)  C.  A. — SeparaUon  Deed— Power  created  Subsequently  to  WHL — By  a 
separation  deed  A.  settled  his  property,  reserving  to  himself  a  g^eneral 
power  of  appointment  by  will  over  one-third  of  it.  By  his  will  executed 
previously  to  the  separation  deed,  he  devised  and  bequeathed  all  his 
property  to  trustees  upon  trusts  for  his  wife  and  children.  H^d  that 
the  will  was  a  good  execution  of  the  power.  Boyes  v.  Cook,  L.E.  14  Ch. 
D.  68;  49  L.J.  Ch.  850;  42  L.T.  666;  28  W.B.  764. 

Praotioe  — 

(cxcvi.)  C.  A,— Appeal— Case  stated  by  Quarter  Sessions— dS  ^  89  Vici.,  e.  65 
— Judicature  Act,  1873,  s.  46. — An  appeal  does  not  lie  from  the  decision 
of  a  Divisional  Court  on  a  special  case  stated  by  a  Court  of  Quarter 
Sessions  under  sec.  169,  sub-sec.  7,  of  the  Public  Health  Act,  1876,  unless 
special  leave  be  g^ven  by  the  Divisional  Court. — Hinton  v.  Swindon 
Local  Board,  42  L.T.  614;  Rsgina  v.  Do.  28  W.B.  804. 
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(oxovii.)  O.  A. — Appeal — Criminal  Ca/tise — School  Board  Summons  SB  ^34 
Vict,  c.  76,  8.  74. — A  snmmons  for  breach  of  a  bje-law  by  a  school 
board  reqairing  all  children  to  attend  school  daring  certain  hoars,  is 
a  criminal  cause  or  matter,  from  a  judgment  of  the  High  Goart  in  which 
there  is  no  appeal.— Affile  v.  Denhamy  42  L.T.  493. 

(cxcviii.)  H,  Ii. — Appeal — Costs, — ^The  Q.  B.  Div.  having  made  absolute  a  rule 
foi  a  new  trial,  the  costs  of  the  first  trial  to  await  the  event  of  the 
second ;  the  Court  of  Appeal  on  plaintiffs  application,  varied  this  order 
by  directing  a  new  trial  on  payment  by  defendants  of  the  costs  of  the 
first  trial,  defendants  to  have  two  months  to  elect  whether  they  would 
accept  these  terms :  Held  that  defendants  were  entitled  to  appeal  from 
this  order  to  the  Honse  of  Lords. — Metropolitan  Asylums  District  Board 
V.  Hill,  28  W.K.  663. 

(ozcix.)  C.  A.— Appeal— Prohibition  to  Cowity  Court  Judge— 19  ^  20  Vietf  c. 
108,  ».  42 ;  Judicature  Act,  1873,  s,  19. — An  appeal  lies  from  the  decision 
of  a  Divisional  Court  making  absolute  a  rule  for  a  prohibition  to  a 
County  Court  Judge.— Barton  v.  Titmarsh,  42  L.T.  610;  28  W.E.  821. 

(oc.)  Ch.  Div.  P.  J.— -Application  to  Strike  off  Rolls — Catue  or  Matter- 
Further  Proceeding — Jurisdiction — Ord.  61,  r.  la. —  A  motion  oalling 
upon  a  solicitor  to  show  cause  why  he  should  not  be  struck  off  the  rolls 
for  misconduct,  brought  to  the  notice  of  Fry,  J.,  at  the  trial  of  an 
action,  is  a  further  proceeding  in  the  action,  and  within  the  jurisdiction 
of  Fry,  J.—  Cave  v.  Cove,  28  W.B.  764. 

(oci.)  Ch.  Div.  V.  C.  B. — Contempt — Attachment  —  Re(fusal  to  Execute 
Settlement-^  Geo.  IV.,  c.  76,  ss.  19,  23.;— Leave  will  not  be  g^ven  to 
issue  attachment  against  a  person  who  has  been  ordered  to  execute  a 
settlement  under  sees.  19,  23  of  the  Infant  Marriage  Act,  and  refuses, 
until  the  settlement  has  been  tendered  personally  for  execution  after 
service  of  decree. — Attorney. General  v.  Waring,  28  W.R.  623. 

(ocii.)  Ch.  Div.  V.  C.  H. — Contempt — Attachment — Solicitor  in  Default — 
Service. — Plaint^s  solicitor  having  been  ordered  to  pay  defendant's 
costs  in  an  action,  the  order  was  served  by  leaving  a  copy  at  his  office, 
but  was  not  obeyed.  On  defendant's  application  the  Court  made  an 
order  for  attachment  to  issue  against  the  solicitor  and  for  payment  by 
him  of  the  costs  of  the  application  and  the  attachment. — Tilney  v. 
StansfieU,  28  W.R.  682. 

(coiii.)  Ch.  Div.  V.  C.  T^.^Contempt — Breach  of  Undertaking— Publication 
of  Interlocutory  Proceedings. — On  a  motion  for  an  injunction  defendant 
undertook  not  to  publish  a  certain  advertisement  likely  to  injure 
plaintifTs  business  until  the  trial.  He  published  in  a  newspaper 
a  notice  of  the  hearing  of  the  motion  and  of  his  undertaking  which 
virtually  repeated  the  advertisement :  Held  that  he  had  not  committed 
a  contempt  of  Court. — Buenos  Ayres  Gas  Co.  v.  Wilde,  42  L.T.  659. 

(ociv.)  Ch.  Div.  V.  C.  H. — Contempt — Committal^ Privilege  of  Parliament 
Dissolution. — The  Court  will  not  commit  a  member  of  the  House  of 
Commons  to  prison  for  disobedience  of  an  order  to  pay  money  and 
deliver  up  documents,  and  the  privilege  of  immunity  from  arrest  extends 
to  a  pei'son  who  has  been  member  of  a  Parliament  which  has  been 
dissolved,  and  endures  for  forty  days  after  dissolution. — Re  Anglo.French 
Co.(yperative  Society,  49  L.J.  Ch.  388 ;  28  W.R.  680. 

(ocv.)  Ch.  Div*  V.  C  B. — Continuance  of  Action — BamJcrupt's  Truitee — 
Assignment — Champerty — Ord.  50,  r.  3. — A  trustee  in  bankruptcy  began 
an  action  to  have  a  deed  purporting  to  be  an  absolnte  conveyance  of  an 
equity  of  redemption  declared  to  be  a  security  only.  He  afterwards  sold 
all  the  bankrupt's  interest  in  the  property :  Held  that  the  purchaser 
could  continue  the  action  in  the  trustee's  name. — Seear  v.  Lawson, 
28  W.R.  763. 
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(ooTi.)  O.  A. — Costs— Appeal — Objection  <u  to  Time, — When  an  appeal  is 

missed  on  the  gpronnd  thafc  the  notice  of  appeal  was  given  too  late,  the 
appellant  will  not  be  ordered  to  pay  the  costs  of  affidavits  filed  by  re- 
spondent after  the  appeal  was  set  down.— £«  parte  Fwrdon's  Vinegar  Co., 
Re  J<me8,  L.B.  14  Gh.  D.  285;  28  W.B.  821. 

(ocvii.)  C.  A. —  Costs  —  Colli»ion.  —  Decision  of  P.D.A.  Div.  (see  Fraciiee 
Ixxxvii.,  p.  63)  reversed.—?^  CiUf  of  Manchester,  42  L.T.  521. 

(ocWii.)  Q.  B.  DiV. — Costs — Counter-Claim — Action  Remitted  to  County  Cowrt 
— Alteration  of  Certificate. — An  action  in  which  plaintiff  claimed  £50  and 
defendants  counter  .claimed  £10  and  paid  £40  into  Court  was  remitted 
to  a  County  Conrt,  and  the  registrar  certified  a  verdict  for  the  plaintiff 
for  fifteen  shillings  :  Held  that  the  Court  could  alter  the  certificate  by 
distributing  the  findings  on  the  issues  so  far  as  to  give  defendant  the 
costs  of  the  counter-claim. — Davidson  v.  Qray,  L.B.  5_Bz.  D.  189  n, 

(ccix.)  Q.  B.  Div. — Costs — Set-off. — Judgment  having  gone  by  default  against 
J.  and  U.,  and  the  sheriff  having  taken  J.'s  goods  in  execution,  H.  got 
the  judgment  against  him  set  aside  with  costs ;  and  in  an  interpleader 
issue  claimed  the  goods  seized,  but  was  decided  against  with  ooets : 
Held  that  the  costs  in  the  interpleader  could  not  be  set-off  against  the 
costs  of  the  action. — Barker  v.  Hemming,  28  W.B.  764. 

(ccx.)  Ch.  Div.  V.  C.  M. — Costs — Taxation — CowUer-Claim. — A  daim  and 
counter-claim  having  both  been  dismissed  with  costs :  Held  that  plaintiff 
must  pay  the  general  costs  of  the  action,  and  defendant  only  those  ooets 
incurred  on  account  of  the  counter-claim. — Mason  v.  BrenUni,  42  L.T.  726. 

(ooxi.)  C.  A. —  Costs  —  Taxation  -^  Higher  Scale  —  Injunction.  —  Decision  of 
Q.  B.  Div.  (see  Praetice  clvii.,  p.  99)  affirmed. — Chapman  v.  Midland 
Rail  Co.,  49  L.J.  Q.B.  449;  42  L.T.  612 ;  28  W.B.  592. 

(ooxii.)  C*  A. — Costs — Taxation — Short^hand  Notes. — The  costs  of  short-hand 
notes  taken  at  the  hearing  of  an  appeal  will  not  be  allowed  on  taxation 
except  by  order  of  the  Court,  and  such  order  must  be  applied  for  before 
judgment  has  been  drawn  up  and  entered. — Hill  v.  Met.  Board  of  Works, 
28  W.B.  664. 

(ocxiii.)  O.  A. — Costs—  Third  Party — Ord.  16,  r.  21. — The  judge  has  power 
under  Ord.  16,  r.  21,  to  impose  the.  costs  of  a  third  party  called  in  to 
defend  an  action  on  defendant  who  brought  him  in. — Dawson  v.  Shepherd, 
42  L.T.  611 ;  28  W.B.  806. 

(coxiv.)  Ch.  Div.  P.  J.^CosU^Third  Party-^Ord.  16,  r.  18.— When  third 
parties  were  brought  in  under  Ord.  16,  r.  18,  and  they  brought  in  fourth 
parties,  and  on  the  trial  judgment  was  given  for  defendants,  plaintiff  was 
ordered  to  pay  the  costs  of  the  third  and  fourth  parties. — WiViam  v. 
Vwne,  42  L.T.  686  j  28  W.B.  812. 

(ccxv.)  Ex.  Div.— Co5t— TrioZ  hy  Jwry—Ord.  56,  r.  1. — Where  an  action 
has  been  tried  by  a  jury,  application  at  the  trial  and  good  cause  ahown 
are  conditions  precedent  to  the  exercise  by  a  judge  of  his  power  to 
deprive  a  successful  party  of  his  costs. — Marsden  v.  Lancashire  ^  Yotkr 
shire  Rail,  Co.,  42  L.T.  630. 

(ccxvi.)  Ch.  DiV-  P.J. — Costs — Varying  Judgment — Liability  to  Apply — Ord. 
41a. — Where  costs  of  a  motion  have  been  reserved  till  the  hearing  and 
have  not  been  asked  for  or  given  then,  the  Court  has  jurisdiction  to 
give  such  costs  on  a  subsequent  special  application  to  vary  the  Order  at 
the  hearing,  after  the  Order  has  been  drawn  up  and  entered. — Frits  r. 
Hobson,  42  L.T.  677  ;  28  W.B.  722. 

(ccxvii.)  Ch.  Div.  M.  B,.—Oounter.Claim— Trial  of  Issues— Ord.  86,  r.  6.— 
Where  defendant  counter-claims  instead  of  bringing  a  new  action,  he 
is  not  entitled  to  have  the  issue  on  his  counter-claim  tried  before  the 
other  issues  in  the  action. — Piercy  v.  Young,  42  L.T.  292. 
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(oozviii.)  O.  A^'^Discovery — Affidtwit  «/  DocuvMnt — Ord,  81,  r.  12. — An  affi- 
davit of  dooaments  is  a  oonolasive  answer  to  an  order  for  diBooverj 
nnder  Ord.  31,  r.  12 ;  unless  it  oan  be  shown  either  from  the  affidavit 
itself  or  from  admissions  in  the  pleadings  of  the  party  from  whom 
disoovery  is  sought,  that  other  docnments  relevant  to  the  cause  exist. — 
Jones  V.  Monte  Video  Qas  Co.,  42  L.T.  639  ;  28  W.B.  768. 

(ocxiz.)  P,  J),  A.  Div. —  DtBcovery —  Interrogatories — Admiralty  Action — 
Collision. — Interrogatories  may  be  delivered  in  an  action  for  damage  by 
collision,  asking  for  information  relative  to  the  collision. — The  Rod/nor- 
shire,  40  L.  J.  P.D.A.  48. 

(cczx.)  O.  P.  Div. — Discovery — Interrogatories — Irrelevancy, — In  an  action 
by  owners  of  the  cargo  and  charterers,  against  a  shipowner  for  non- 
delivery, defendant  aJleged  that  the  non-delivery  was  caused  by 
excepted  perils:  Held  that  interrogatories  asking  plaintiffs  whether 
the  cargo  was  insured  were  irrelevant  and  inadmissible. — Bolckow  v. 
Yowng,  42  L.T.  690. 

(coxxi.)  Cll.  Div.  V.C.M. — Discovery — Production  of  DoewnenUs — Privilege. — 
An  agreement  having  been  entered  into  on  behalf  of  a  lunatic,  by  defendant 
as  committee  and  next  tenant  in  tail,  which  was  approved  in  prooeedings 
in  lunacy ;  after  the  death  of  the  lunatic  defendant  refused  to  carry  out 
the  agreement.  In  an  action  to  enforce  the  agreement,  defendant  was 
required  to  produce  counsers  briefs  and  short-hand  notes  of  proceedings 
in  lunacy :  Held  that  these  were  not  privileged.--'T'ya8  v.  Brown,  42  L.T. 
601 ;  28  W.E.  676. 

(ooxxii.)  C.  P.  Div.— Dwcovery—T/iird  Party^Ord.  16,  r.  20 ;  Ord.  31,  r.  12.— 
When  a  person  served  by  a  defendant  with  a  third  party  notice,  enters 
appearance  in  an  action  under  Ord.  16,  r.  20,  he  is  liable  to  make  dis- 
covery of  documents  under  Ord.  81,  r.  12. — McAUsier  v.  Bishop  of 
Rochester,  49  L. J.  O.P.  443 ;  42  L.T.  481 ;  28  W.B.  684. 

(ocxxiii.)  Oh.  Div.  F.  J. — Foreign  Judgment — Enforcing  in  English  Court.-^ 
A  judgment  was  obtained  in  France  against  a  domiciled  Swiss  resident 
in  £ngland,  without  notice  being  given  to  him  :  Held  that  the  judgment 
would  not  be  enforced  by  an  English  court. — Bxmsillon  v.  Rousillon,  L.E. 
14  Ch.  D.  361 ;  49  L.J.  Ch.  838 ;  42  L.T.  679 ;  28  W.B.  628. 

(ocxxiv.)  Oh.  Div.  V.  O.  H. — New  Trial — Isstte  tried  at  Assizes-'Ord.  39,  r.r. 
1,  la. — Where  an  issue  of  fact  in  an  action  in  the  Chancery  Div.  had 
been  tried  by  a  judge  and  jury  at  Assizes,  an  application  for  a  new  trial 
of  the  issue  was  heard  by  the  judge  of  the  Ohancery  Div. — Jenkins  v. 
Morris,  49  L.J.  Ch.  892. 

(coxxv.)  Oh.  Div.  V.  0.  B. — Nemt  Friend — Refusal  to  Appeal. — A  refusal  by 
a  next  friend  of  infant  plaintifEs  to  appeal,  is  sufficient  ground  for  his 
removal  and  the  appointment  of  another  next  friend. — Du  Puy  v. 
Weltford,  42  L.T,  730 ;  28  W.B.  762. 

(ocxxvi.)  Oh.  Div.  V.  C.  M. — Pleading — Amendment — Adding  Plaintiff. — At 
the  hearing  of  an  action  to  set  aside  an  agreement  on  the  ground  of  fraud, 
it  appeared  that  plaintiffs  had  parted  with  all  their  interest  under  the 
agreement,  to  a  company  before  the  action  was  brought.  Leave  was 
given  to  add  the  company  as  plaintiffs. — Ruston  v.  Tohin,  49  L.J.  Ch.  262. 

(coxxvii.)  Oh.  Div.  V.  O.  B. — Pleading — Issue  between  Co^Defendants — 
Notice — Ord.  16,  r.  17. — In  an  action  by  A.  against  his  trustees  B.  and 
C.  for  breach  of  trust,  B.  claimed  in  his  defence  contribution  from  C, 
and  delivered  his  defence  to  C. :  Held  that  C.  had  sufficient  notice  of 
B.'s  claim  for  indemnity. ^Butler  v.  Butler,  L.E.  14  Ch.  D.  829;  42  L.T. 
728 ;  28  W.E.  826. 

(oexxviii.)  Ch.  Div.  F.  J.  —  Pleading  —  Issvss  between  Co.Defendants — 
Ord.  16,  r.  17. — A  defendant  by  his  defence  alleged  certain  matters 
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afleoting  tho  righti  of  his  oo-def endanti  in  propertj  the  ■objaoi.matter 
of  the  action,  bat  gave  no  notice  to  the  oo-defendante  of  hit  pleadings  : 
Held  that  the  porohating  a  copy  of  the  pleading!  by  the  oo-defendantt 
was  not  notice,  bat  leave  was  given  to  them  to  give  notioe. — Stetl  v. 
Diwon,  42  L.T.  765 ;  28  W.B.  796. 

(ccxziz.)  O.  A.'-Pleading--Libel-~AlUrnaHve  PIm.— Decision  of  Q.  B.  Div. 
(see  Practice  ozzi.,  p.  66)  reversed. — Hawkesley  v.  Brttdshaw,  L.B. 
6  Q.B.D.  302 ;  49  L.J.  Q.B.  338  ;  42  L.T.  285  ;  28  W.B.  557. 

(ccxxx.)  C.  A.— Pleading— 'Payment  into  Court — Ord.  30,  r.  1.— When  plaintiff 
claims  for  distinct  pieces  of  work  and  labonr  alleged  in  seipante 
paragraphs  of  his  statement,  defendant,  on  paying  money  into  Conrt, 
need  not  specify  in  his  defence  how  much  is  pcdd  in  respect  of  each 
head  of  claim. — Paraire  v.  Loihl,  49  L.J.  C.P.  481. 

(ooxxzi.)  Oh  Div.  V.  C.  TS..— Pleading— Statement  of  Claim  —  Special 
Indorsement — Ord,  3,  r.  6. — Plaintiff  who,  by  his  writ,  claimed  an  injonc 
tion  and  damages  in  general  terms,  and  also  the  payment  of 
certain  snms,  was  ordered  to  deliver  a  statement  of  claim  within  a 
certain  time.  He  delivered  a  docnment  headed  statement  of  daim, 
stating  that  the  particnlars  of  his  claim  and  the  relief  sought  appeased 
by  the  indorsement  upon  the  writ  of  summons :  Held  that  he  Ind  not 
complied  with  the  Order  to  deliver  a  statement  of  claim. — YeatmoAH  v. 
Snow,  42  L.T.  502 ;  28  W.B.  574. 

(ccxzzii.)  C.  P.  Div. — Reference —Official  Referee — Partnership— Jud4ea^wre 
Act,  1873,  8.  57. — In  an  action  for  money  had  and  received,  defendant 
pleaded  that  he  and  plaintiff  were  partners,  that  the  partnership  was 
still  subsisting,  and  the  causes  of  action  arose  out  of  such  partnership : 
Held  that  an  Order  referring  all  the  issues  to  an  official  referee  was 
Tight,— Qoodwin  v.  Budden,  42  L.T.  586. 

(cozzxiii.)  Ch.  Div.  V.  O.  K.-Service  out  of  Jurisdiction— AfidavU,— When 
leave  had  been  obtained  to  serve  notice  of  the  writ  in  lieu  of  service 
on  a  defendant  residing  at  Beyrout,  the  Court  held  that  an  affidavit  in 
which  deponent  swore  that  he  had  personally  served  defendant  with  a 
notice,  a  true  copy  of  which  was  thereunto  annexed,  was  sufficient. — 
BusU'OS  V.  Bustros,  49  L.J.  Ch.  396;  28  W.B.  593. 

(cozzziv.)  O.  A. — Service  out  of  Jurisdiction — Contract — Ord,  40,  r.  1. — 
Decision  of  Y.  C.  B.  (see  Practice  czc,  p.  103)  reversed. — Mc  Stephens  v. 
Carnegie,  49  L.J.  Ch.  397 ;  42  L.T.  309. 

(cozzzv.)  C.  P.  Div. — Test  Action — Staying  other  iicttofw.—*  Thirty-eight 
actions  having  been  brought  by  different  plaintiffs  against  the  same 
defendants,  involving  a  question  common  to  all,  on  the  application  of 
plaintiffs  in  one  action  the  Court  ordered  the  other  actions  to  be  stayed 
until  after  the  trial  of  that  one. — Bennett  v.  Lord  Bury,  49  L.J.  C.P.  411 ; 
42  L.T.  480. 

(cczzzvi.)  O.  A. — Transfer  of  Action — New  Trial — Ord,  5,  r.  4a;  Ord.  39,  r.  1. 
—When  an  action  began  in  the  Chancery  Div.  has  been  tried  by  a  juiy 
before  a  Judge  of  a  Common  Law  Div.,  it  is  thenceforth  transferred  to 
the  division  to  which  the  judge  belongs.— Jon^s  v.  Baxter,  L.B.  5  Ez.  D. 
275 ;  28  W.B.  817. 

Principal  and  Agent  :^ 

(vii.)  C.  P.  Div. — Unincorporated  Society — Borrowing  Powers — Fraud  by 
Agent— Liability. — The  directors  of  an  unincorporated  building  society 
were  authorised  to  borrow  money  up  to  a  certain  amount.  The  directors 
having  already  exceeded  this  amount,  the  plaintiff  lent  £100  to  the 
society,  which  he  paid  to  the  treasurer,  who  embenled  the  money.  The 
jury  found  that  the  treasurer  had  been  held  out  both  by  the  directors 
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and  the  society  as  a  person  authorised  to  reoeiTe  the  money :  Held  that 
both  the  directors  and  the  society  were  liable. — Oha/rles  v.  Brunstoich 
Building  Society,  42  L.T.  741. 

Public  Health:— 

(xii.)  Q.  B.  DiY.-'Foreign  CattleSlaughter  at  Seor-^Compensation — 82  ^88 
Vict,  c.  70. — Under  the  Gontagious  Diseases  (Animals)  Act  no  compen- 
saticm  is  payable  by  local  aathorities  in  respect  of  foreign  animals 
slaoghtered  after  their  arrival,  bat  before  being  landed  at  a  British  port. 
—Nissler  v.  HvM  Corporation,  L.E.  5  Q.B.D.  326 ;  28  W.E.  700. 

(xiii.)  Ex.  Div.— Local  Board--'I)i8qualificaUon-—Petialty'^8  Sf  89  VicU 
c.  65,  9,  263. — An  action  to  recover  a  penalty  for  acting  as  member  of  a 
local  board  after  disqualification  may  be  brought  mider  r.  70  of  schedale 
2  of  the  Pablic  Health  Act,  1876,  by  any  person  without  obtaining  the 
consent  of  the  Attorney- General. — ¥Utcher  ▼.  Htidson,  42  L.T.  642. 

(xiT.)  Q.  B.  Div.— Local  Boaa'd~-IH8qudl4/yiatuyn^-Lea8efrom  Board— SB  ^  89 
YUi.,  c.  66,  Bch,  II.,  r.  164. — A  person  is  not  disqualified  for  membership 
of  a  local  board  by  reason  of  a  lease  by  the  board  to  him  of  a  sewage 
farm  containing  covenants  by  the  board  to  supply  and  by  him  to  use  l£e 
sewage  of  the  district.— jR^^ina  v.  Qasikari\  L.E.  6  Q.B.D.  321 ;  42  L.T. 
688 ;  28  W.E.  696. 

(xv.)  Q.  B.  Div. —  tfew  Sewer — Nuisance — Injunction — Forcible  Entry — 
38  ^  89  Vict,  c.  66,  ss.  16,  805.— Held  that  a  local  board  was  not 
justified  in  attempting  to  carry  out  a  project  for  sewage  which  would 
cause  a  nuisance,  and  that  the  Court  would  restrain  them  from  doing  so. 
Sec.  306  of  the  Pablic  Health  Act,  1875,  does  not  apply  to  proceedings 
taken  by  a  sanitary  aathority  under  sec.  16. — Lamacraft  v.  St.  Thomas 
Sanitary  AuthoHty,  42  L.T.  366. 

(zvi.)  Q.  B.  Div. — Paving  Baie — Adooming  Ononer — Former  Deeteion — Bes 
Judicata, — ^A  local  board  took  out  a  summons  to  compel  defendant  to  pay 
his  contribution  towards  sewering  and  paving  a  road,  and  it  was  dismissed 
by  the  justices  on  the  ground  that  the  road  was  a  highway.  Further  work 
having  been  done  to  the  road  the  board  took  out  a  fresh  summons 
against  defendant :  Held  that  the  matter  was  res  judicata,  and  that 
defendant  could  plead  the  former  decision,  though  no  order  or  certificate 
of  dismissal  had  been  drawn  up  since  the  hearing  of  the  first  summons. 
—Begina  v.  HuUhms,  L.E.  6  Q.B.D.  863 ;  49  L.J.  M.O.  64  j  42  L.T.  766 ; 
28  W.E.  696. 

(xvii.)  C.  A. — Paving  Bate — Demand — Becovery  before  Justices — 11  ^  12  Vict., 
c.  43,  s.  11 ;  11  ^  12  Vict,  c.  63,  s.  68.— A  local  board  having  served 
notices  of  demand  for  payment  of  an  apportioned  rate  for  sewering  and 
paving  roads  on  an  owner,  failed  to  take  proceedings  before  justices  to 
enforce  the  demand  within  six  months  :  Held  that  they  could  not  after- 
wards be  allowed  to  prove  in  the  administration  of  the  owner's  estate 
for  the  amount  of  the  rate. — West  v.  Bowman,  L.E.  14  Gh.  D.  Ill ;  42 
L.T.  840. 

Bailway  :— 

(xxv.)  H.  Ij,-— Arbitration  under  Special  Act—CostsS  Sf  9  Vict.,  c  18,  s.  84. 
— Decision  of  Court  of  Appeal  (see  Bailway  xi.,  p.  69)  affirmed.  — 
MetropoUtain  Dist  Bail.  Co.  v.  Shc^e,  28  W.E.  617. 

(xxvi.)  C.  P.  Div.— (7arr»er—L»a6il»ty— 17  ^  18  Vict,  c.  31,  s.  7.— A  ram 
belonging  to  plaintiff  was  injured  while  being  conveyed  on  defendant's 
railway  through  their  negligence.  'So  written  contract  was  entered 
into  on  its  delivery  to  them :  Held  that  their  liability  was  limited  to 
the  amount  specified  in  the  second  proviso  of  sec.  7  of  the  Eailway  and 
Canal  Traffic  Act.— Hill  v.  L.  ^  N.W.  Bait  Co.,  42  L.T.  618. 

(xxvii.)  O.  A. — Judgment  Creditor — Appointment  of  Beceiver  or  Manager — 
80  ^  81  Vict,  c.  127,  s.  4. — Whenever  a  judgment  creditor  of  a  railway 
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oompaaj  11  nnpaid,  the  Appoinfcnient  of  »  rooeiver  or  mfinigfir  nnte 
860.  4  of  Railway  Companiea  Aot,  1867*  is  a  matter  of  right,  and  the 
only  evidence  reqninte  in  support  of  a  petition  under  that  aeotion  ia  an 
affidavit  proving  that  the  appUoant  is  a  judgment  creditor,  that  his  debt 
is  unpaid,  and  that  the  company  is  a  going  concern. — E»  j^arte  CcHnbrta* 
Rail  Co.,  Be  Momehe$ter  and  Milford  RaU.  Co,,  49  L.J.  Gh.  866 ;  42  L.T. 
714. 

(xxviii.)  Ch.  Div.  V.  O.  "H.—SaU  in  Consideration  qf  Bent-Charge^Power 
of  Re.eniry. — When  lands  are  sold  to  a  railway  company  in  consideration 
of  a  rent-oharge,  the  parties  may  agree  for  its  being  secured  by  a  power 
of  re-entry,  and  where  the  rent-oharge  was  in  arrear  a  vendor  having 
such  a  power  was  held  entitled  to  leave  to  enter  against  a  receiver 
appointeid  by  the  Court. — Forgter  v.  Manchester  and  MUford  Ra/U.  Co^ 
49  L.J.  Oh.  464. 

(zziz.)  H.  Ii. — Statutory  Powers — Letting  of  RouilwoAf  Stock — Xlltra  Vires. — 
Decision  of  Oourt  of  Appeal  (see  RaUvfoy  viii.,  p.  33)  affirmed. — 
Attomey-Oeneral  v.  Great  Eastern  BaU,  Co.,  88  W.B.  769. 

Revenue :— 

(vii.)  C.  A.—Inh4tbited  House  Dwty—Eaoemptionr^Caredaker—S2  Sf  83  YitA., 
c.  14,  s.  11. — A  clerk  employed  at  a  salary  of  £160  a  year  occupied  afl 
oare-taker,  with  his  family  and  a  servant,  the  upper  part  of  a  house 
otherwise  used  only  for  trade  purposes :  Held  that  this  was  not  an 
occupation  within  the  exemption  contained  in  sec.  11  of  82  A  88  Tiot., 
c.  l^—Yewens  v.  Noakes,  28  W.B.  662. 

(viii.)  Ex.  DlV. — Succession  Duty — Predecessor — 16  ^  17  Vict^  c.  61,  s.  2. — 
A  lunatic  was  tenant  in  tail  in  possession  of  an  estate,  with  remainder 
to  his  brother  and  sister  B.  and  D.  successively  in  tail.  B.  converted 
his  estate  into  a  base  fee  in  remainder,  and  mortgaged  it  for  more  than 
the  value  of  the  fee  simple.  A  compromise  was  afterwards  entered 
into,  with  the  consent  of  the  Lord  Chuicellor,  and  deeds  of  settlement 
executed,  whereby  the  estate  was  conveyed  to  trustees  discharged  from 
the  mortgage  on  trust  after  the  lunatic's  death  to  raise  and  pay  the 
amount  due  to  the  mortgagees,  and  subject  thereto  to  hold  to  the  use  of 
D.  for  life,  remainder  to  her  sons  successively  in  tail.  On  the  lunatic's 
death  D.  became  tenant  for  life  in  possession,  and  on  her  death  her  son 
became  tenant  in  tail  in  possession :  Held  that  her  son  derived  his 
interest  as  successor  from  his  mother. — Attorney ^Qeneral  v.  DowUng, 
L.B.  6  Ex.  D.  189;  42  L.T.  878;  28  W.B.  678. 

Scotland :— 

(v.)  H.  L. — Salmon  Fishing — Barony  Tiiie. — ffeZdthat  the  respondent  was 
entitled  to  the  salmon  fishing  in  the  river  Bewley  em  adverso  his  baiony 
lands. — Lord  Advocate  v.  Lord  Lovat,  L.B.  6  App.  278. 

(vi.)  H.  Ij. — Tiends—Bes  Judicata. — In  an  action  for  augmentation,  modfii- 
cation,  and  locality,  it  appeared  that  in  a  previous  action  of  the  same 
nature,  in  1796,  the  Tiend  Court  had  pronoimced  an  interlocutor, 
ordering  81  acres  of  land  to  be  struck  out  of  the  rental  on  the  ground 
that  they  were  held  by  D.'b  ancestor  cum  decimis  inclueis :  Held  that  a 
plea  of  res  judicata  by  D.  that  the  land  was  so  held,  was  good. — ^Dundo* 
V.  WaddeU,  L.B.  6  App.  249. 

Settled  Estates  Act:— 

(i.)  Ch.  Div.  V.  C.  H.— Intenw  Invesimeni— Power  to  Select  Funds— 
40  Sr  41  Vict,  c.  18,  8. 86. — In  making  an  order  for  interim  investment 
under  the  Settled  Estates  Act,  1877»  the  Court  directed  that  the  particnlar 
investment  on  which  the  purchase-money  was  to  be  laid  out  should  be 
specified  in  the  Order.— £«  Taylor's  Settled  Estates,  28  W.B.  694. 
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(ii.)  Ch.  Div.  V.  C.  M.— Person*  Entitled  to  Petition, — 40  Sr  41  Vict.,  c.  18, 
s.  23. — On  a  petition  presented  ander  seo.  23  of  the  Settled  Estates 
Act,  1877i  by  the  trastees  of  a  settled  estate,  a  person  who  woald  be 
entitled  to  an  estate  for  life  on  attaining  twenty-five,  and  the  firdt  tenant, 
in-tail  in  remainder,  power  was  given  to  the  trastees  to  grant  building 
leases  so  long  as  there  shonld  be  no  tenant-in-tail  in  possession. — Be 
Harris's  SeUUd  Estates,  42  L.T.  583 ;  28  W.B.  721. 

Ship:- 

(xlviii.)  C.  A. — ChaHer.^pcM'ty — Deviation. — Decision  of  C.  P.  Div.  (see  Ship 
v.,  p.  36)  affirmed. — Scaramanga  v.  Stamp,  28  W.E.  691. 

(zlix.)  C.  A. — ChaHeT'party — Unjustifiable  Sale  by  Captain — Liability. — 
Decision  of  C.  P.  Div.  (see  Ship  vi.,  p.  36)  affirmed. — Wagstaff  v. 
Anderswi,  L.R.  5  O.P.D.  171;  49  L.J.  C.P.  486  ;  42  L.T.  720. 

(1.)  P.  D.  A.  Div. — Collision — Thames  Navigation — Breach  of  Bye-Law. — 
If  a  collision  in  the  Thames  is  oansed  solely  by  plaintiff,  there  is  no  cause 
of  action  against  defendant  on  account  of  the  damages  being  increased 
by  the  breach  of  a  bye-law  of  the  Thames  Conservancy  on  his  part. — 
The  Margaret,  42  L.T.  663. 

(li.)  O.  A. — Foreign  Mail  Packet — Arrest — Treaty  by  Crown, — Decision  of 
P.  D.  A.  Div.  (see  Ship  xii.,  p.  36)  reversed. — The  Pa/rlemant  Beige,  42 
L.T.  278 ;  28  W.E.  642. 

(liL)  O.  A. — General  Average. — Decision  of  Q.  B.  Div.  (see  Ship  xiii.,  p.  36) 
affirmed.— ilettoood  v.  Sellar,  L.E.  6  Q.B.D.  286  ;  42  L.T.  644 }  28 
W.E.  604. 

(liii.)  Q.  B.  Div. — Moflrine  Inswrance — English  Policy — Foreign  Law.  —  A 
policy  of  marine  insurance  was  effected  with  Bnglish  underwriters  by 
an  Bnglish  merchant  on  goods  shipped  in  a  French  ship,  which  provided 
that  general  average  was  to  be  payable  as  per  judicial  foreigpi  statement : 
Held  that  the  policy  was  to  be  construed  according  to  English  law,  as  far  as 
regarded  what  were  to  be  considered  losses  by  perils  of  the  sea. — Oreer 
V.  Poole,  L.E.  5  Q.B.D.  272 ;  49  L.J.  Q.B.  468 ;  42  L.T.  687  ;  28 
WJa.  582. 

(liv.)  C.  A.  —  Marine  Insurance  —  Insurable  Interest — Salvage. —  Decision  of 
C.  P,  Div.  (see  Ship  xv.,  p.  37)  reversed.  — Dtawn  v.  Whitworth,  49 
L.J.  O.P.  408. 

(Iv.)  C.  A. — MaHne  Insurcmce — Stranding, — A  policy  of  marine  insurance 
on  a  carg^  contaiiled  a  warranty  of  freedom  from  avera^  unless  the  ship 
stranded.  The  voyage  was  to  a  tidal  harbour,  where  the  ship  must 
necessarily  take  ground  at  every  tide.  She  grounded  before  reaching 
the  quay  on  a  small  bank,  and  settled  down  into  a  hole,  whereby  the 
cargo  was  damaged.  The  existence  of  the  bank  and  hole  was  caused  by 
the  passage  of  steamers  and  was  previously  unknown  :  HM  that  the  ship 
had  been  stranded  within  the  meaning  of  the  policy. — iMchford  v. 
OWham,  49  L.J.  Q.B.  468;  28  W.E.  789. 

(Ivi.)  P.  D.  A*  Div.  —  Mortgage  of  ship  —  Charter  by  owner  —  Arrest  by 
Mortgagee. — When  the  owner  of  a  mortgaged  ship  charters  her  before 
the  mortgagee  takes  possession,  the  mortgagee  'cannot  interfere  to 
prevent  the  execution  of  the  charter-party,  unless  it  will  materially 
impair  the  value  of  his  security. — The  Fanchon,  42  L.T.  483. 

(Ivii.)  P.  O. — Saha>ge — Apportionment — Citation  qf  Owners — Costs, — On  appeal 
against  an  apportionment  of  salvage  the  owners  of  the  salved  vessel 
were  cited,  and  appellants  gave  notice  that  no  relief  would  be  applied 
for  against  them  :  Held  that  they  were  entitled  to  their  costs  up  to  the 
time  of  sudi  notice.— T^  Castlewood,  42  L.T.  702. 
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(Iviii.)  P.  D.  A.  Div.—SaUjage— Seamen* 8  RighU—StUlmMnt-'ll  A  18  Vici^ 
c.  104,  8. 182. — When  solicitors  are  duly  authorized  by  seamen  to  settle  a 
claim  against  their  employers  in  respect  of  their  shar^  of  salvage  after 
the  whole  amount  has  been  ascertained,  and  the  solicitors  accept  a  sum 
in  satisfaction,  such  agreement  is  not  void  under  sec.  182  of  the  Merchant 
Shipping  Act,  1854,  though  the  amount  accepted  be  less  than  the  seamen 
were  entitled  to  recover  in  an  action  for  distribution. — The  Afrika, 
42  L.T.  40». 

(liz.)  p.  D.  A.  Div. — ScLlvage, — Towing  Disabled  Steam «r.— Where  a  steamer, 
not  rigged  for  proceeding  under  sail  alone,  breaks  the  mainshaft  of  her 
propeller  and  is  compelled  to  take  the  assistance  of  another  ship  which 
tows  her  forty  miles  into  port,  the  service  is  of  a  salvage  oharecter, 
though  not  attended  with  any  danger  to  the  silvers. — The  JvbUee, 
42  L.T.  694. 

(!*•)  P'  D.  A>  Div. —  Suspension  of  QfUcer — Appeal — Costs, — A  shipping 
casualty  must  be  actually  caused  or  contributed  to  by  the  master  to 
enable  the  Court  of  Inquiry  to  suspend  his  certificate.  If  the  Court  of 
Appeal  reverses  a  decision  of  the  Wreck  Commissioners  it  will  give  the 
appellant  his  costs  unless  there  has  been  such  misconduct  on  the  part  of 
an  officer  as  to  render  enquiry  reasonable. — TTie  Ariaona,  L.B.  6  P.D.  123 ; 
49  L.J.  P.D. A.  54 ;  42  L.T.  405 ;  28  W.B.  704. 

(bd.)  P.  D-  A.  Div. — Towage — Delay — BenMneration, — Where  a  tug  contracts 
to  perform  a  specified  service  for  a  specified  sum  and,  from  causes 
beyond  the  control  of  either  tug  or  tow,  the  completion  of  the  contract 
is  delayed,  the  tug  is  not  entitled  to  extra  remuneration  for  the  delay. — 
The  Hjemmeti,  42  L.T.  614. 

Oolioitor : 

(n.)  C.  A. — London  Agent^Accovnts-^Interest--^  ^  4  WUL  IV.,  c.  42,  s.  28  ; 
88  ^  34  Vict.,  c.  28,  ss.  8,  17. — In  a  suit  by  a  country  solicitor  against 
his  town  agent  for  an  account,  in  which  the  agent  claimed  a  specific 
balance  and  interest  thereon,  a  decree  was  made  for  account  and  pay- 
ment of  the  balance  found  due  On  taking  the  accounts  a  balance  was 
found  due  to  the  agent :  Held  that  interest  was  not  payable  thereon. — 
Ward  V.  Eyre,  28  W.B.  712. 

(xii.)  C.  A. — Lien  for  Costs — Judgment  Creditor — Qua^mishee  Order. — 
Solicitors  who  act  for  a  plaintiff  in  an  action  in  which  he  recovers 
damages,  are  entitled  to  a  charge  on  such  damages  for  their  costs  as 
against  a  judgment  creditor  of  plaintiff  who  has  obtained  an  em  parte 
g^amishee  order  before  the  costs  have  been  taxed. — Shippey  v.  Gray, 
42  L.T.  678. 

(xiii)  O.  J>  B. — Lien  for  Costs — Production  of  Doeyments — Bankrvptey, — A 
solicitor  is  not  entitled  to  refuse  to  produce  documents  of  a  bankrupt  for 
examination  by  the  trustee  on  the  ground  of  his  lien  on  such  documents 
for  professional  services  before  the  bankruptcy. — E»  parte  Bramble,  Re 
Tolema/n  ^  England,  L.B.  18  Ch.  D.  885  ;  42  L.T.  418 ;  28  W.B.  676. 

Trade-Mark:— 

(xi.)  Ch.  Div.  M.  B. — Registration — Opposition. — When  an  application  to 
register  a  trade-mark  is  opposed  by  proprietors  of  a  registered  trade- 
mark  and  the  case  stands  for  the  determination  of  the  Court  under 
Trade-Mark  Bules,  1876,  r.  16,  the  proper  course  is  for  the  applicant  to 
apply  in  Chambers  for  directions  as  to  the  mode  of  triaL — Re  Simpstm's 
Ttade.Mark,  42  L.T.  675 ;  28  W.B.  760. 

(xii.)  Ch.  Div.  M.  B. — Registration — Signature  and  Words  Added — Deserip' 
Uve  Words— 4iS  Ef  89  Vict.,  c.  91,  s.  10.— M.  having  appUed  to  register 
as  a  trade-mark  his  signature,  in  connection  with  the  words  "filtrt 
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Rapide,"  was  allowed  io  register  his  signatare  with  those  words  added, 
under  seo.  10 ;  but  was  ordered  to  pay  the  costs  of  the  registrar  who 
appeared  on  the  motion. — Re  Maign&n's  Applicationt  28  W.B.  759. 

(xiii.)  O.  A- — Registration — Similar  Mark — Colour — 38  ^39  Vict.,c  91,  s.  6. — 
Registration  of  a  trade- mark  refused  on  the  ground  that,  if  it  were 
printed  in  a  particular  colour,  it  would  be  so  like  the  trade-mark  of 
another  firm  that  purchasers  might  be  misled. — Re, Worthing  ton*  s  Trade. 
Mark,  L.B.  14  Ch.  D.  8  j  42  L.T.  568 ;  28  W.R.  747. 

Trustee:— 

(ix.)  Ch.  Div.  V.  C.  B.— Breach  of  Trust— LiabiUty^Rate  of  Interest.— 
A  deceased  trustee  had  invested  trust-money  on  an  improper  security  at 
5  per  cent.,  and  for  some  years,  both  before  and  after  Ids  death,  interest 
was  paid  at  that  rate  to  the  cestui-que-trust,  and  then  the  interest  ceased 
to  be  paid.  The  security  proved  insufficient :  Held  that  his  estate  was 
chargeable  with  interest  at  5  per  cent,  from  the  time  of  the  last  payment. 
—Price  V.  Price,  4&  L.T.  626. 

(x.)  C.  A. — Defavlti/ng  Trustee — Follouoing  Trust'Money — Appropriation. — 
If  money,  held  by  a  person  in  a  fiduciary  character,  has  been  paid  by 
him  to  his  account  at  his  bankers,  the  beneficiary  can  follow  it,  and  has 
a  charge  on  the  balance  in  the  banker's  hands.  The  rule  in  CU»yton*8 
Case  does  not  apply  to  such  circumstances. — Knaichbull  v.  Hallettf  L.R. 

13  Ch.  D.  696  ;  49  L.J.  Ch.  415 ;  42  L.T.  421 ;  28  W.R.  732. 

(xi.)  C.  A. — New  Trustees — Form  of  Order — Trustee  Act,  1850,  s,  16. — Where 
new  trustees  were  appointed  of  a  fund  which  was  invested  on  unautho- 
rised securities,  the  Order  provided  that  the  trustees  should  have  a  right 
to  call  for  a  transfer  of  the  funds  to  themselves  or  to  any  purchasers, 
the  trustees  undertaking  to  hold  the  proceeds  on  the  trusts  of  the  settle- 
ment.—iSa  Peacock,  L.R.  14  Ch.  D.  212  ;  49  L.J.  Ch.  228 ;  28  W.R.  801. 

(xii.)  Oh.  Div.  v.  C  M. — Neio  Trustee— Out  of  JvHsdiction. — Where  all  the 
ce8tuis.que. trust  are  resident  out  of  the  jurisdiction,  the  Court  will 
appoint  new  trustees  resident  out  of  the  jurisdiction. — Re  Liddiard^  L  R. 

14  Ch.  D.  310;  49  L.J.  Ch.  873 ;  42  L.T.  621 ;  28  W.R.  574. 

(xiii.)  Ch.  Div.  M.  R. — New  Trustee — Vesting  Order — No  Legal  Personal 
Representative — Trustee  Act,  1850,  s.  25. — The  Court  made  an  Order 
vesting  stock  subject  to  the  trusts  of  a  will  in  two  new  trustees  appointed 
under  a  power  in  the  will,  when  the  survivor  of  the  two  original  trustees 
had  died  leaving  no  legal  personal  representative. — Re  Crowe*s  Trusts, 
L.R.  14  Ch.  D.  804. 

(xiv.)  C.  A. — PH%e  of  War — Grant  to  Secretary  of  State  on  Trust  for  Persons 
Entitled, — Her  Majesty,  by  Royal  Warrant,  gfranted  certain  booty  of  war 
to  the  Secretary  of  State  for  India  in  Council,  in  trust  for  the  use  of  the 
persons  entitled  to  share  in  it,  as  declared  by  the  Admiralty  Court  on  a 
reference  to  it  from  the  Crown :  Held  that  an  action  by  one  of  the 
persons  entitled  against  the  Secretary  for  an  account  and  distribution  of 
the  fond  could  not  be  maintained. — Kinloch  v.  Seeretaay  of  State  for 
India,  42  L.T.  667 ;  28  W.R.  619. 

Vendor  and  Purchaser  :— 

(xx.)  C.  A. — Conditions  of  Sale — Leaseholds — Contamithg  Breach  of  Covenant, 
— Conditions  of  sale  of  leaseholds  provided  that  the  production  of  the 
last  receipt  of  rent  should  be  conclusive  evidence  of  the  performance  of 
the  covenants  in  the  lease  or  waiver  of  any  breaches.  The  lease  con- 
tained  a  covenant  not  to  carry  on  any  trade  on  the  premises  without  the 
license  of  the  lessors.  Part  of  the  property  had  been  under.let  to 
persons  carrying  on  trade  there,  and  the  lessors  with  knowledge  of  this 
had,  continued  to  receive  the  rent :  Held  that  the  porohaaer  was  bound 
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to  accept  the  title.— Lau^rte  y.  Lees,  L.E.  14  Ch.  D.  249 ;  42  L.T.  485;  28 
W.R.  779. 

(xxi.)  Ch.  Div.  V.  C.  "H,— Conditions  of  8al&— Right  to  B«»ctn(J.— Conditions 
of  sale  by  aaction  incorporated  the  Common  Form  Conditions  of  the 
Birmingham  Law  Society.  The  abstract  of  title  of  the  property  sold 
led  the  purchaser  to  believe  the  title  clear ;  bnt  subsequently  notice  of 
an  incumbrance,  previously  unknown  to  the  vendor,  was  given  to  the 
purchaser,  who  required  the  vendor  to  discharge  the  same :  Held  that 
the  8th  of  the  Common  Form  Conditions  gave  the  vendor  no  ri^^t  to 
rescind,  and  that  the  purchaser  was  entitled  to  have  the  incambrance 
discharged  out  of  the  purchase.money . — Jackson  to  Oakshott,  28  W.B.  794. 

(xxiL)  Ch.  Div.  M.  B>. — Insurance  by  Vendor — Fire  after  Contract  and  before 
Completion. — A  vendor  contracted  to  sell  a  house  which  he  bad  insured 
against  fire.  After  the  contract,  but  before  completion,  the  house  was 
burnt,  and  the  vendor  received  the  insurance  money :  Held  that  the 
purchaser  was  not  entitled  to  the  benefit  of  the  insurance. — Rayner  v. 
Preston,  L.R.  14  Ch.  D.  297 ;  28  W.R.  808. 

(xxiii.)  O.  A. — Specific  Performance — Mis-deseription. — The  particulars  of  sale 
of  a  farm  represented  a  certain  dose  as  containing  four  acres,  and  the 
aooompanying  plan  represented  it  as  containing  seven  acres.  The  close 
in  tact  contained  seven  acres,  but  the  vendors  had  only  four  undivided 
sevenths  of  it:  Held  that  specific  performance,  with  compensation, 
could  not  be  decreed  at  the  suit  of  the  vendors,  though  the  conditions 
provided  that  any  error  should  not  annul  the  aede.— Arnold  y,  Arnold, 
L.B.  14  Ch.  D.  270;  42  L.T.  705;  28  WJl.  685. 

(xxiv.)  C.  A. — Trust  for  Sale — Heir  of  Surviving  Trustee — Power  to  Appoint 
New  Trustee. — The  heir  of  the  surviving  trustee  of  a  trust  for  sale,  given 
to  trustees  and  their  heirs,  has  power  to  sell,  though  the  instrument 
creating  the  trust  contains  a  power  for  the  surviving  or  continuing 
trustee  to  appoint  new  trustees. — Be  Morton  and  Hallett,  42  L.T.  602. 

Volunteer  Corps:— 

(i.)  Q.  B.  Div, — Commcmding  Officer — Dismissal  of  Member. — ^The  com. 
manding  officer  of  a  volunteer  administrative  regiment,  when  assembled 
for  purposes  of  drill,  has  no  power  of  dismissing  any  member  of  the 
divisional  corps ;  but  the  commanding  officers  of  the  individual  corps 
have  power  to  dismiss  members  of  their  respective  corps  notwithstand- 
ing  the  presence  of  such  commanding  officer  of  the  battalion. — Toombs  v. 
Magrath,  42  L.T.  533 ;  28  W.B.  814. 

Warranty  :— 

(i.)  C.  A. — Saie  of  Horse — Conditions  qf  Sale. — Plaintiff  bought  a  horse  by 
public  auction  warranted  to  be  a  good  worker,  under  the  condition  that 
horses  not  answering  to  warranty  must  be  returned  the  day  alter  the 
sale,  and  should  be  tried  by  a  person  appointed  by  the  auctioneer,  whose 
decision  should  be  final :  Held  that  the  plainUfPs  only  remedy  wui  under 
the  condition.— Htnc/»cl^«  v.  Barv)ick,  L.B.  5  Ex.  D.  177 ;  49  L.J.  Ex. 
495 ;  42  L.T.  492. 

Waste:— 

(ii.)  Q.  B.  Div.— Permissive  Waste— Liahility  of  Tenant  for  Life— 3  ^  4 
Will.  IV.,  c.  42,  8.  2. — A  tenant  for  life  of  property  under  a  devise  to 
her,  she  keeping  the  houses  in  repair,  died  leaving  the  houses  out  of 
repair:  Held  that  the  immediate  reversioner  in  fee  was  entitled  to 
recover  damages  for  permissive  waste  against  the  estate  of  the  deceased 
tenant  for  life.— yTood/umM  y.  Walker^  42  L.T.  770;  28  WJL  766. 
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WiU:— 

(zHx.)  Oh.  Div.  V.  C  M* — Ademption — ExeeuUon  of  Power, — Testatrix  in 
exeoation  of  a  general  power  reserved  in  a  settlement,  made  an  appoint- 
ment  of  a  specific  snm  of  bank  annuities.  Snbseqnently  a  part  of  the 
annoities  were,  under  a  power  in  the  settlement,  sold,  and  the  proceeds 
invested  in  ndlway  stock :  Held  that  there  was  no  ademption. —  Re 
Johnstone's  Settlement,  L.B.  14  Ch.D.  162  ;  28  W.B.  693. 

(1.)  Ch.  Div.  C.  H. — Ademption — Specific  Qift. — Debenture  stock  which 
a  testator  has  acquired  after  the  date  of  his  will  in  place  of  debentures 
which  he  possessed  at  that  date,  will  not  pass  under  a  gift  of  debentures. 
—Luard  v.  Lone,  28  W.R.  764. 

(li.)  H.  Ii.-- Construction  —  Estate  TaU-^Rule  in  Wild's  Cose.— Testator 
by  a  will  made  before  the  Wills  Act.  devised  property  to  A.  and  his 
children,  in  the  event  of  A.  dying  without  children  to  B.  and  his 
children,  in  the  event  of  B.'s  death  without  children  to  C.  and  her 
children,  and  if  she  should  have  no  children  she  should  have  the  power 
of  bequeathing  the  property  to  whom  she  pleased.  The  will  also  pro- 
vided that  either  A.,  B.,  or  C.  on  arriving  at  the  possession  of  the 
property  might  dispose  of  it  by  will  amongst  their  children  in  such  pro* 
portions  as  they  should  think  proper.  A.  executed  a  disentailing  deed 
and  died  without  ever  having  had  children :  Held  that  he  took  an  estate 
taiL— CW^ord  v.  Koe,  28  W.B.  633. 

0"-)  Ch.  Div.  V.  C.  "H..— Construction— Gift  at  Twenty ^fwe^Vested  or 
Contingent. — Gift  of  residue  upon  trust  for  testator's  children  who  being 
sons  should  attain  twenty.five,  or  being  daughters  should  attain  twenty, 
one  or  marry,  to  be  divided  on  the  youngest  child  attaining  twenty-one  ; 
with  a  power  to  apply  the  income  of  the  share  to  which  any  child  should 
be  entitled  in  expectancy  for  maintenance.  Testator  left  two  children, 
a  son  aged  28  and  a  daughter  aged  21 :  Held  that  the  interest  of  the  son 
did  not  become  vested  till  he  attained  twenty -five. — Dewar  v.  Brooke,  49 
L.  J.  Ch.  894 ;  28  W.B.  618. 

(liii.)  C.  A. — Construction — Life  Estate — Power  cf  Disposition — Qift  Over, — 
Decision  of  V.  C.  H.  (see  WiU  xxxiv.,  p.  77)  aflftrmed. — Herring  v.  Barrow, 
L.B.  14  Ch.  D.  263 ;  28  W.B.  802. 

(liv.)  C.  A. — Construction — Power  of  Appointment — Reeidua'i'y  Bequest, — 
Decision  of  V.  C.  B.  (see  Will  xlv.,  p.  112)  afBjnned. — Maddich  v.  Marks, 
28  W.B.  763. 

(yr,)  Ch.  Div.  M.  R. — Construction — Power  of  Appointment — Sale  and  Re* 
Investment, — Land  was  settled  to  the  use  of  such  persons  as  B.  should 
by  will  appoint,  with  power  to  the  trustees  with  B.'s  consent  to  sell  and 
re-invest.  The  land  was  sold  and  the  proceeds  invested  in  consols. 
B.  by  her  will  gave  legacies  amounting  to  £30,000,  and  bequeathed  all 
the  residue  of  her  personalty  to  two  persons.  Her  own  personal  estate  did 
not  exceed  £6,000  :  Held  that  the  consols  passed  under  the  residuary 
g}tt,— Chandler  v.  Pocock,  49  L.J.  Ch.  442 ;  28  W.B.  806. 

0^i«)  Ch.  Div.  M.  H. — Construction — Power  of  Appointment — Sate  — 
Ademption, — ^Testator  had  a  general  power  of  appointment  over  the 
reversion  in  fee  of  real  estate,  which  the  trustees  had  power  to  sell  with 
his  consent ;  part  of  the  estate  was  sold  and  another  part  contracted  to 
be  sold  with  his  consent  in  his  lifetime.  By  a  subsequent  will  he 
appointed  the  real  estate  to  trustees  for  600  years  and  subject  thereto 
to  the  use  of  A.  and  his  heirs,  and  subject  to  the  previous  appointment  he 
gave  all  real  and  personal  estate  of  which  he  was  possessed  or  over 
which  he  had  a  power  of  appointment  to  B. :  Held  that  the  proceeds  of 
sale  of  the  estate  passed  to  B,—Blahe  v.  Blake,  49  L.  J.  Oh.  393  ;  42 
L.T.  724  i  28  W.B.  647. 
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(Ivii.)  Oh.  Div.  V.  C.  M. — Construction — Specific  GHft--In  my  Houm  at  A. 
or  Elsewhere. — Gift  of  hoosehold  goods,  engraTings,  and  other  effeoU 
belonging  to  testator  in  or  apon  his  dwelling.hoase  at  A.  or  elsewhere : 
Held  not  to  inclode  eng^Wngs  not  in  testator's  dwelling-house. — Turner 
V.  Turner,  42  L.T.  496. 

(Iviii.)  Ch.  Div.  V.  C.  M. — Equitable  Contingent  Remainder — Failure  of 
Particular  Estate, — A  legal  estate  of  freehold  created  bj  one  deed  will 
support  contingent  remainders  created  by  another  deed  or  by  will.— 
Astley  ▼.  MickUthwaiU,  28  W.B.  811. 


ADDENDA. 

(Oases  reported  only  in  the  Law  Times  Reports  and  Weekly  Reporter  for  July  81st.) 


Company:— 

(Izxxii.)  Oh.  Div.  P.  J. — Promoter — Prospectus — Material  Conceahnent — 
ideasure  oj  Damages, — After  the  sale  of  a  business  to  a  company,  the 
vendors,  in  accordance  with  a  previous  understanding,  transferred  800 
paid-up  shares  to  some  of  the  directors.  The  prospectus  did  not  disclose 
this  arrangement,  and  the  plaintiff  took  shares  in  the  company  on  the 
representations  contained  in  the  prospectus  :  Held  that  the  understaiid- 
ing  was  a  material  fact  withheld  from  the  plaintiff,  amounting  to  a 
fraudulent  misrepresentation  ;  and  that  he,  having  retained  hia  shares 
after  he  knew  of  the  understanding,  was  entitled  to  recover  damages  to 
the  extent  of  the  difference  between  the  price  paid  for  his  shares  and 
what  would  have  been  a  reasonable  price  under  the  ciroumstanoes.^ 
Arkwright  v.  Newhold,  42  L.T.  759 ;  28  W.B.  828. 

Debtor  and  Creditor:— 

(xvi.)  P.  0. — Equitable  Assignment — Subsequent  Debt. — W.  and  8.  by  deed 
assigned  to  P.  all  moneys  to  which  they  might  become  entitled  from  a 
railway  company  upon  trust  to  secure  the  due  payment  of  £5,000 
advanced  by  P.,  and  all  other  sums  which  might  thereafter  become  due 
from  them  to  P.  The  £5,000  was  paid  off,  and  afterwards  P.  had  to 
pay  £5,000  under  a  guarantee  for  W.  and  S. :  Held  that  the  assignment 
included  the  money  paid  by  P.  under  the  {guarantee. — DtmbeU  v.  TAe 
IsU  of  Man  Rail,  Co,,  42  L.T.  746. 

Bvidenoe  :— 

(xiv.)  Ch.  Div.  M.  B.— Pasd— 5eomp--88  ^  84  Viet,,  c.  »7,  s,  17.— A 
mortgage  stamped  with  a  deed  stamp,  but  not  with  the  proper  ad  valorem 
stamp,  cannot  be  received  in  evidence,  thongh  tendeied  only  as  proof  of 
the  devolution  of  the  legal  estate. — Whiiing  v.  Loomes,  28  W.B.  822. 

Insurance  :— 

(ii.)  C.  A. — Life  Inswra/nce — Policy  Moneys — Interest — A  life  insurance 
company  is  not  liable  to  pav  interest  on  the  policy  moneys  due  on  a 
policy  from  the  date  of  proof  of  the  death  of  the  insured. — Webster  v. 
BriHsh  Empire  Life  Aspurance  Co,,  28  W.B.  818. 
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Mortgage :» 

(xx.)  Ch.  DiV.  M.  R.—Tran^er— Executor  of  Mortgages— S7  8f  38  Yici., 
c.  78,  9.  4. — ^The  Vendor  and  PurohaBer  Act,  1874,  a.  4,  does  not  apply 
to  the  case  of  a  transfer  of  a  mortgage. — Ba  ^fyradberry's  Mortgcbge, 
28  W.B.  822. 

Trade  Marie:— 

(xiv.)  Ch.  Div.  M.  B.— (Troda  Name— Sals  of  QoodAoUL — On  the  sale  of  a 
bnsinesa  and  goodwill  it  was  agreed  that  the  porohaser  might  use  the 
name  of  the  vendors  for  two  years.  At  the  end  of  the  two  years  the 
vendors  recommenced  business  under  a  name  similar  to  that  of  the  old 
firm  and  solicited  their  former  customers:  Held  that  they  must  be 
restrained  from  soliciting  their  former  customers. — Qenisi  v.  Cooper, 
42  L.T.  761. 

Will:- 

(Hz*)  Ch.  Div.  M.  R. — ConstriAction — Second  Cousins, — Second  cousins  in  a 
will  cannot,  without  special  circumstances,  be  held  to  include  first 
cousins  once  removed. — Bentham  v.  Wilson,  28  W  Jt.  823. 
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